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ARTHUR. LATE COLLECTOR, &C.. VS. BARBOUR ET AL. l 
l Unirep STATES OF AMERICA, 88: 


The President of the United States to the judges of the cireuit court of the 
United States for the southern district of New York, vreeting : 


Because in the records and proceedings and also in the rendition of the 


judgment of a plea which is in the said cireuit court before vou, between 


Thomas Barbour & Robert Barbour, plaintiffs, and Chester A. Arthur, 
defendant, a manifest error hath happened to the great damage of the said 
Chester A. Arthur, as by his complaint appear. We being willing that the 
error, if any hath been, should be duly corrected, and full and speedy jus- 
tice done to the party aforesaid in this behalf, do command you, if judgment 
be therein given, that under your seal, distinetly and openly, you send the 
record and proceedings aforesaid, with all things concerning the same, to the 
Supreme Court of the United States, together with this writ, so that you 
may have the same at Washington on the second Monday of October, 
eighteen hundred and eighty-three, in the said Supreme Court to be then 
and there held, that, the record and proceedings aforesaid being inspected, 
the said Supreme C‘ourt mav catise further to he done thereon to correct that 
error, what of right and according to the laws and customs of the United 
States should be done. 

W itness the honorable Morrison R. Waite, Chiet Justice ot the said 
Supreme Court, the Ist day of March, inthe vear of our Lord one thousand 
eight hundred and eightv-three. 


[SEAL.] TIMOTHY GRIFFITH, Clerk. 


The foregoing writ is hereby allowed. 


WAM. J. WALLACE. 


* 
—s 


2 (Indorsed:) 5077. U.S. Supreme Court. Chester A. Arthur, 
plaintiff in error, against Thomas Barbour and Robert Barbour, de- 
fendants inerror. Writ of error. S. L. Woodford, attorney for plaintiff in 
error. Service of a copy of the within writ of error is hereby admitted 
this Srd day of Mareh, 1883. Martin & Smith, attorneys for defendant 
inerror. ‘To Messrs. Martin & Smith, attorneys for defendants in error. 


(Indorsed in peneil:) A, & E., A. 405. 
(Stamped :) U.S. cireuit court. Filed Mar. 3, 1885. ‘Timothy Griffith, 


clerk. 


UNITED STATES OF AMERICA, 
Southern District of New York, ss: 
I, Timothy Griffith, clerk of the cireuit court of the United States of 
America for the southern district of New York in the second cir- 
3 cuit, by virtue of the foregoing writ of error, and in obedience 
thereto, do hereby certify that the following pages, numbered from 
four to thirty-four, inclusive, contain a true and complete transcript of the 
records and proceedings had in said court in the case of Chester A. Arthur, 
plaintiff in error, against Thomas Barbour and Robert Barbour, defend- 
ants in error, as the same remain of record and on file in said office. 
In testimony whereof I have caused the seal of the said court to be here- 
unto affixed at the city of New York, in the southern «istrict of New York, 
16413——-1 
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in the second circuit, this twentieth day of August, in the year of our Lord 
one thousand eight hundred and eighty-three, and of the Independence of 
the United States the one hundred and eighth. 


[SEAL. | 


4 Circuit court of the United States of America, for the southern 
district of New York. in the second cireuit. 


SouTHERN Disrricr or New York, 
( ity and County of New York, ss: 
To the judges of the cireuit court of the United States of America, for the 
' southern district of New York, in the second circuit : 

Petitioner and affiant respectfully showeth that he was, prior to the 
commencement of the suit hereinafter referred to, collector of the customs 
tor the port and dist rict of the city of New York. duly appointed aecord- 
ing to law; and that on or about the 7th day of May, 1877, a suit was 
commenced against him by Thomas Barbour and Robert Barbour in the 
supreme court of the State of New York, for or on account of acts done 
by him under the revenue laws of the United States, and as such collector ; 
and that he has been served with process in said suit in said southern 
district, and that no trial has been had in said cause, 

He therefore prays that, in pursuance of the act of Congress in such 
ease made and provided, the said cause so commenced in the said supreme 
court may be removed therefrom and entered on the docket of this honor- 
able court, and thereafter proceeded in as a cause originally commenced in 
this court. And he will ever pray, ete. 

And being duly sworn, deposes and says, that the matters hereinbefore 
set forth are true to the best of his knowledge, information, and belief, 

C. A. ARTHUR. 

Sworn to before me, this 7th day of June, A. D. 1877. 

D. F. PHELPS, 
Notary Public, County N.Y. 


I certify that, as counsel for the petitioner, I have examined into the 
proceedings against him, and have carefully inquired into all the matters 
set forth in the within petition and affidavit, and that I believe the same 
be true. 

New York, June 7, 1877. 

STEWART L. WCODFORD, 


L. 8. Attorney, Counsellor of the said Cireuit Court. 


5 (Indorsed :) 5077. A 685. U.S. cireuit court. Thomas Bar- 
bour & ano. vs. Chester A. Arthur. Petition to remove cause. 

Stewart L. Woodford, United States attorney, attorney for defendant. 

U.S. cireuit court. Filed June 18, 1877. John I. Davenport, clerk. 


6 The President of the United States of America to the judges of the 
supreme court of the State of New York, greeting : 

We, for certain reasons, being desirous that our circuit court of the 

United States for the southern district of New York, in the second circuit, 

shall be certified of a certain cause, commenced before you against Chester 
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A. Arthur, defendant, by Thomas Barbour and Robert Barbour, plaintiffs, 
do therefore command you that the record and proceedings in said cause 
you distinctly and openly send to the said cireuit court at the city of New 
York, on the 25 day of June, 1877, as fully and amply as the same are 
remaining before you, by whatever names the said parties may be called 
therein, together with this writ, that our said court may cause to be further 
done thereupon what of right ought to be done. 

Witness, Morrison R. Waite, esquire, Chief Justice of the Supreme 
Court of the United States, the 18 day of June, in the vear one thousand 
eight hundred and seventy-seven, 

[SEAL OF CoURT.] JOHN L. DAVENPORT, Clerk. 

STEWART L. WOODFORD, 
Defendant's Attorney. 


7 (Indorsed :) 5077. A. 685. U.S. circuit court. Thomas Bar- 

bour & ano versus Chester A. Arthur. Certiorari. Stewart L. 
Woodford, defendant’s attorney. U.S. cireuit court. Filed Dee, 28, 1877. 
John L. Davenport, clerk. 


[ have this day personally served upon the clerk of the supreme court 
of the State of New York a duplicate of the within writ, at the same time 
showing the original, 

LOUIS F. PAYN, 
l". S. Marshal. 

Dated June 23, 1877. 


Marshal’s fees for service, 2.00; travel to serve, 12—2.12. 


S United States circuit eourt, southern district of New York.—Com- 


meneced May 7, id. 


Tuomas Barpour & Roprert BARBOUR ) 
against - No. 
Cnesrer A. ARTHUR. } 


You will please take notice that the defendant demands a copy of 
plaintiffs’ complaint, and that a rule has this day been entered in the book 
of common rules, kept in the office of the clerk of this court, requiring the 
plaintiff to file and serve declaration in this cause within twenty days after 
service of a notice of the entry ot said rule, or he non-prossed, 

New York, June , 1877. 

STEWART L. WOODFORD, 
l'nited States Attoi ney for Defendant. 

To Martin & Ssiru, 

Attorney’ for Plaintiff. 


i) (Indorsed:) 5077. 685. U.S. cireuit court. Thomas Barbour 

& ano against Chester A. Arthur. Notice of entry of rule to de- 
clare. Stewart L. Woodford, United States attorney for defendant. U, 
S. circuit court. Filed June 9, 1877. John L. Davenport, clerk. 


ce see ils a a 
ot NT ia nee ey ee so 


das hiss ss i Late ae 


4 ARTHUR, LATE COLLECTOR, &C., VS. BARBOCR ET AL. 


10 Folio 1. United States circuit court, for the southern district of 
New York, in the second circuit at the April term, in the 
year one thousand eight hundred and seventy-seven. 


THOMAS BaRBOUR AND RozgeERT BARBOUR, ) 
agst, 
CHESTER A. ARTHUR. } 


SouTHERN Disrricr or NEw York, 
City and County of New York, se: 

The above named plaintiffs in this suit come into court and, by Martin 
& Smith, their attorneys, give the court now here to be informed that 
heretofore, to wit, on the 7th day of May last past, this action was com- 

menced in the supreme court of the State of New York, city and 
1] county of New York, according to the laws of the State of New York, 

and the rules and practice of said court, in favor of said plaintiffs, and 
against the defendant herein, upon the cause of action hereinaiter set forth and 
the summons therein, filed with the clerk of said court. That the defend- 
ant afterwards, by his attorney, Stewart L. Woodford, esq., duly appeared 
in said action, and thereupon, on the 18th day of June, 1877, the said 
action was duly removed, by writ of certiorari, for further prosecution, 
into this court, according to the act of Congress in such case made and 
provided, and the clerk of the said court did thereupon return the said 
writ with the said summons and duly filed the same in this court, where- 
fore the further proceedings and trial of this action are continued in this 
court. 

And the said plaintiffs, by their said attorneys, complain of said defend- 
ant : 

First. That defendant was, during the times hereinafter named, 
12 collector of customs of the United States at the port of New York. 

Second. That plaintiffs were, during said time, partners in trade, 
under the firm name of Barbour Brothers, and as such duly imported and 
entered at the port of New York the goods described in the bill of par- 
ticulars hereto annexed. 

Third. That the defendant, as such collector, exacted from the plaintiffs, 
as and for duties upon said goods, the sum of two thousand four hundred 
and forty-nine .95 in gold coin. 

Fourth. That by the laws of the United States, the said goods were exempt 
from duty, but that the plaintiffs, in order to obtain said gouds, were com- 
pelled to pay the said sum of two thousand four hundred and forty-nine 
.95 dollars in gold coin. 

Fifth. That plaintiffs filed with said defendant due and timely protest 

in writing upon each entry of said goods, against his decision ex- 
13 acting such duty, setting forth distinctly and specifically the grounds 
of their objection thereto. 

Sixth. Plaintiffs also made due and timely appeals in each case to the 
Secretary of the Treasury, who has affirmed the decision of the defendant 
as to certain of said entries, and as to the rest of said entries has neglected 
to answer said appeal, and more than ninety days have elapsed since said 
unanswered appeal, when this action was commenced. 
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Seventh. That the bill of particulars hereto annexed sets forth each im- 
portation separately, the date of entry at the custom-house, of the payment 
of duty in excess of the filing of said protest, and also the date of the appeals 

to the Secretary of the Treasury and of his decision thereon, and the 

14 other particulars required by law, and is made a a@ part thereof. 
Eighth. That said sum of two thousand and four hundred and 
forty-nine .95 dollars in United States gold coin, so exacted has never 
been repaid to plaintiffs and is still due and owing to them. Wherefore 
plaintiffs demand judgment against said defendant for the sum of two 
thousand four hundred and forty-nine .95 dollars in United States gold 
coin, with interest on the several sums named in the bill of particulars 

from the several dates of payment as appear thereby. 
MARTIN & SMITH, 
Plaintif’s Attorneys. 
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Take notice that the above is a bill of the particulars of the plaintiffs 
claim in this action. : 
Dated New York, June 7, 1877. 
MARTIN & SMITH. 
PP H's Att ys. 
To Stewart L. Wooprorp, Esq., 
Def’t’s Atty. 


STATE OF NEW YORK, 
City & County of New York, ss: 
Thomas Barbour, being duly sworn, says he is one of the plaintiffs in 
this action, that the foregoing is a bill of particulars in the above-entitled 
action, & that he believes the same to be true. 


THOMAS BARBOUR. 


Sworn to before me this 7th day of June, 1877. 
[SEAL. | WM. B. LYNES, 
Notary Publie, Kings Co.. with certificat filed m N. Y. Co. 


16 (Original endorsed :) Supreme Court. Thomas Barbour & ano. 

ag’st Chester A. Arthur. Bill of particulars. Martin & Smith, 
pl’ffs att’vs. One service of a copy of the within bill of particulars & of a 
notice of which the within is a copy is hereby admitted, Dated June 7, 
1877. Stewart L. Woodford, U.S. Attorney, att’y for cdef’t. 


17 (Original endorsed :) U.S. cireuit court. Thomas Barbour & ano. 

ag’st Chester A. Arthur. Original declaration & bill of particu- 
lars. Martin & Smith, pl’ffs att’ys. U.S. cireuit court. Filed July 18, 
1877. John |. Davenport, clerk. 


18 (62.) 
United States circuit court, southern district of New York. 


Tuos. BARBOUR & ANO. 
against > Plea. 
Curesrer A. Arruur. } 


And the said defendant, Chester A. Arthur, by Stewart L. Woodford, 
his attorney, comes and defends the wrong and injury, when, ete., and says 
that he did not undertake and promise, in manner and form as the said 
plaintiffs in this suit have above thereof declared, against the said defend- 
ant, and of this he puts himself upon the country, and the said plaintifts 
do the like, ete. 

STEWART L. WOODFORD, 
l'nited States Attorney for Defendant. 

To Martin & Soiru, Esqs., 

Plaintifis Attorney. 


19 (Indorsed:) 5077. 685. U.S. eireuit court. Thos. Barbour 
& ano, against Chester A. Arthur, Plea. U. 5. cireuit court. 
Filed July 20,1877. John I. Davenport, clerk. 


. vay ie ° ' 
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20) At a stated term of the circuit court of the United States of 
America for the southern district of New York, in the second 
circuit, held at the United States court-rooms, in the city of New York, 
on Tuesday, the 9th dav of May, in the year of our Lord one thousand 
eight hundred and eighty-two. Present, the honorable Nathaniel Ship- 
man, judge. 
THOMAS BARBOUR ET AL. ) 
Ux, Na, 
CHESTER A. ARTHUR. J} 
yf counsel for the plaintiffs in the 


— 


On motion of M. W., Divine, esqr., 
above-entitled action, ordered trial. 
Jurors sworn: Wm. P. Roberts, Alex. T. Slaughter, Sidney T. Smith, 
Peter Valentine, Gilbert D, Case, Sidney A. Phillips, Geo, L. MeAlpine, 
Thos. Mills, Marks Celler, Zacheriah Dedrick, Joseph H. Risley, Edgar 
B. Banks. 
- Mr. Divine opens the case on the part of the plaintiffs. 


levid nee for the plaintiffs. 


THos. BARBOUR sworn : 
2] A. b. Herrich, ass’t U.S. attorney, of counsel for the defend- 
ant, waives the opening of the case, on the part of the defendant, 
and intreduces no evidence on his behalf. 

Mr. Divine moves that the court direct the jury to find a verdict for the 
plaintiffs for the sum or $2,449.95, with legal interest thereon from the 
fifth day of May, 1876. 

Mr. Merrick not opposing, the court directs the jury to find a verdict for 
the plaintiffs in the sum of $2,449.95, with legal interest thereon from the 
fifth day ot Mav, 1876. 

The jury say that by direction of the court they find a verdict for the 
plaintiffs in the sum of twenty-four hundred and forty-nine dollars and 
ninety-five cents, with legal interest thereon from the fifth day of May, 
1876, and so say they all. 

On motion of Mr. Merrick, ordered that the defendant have a stay ot 
proceedings herein for thirty days. On like motion it is ordered that a cer- 
tificate of probable cause be entered herein. 

A copy from the minutes. 


J. M. DEUEL, 


Clerk. 
The foregoing verdict reduced by consent and on order of the 
22 court dated Jan’y 4, 1883, to $2,122, with interest thereon from 
May 5, 1876. See order on file. 
J. M. D. 
23 U. S. cireuit court, southern district of New York. 


Tuomas Barpvour & Roperr BAarRBour? 
against » Postea. 
CHESTER A. ARTHUR. 
Be it remembered that heretotore the above entitled cause having come 
duly on for trial before the honorable Nathaniel Shipman and a jury, and 
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the plaintiffs being represented by Messrs. Martin & Smith, their attorneys, 
and the defendant by the honorable Stewart L. Woodford, U.S. district 
attorney, and said cause having been tried, and the said jury having found 
a verdict for the plaintiffs by direction of the court for the sum of 
$2,449.95, with legal interest thereon from the fifth day of May, 
24 1876,o0n motion of Martin & Smith, plaintiffs’ attorneys, it is— 
Ordered, adjudged, and decreed that Thomas Barbour and Rob- 
ert Barbour, the plaintiffs, do recover against Chester A. Arthur, the de- 
fendant, the said sum of two thousand four hundred and forty-nine .95 
dollars, the amount of said verdict, with nine hundred and ninety-one .21 
dollars interest thereon, amounting to the sum of three thousand four 
hundred and forty-one .16 dollars, and the further sum of fifty-three dol- 
lars and sixty cents the costs of this action, as taxed, amounting in the 
aggregate to the sum of three thousand thirty-four dollars and ten cents, 
Dated N. Y., June 23, 1882. 
Judgment signed this 
J. M. DEUEL, Clerk. 
(On margin :) $2,449.95 
991.21 


*. 


3441.16 


>. 60) 


3,494.76. Reduced by order of the court Jan. 4, 1883. 
See Sane on file. 
25 (Endorsed:) U. S. C. C. S. D. of N. Y. Thomas Barbour 
& ano’r, vs. Chester A. Arthur. Judgment roll. U.S. cireuit 
eourt. Filed June 23, 1882. J. M. Deuel, clerk. 


26 Ata stated term of the cireuit court of the L' nited States for 
the southern district of New York, held at the court rooms, at the 
city of New York, the 4th dav of January, 1883. Present, Hon. 


, judge. 


Tuomas BARBour AND Roserr BArBour ) 
against No. 5077. 
Cuester A. ARTHUR. 

On reading and filing the annexed stipulation of plaintiffs’ attorneys, 
and on motion of Martin & Smith, plaintiffs’ attornevs— 

It is ordered that the verdict rendered in the above-entitled action on 
the 9th day of May, 1882, for the sum of $2,449.95, with interest thereon 
from May 5, 1876, and it is further ordered that the judgment entered 

here on said verdict on the 23d day of June, 1882, for the sum 
27 of $3,494.76 be, and the, same hereby is, reduced to the sum of 
S.US4.10, 
ADDISON BROWN. 

I consent to entry of order in above terms without prejudice to the 

question whether judgment for the reduced amount is proper. 
S. L. WOODFORD, e., 
U.S. Alt’y. 
New York, Jan’y 4, 1882. 
16413 
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28 Cireuit court of the United States, southern district of New York. 


’ : , > ies TMI dk alienate 
Tuomas BarBpour AND Ropert BARBOUR 
against -No. 5077. 
Curesrer A, ARTHUR. } 


[t is hereby stipulated by and on behalf of the plaintiffs in the above- 
entitled action that the verdict herein and the judgment entered thereon 
on the 23d day of June, 1882, be modified by deducting from the amount 
of said verdict (82,449.95) the sum of 8294.35 and 333.60 (amounting 
together to the sum of $327.95), and by deducting from the amount of 
said judgment ($3,494.76) the said sum of 3527.95 and interest thereon 
from May 5, 1876, to June 25, 1882 (amounting in the aggregate to the 
sum of 8460.70). 

Dated New York, December 50, 1882. 

MARTIN & SMITH, 
Plaintiffs’ Altorneys. 


29 (Endorsed:) United States circuit court, southern district of New 
York. Thomas Barbour & ano’r against Chester A. Arthur. H, 

H. M. Stipulation and order reducing verdict. Martin & Smith, plaint- 

iffs’ attorneys, 50 Wall st., N. Y. City. U.S. cireuit court. Filed Jan. 

4. 1883. Joseph M. Deuel. elerk. 

30 Supreme Court of the United States. 

CHesTeR A, ARTHUR, PLAINTIFF IN ERROR, 
against 
Tuomas BarBpour AND Ropert BAarBnour, DE- 
fendants in error. 


 mnmem t a 


Assigninent of error, 


Afterwards, to wit, on the second Monday ot ¢ detober, in the snme term 
before the justices of the said court, at the Capitol, in Washington, comes 
the said plaintiff in error, by Stewart L. Woodford, his attorney, and says 
that in the record and proceedings aforesaid there is manifest error in this, 
to wit, that by the record aforesaid it appears that the judgment aforesaid, 
in form aforesaid given, was given for the said defendants in error against 
the said plaintiff in error, whereas, by the law of the land, the said judg- 
ment ought to have been given for the said plaintiff against the said de- 
fendants. 

And in this, to wit, that by the record it appears that the only impor- 

_ tations of the defendants in error, in respect of which the require- 

31 ments of law respecting appeals to the Secretary of the Treasury, 

and respecting the time within which suit must be brought after 

the decision of such appeals were complied with, were the importations 

by the Celtic, January 26, 1876, and by the China, Feb’y 16, 1876; 

that the amount of duty exacted and paid in excess of legal duties upon 

those importations did not exceed the sum of $517.75; that nevertheless 

the said judgment is for an amount largely in excess of said sum $517.75 
and interest thereon. 
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And the said plaintiff prays that the judgment aforesaid for the error 
aforesaid and other errors in the record and proceedings aforesaid may be 
reversed, annulled, and altogether held for nothing, and that he, the said 
plaintiff, may be restored to all things which he has lost by occasion of 
said judgment, &e. 

S. L. WOODFORD. 
ty. &. Atty for Prt in Error. 


5 (Endorsed :) 5077. U.S. Supreme Court. ‘hester A. Arthur, 
plaintiff in error, against Thomas Barbour & Robert Barbour, de- 

fendants in error. Assignment of error. Stewart L. Woodford, United 

States attorney, attorney for plaintiff in error. Service of a copy ot the 

within is hereby admitted, New York, March, 3d, 1883. Martin & Smith, 

attornevs for defendants in error. To Messrs. Martin & Smith, attor- 

neys for defendants in error. U.S. cireuit court. Filed Mar, 3, 1883. 

Timothy Griffith, clerk. 

o> L'NITED STATES OF AMERICA, 88: 

To Thomas Barbour and Robert Barbour, greeting : 

You are hereby cited and admonished to be and appear at a Supreme 
Court of the United States, to be holden at Washington, on the second 
Monday of October, eighteen hundred and eighty-three, pursuant to a 
writ of error filed in the clerk’s office of the cireuit court of the United 
States for the southern district of New York, wherein Chester A. Arthur 
is plaintiff in error, and you are defendants in error, to show cause, if any 
there be, why the judgment in the said writ of error mentioned should not 
be corrected, and speedy justice should not be done to the parties in that 
behalf. Dated, March Ist, 1885. 

WM. J. WALLACE, 
Cireuit Judge. 


34 (Indorsed :) 5077. U.S. Supreme Court. Chester A. Arthur, 
plaintiff in error, against Thomas Barbour and Robert Barbour, 

defendants in‘error. Citation. S. L. Woodford, attorney for plaintiff in 
error. Service of a copy of the within citation is hereby admitted this 
3d day of March, 1883. Martin, and Smith attorneys for d’f’ts in 
error. ‘To Messrs. Martin & Smith, attorneys for defendants in error. 

(In pencil ) BE. @A. A. 48. 

(Stamped :) U.S. cireuit court. Filed Mar. 3, 1883. Timothy Grit- 
ith, clerk. 

(Indorsement on cover:) No, 263. Chester A. Arthur, late collector 
of the port of New York, plaintiff in error, vs. Thomas Barbour and 
Robert Barbour. S. New York C.C.U.S. Filed 24th August, 1883. 
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SUPREME COURL 


OF THE UNITED STATES 


\reTuur. late Col 


(‘HESTER AA AN. sieale 
the Port of New York. 


lecto) a) 


Plaintiff in Error, | 
Statement and 
ae j . 
aqgatusl PPE EC] Jor by 
Je yniolanls sii hy- 


‘y* " , . " ‘si 
Toowas BarBour and ROBERT rol 


De hi ndauts (ii krror. 


\ction commenced May ith. Is77. in thie “iboreme 
Court of the State of New York (fols. 5 and 1] 
Removed by certiorari to Circuit Court of the 
l"nited States for the Southern Distmet of New 
York June 25th. s77 fol. 7 The complaint (not 
verified) states that the plaintiff in error (defend. 
ant below) was collector of the Port of New York. 


OW Litl- 


That defendants im «6errol plaintiffs 
ported and entered at said port certain machinery 
adapted exclusively to manufactures from the fibre 


of the ramie, jute or thixy. That defendant, as 


PA SER Ss RO CR Pe ; sana EEEEeERENEOne neers 


: . 
9 
a | is 
: . such collector, exacted from the plaintiffs for duty 
P on said goods, $2,449.95. That said goods were, by 
a i law, exempt from duty (Act of 1875, Isth Statutes, 
% p. 307, sec. 7), but that plaintitts, in order to ob- 


tain possession of them, were compelled to pay . 


i soll 


8 Pe ste PORE R  PE A GO AP A ALE A PE CR Pee a ee eld 
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' 

Be said 82,449.95 (fols. 12 to 14). That before suit 
4 / brought, plaintiffs made due and timely protest and 
2 | due and timely appeal to the Secretary of the 
Treasury on each entry, and brought suit within 
‘' : the time prescribed by law (fol. 13). 


A) bee 


The answer or plea (also not verified) was a gen- 


— eh 
Sa ae 
— 


hs . eral denial, Or @wOi;l assumpsil (fol. L$), 
¥ The case was tried before his Honor Judge Nathan- 


iel Shipman and a jury on May %th, Issz. The 


record (fols. 20, 22) shows: 


First.--That after plaintifis called witnesses, in. 
troduced evidence and proved their case, defend. 
ants’ counsel, the U.S. District Attorney, waived 
the opening of the case on the part of the defend- 
ant, and introduced no evidence on his behalf. 


i! ew 
"a ee 


Second.— That plaintiff's counsel thereupon moved 
the Court to direct a verdict for the plaintiffs for 
$2,440.95. with legal interest thereon from the 5th 


: day of May, IS76, and defendant's counsel not Op- 
j posing, the Court directed the jury to find a ver- 
1 dict accordingly. 


Third.—That no exception was taken by defend- 
: ants’ counsel to that direction. 


Fourth.—Thereupon ‘“‘the jury” say that, by 
3 . . » , » - . 

: direction of the Court, they find a verdict for the 
plaintiffs in the sum of 82,449.95, with interest 


thereon from May 5, 1876.” 


kifth.--That defendants’ counsel then- procured 
a stay of proceedings on the verdict for thirty 
days, and a certificate of probable cause. 


Siath. That afterwards, on June 23, 1882, judg- 
ment was entered in favor of plaintiffs for the 


amount of said verdict, namely, $2,440.05 
and interest thereon, viz.. 991.21] 
and costs, 53.60 

Total $3,494.76 


Seventh.—That afterwards, and on January 4, 
ISs3, that judgment was, by consent, reduced to 
$5,054.10 (fol. 27). 

Afterwards, on March Ist, 1883, a writ of error 
was allowed directed to the Clerk of the said United 
States Circuit Court, commanding him to send the 
record and proceedings aforesaid, with all things 
concerning the same, to this Court on the second 
Monday of October, 1883. 

In obedience to that writ, the Clerk, on August 
20, 1885, made his return of the record and _ pro- 
ceedings aforesaid, which return or transcript of 
record was filed on August 24th, 1885. 

There is no bill of exceptions nor case containing 
any of the evidence presented at the trial. The 
case comes here, and is to be heard and determined 
solely on the record. 

Two alleged errors are assigned (fol. 31), viz.: 


First. —That the judgment ought to have been 
given for the plaintiff in error against the defend. 
ants in error 


Secound.—That the only importations, in respect 
of which the requirements of law respecting ap- 


peals to the Secretary of the Treasury, and respect 


ing the time within which suit must be brought , 


after the decision of such appeals were complied 
with, were the importations by the Ce/tlic, January 
26, 1876, and by the China, February 16, 1576; 
that the amount of duty exacted and paid in ex- 
cess of legal duties upon these importations did 


not exceed 8517.75, while the judgment Is for an 


amount in excess of that sum. 


Brief for Argument. 


) 


In the absence of proot to the contrary, it 
must be presumed that plaintiffs proved on the 
trial the several facts entitling them to the verdict 
and judgment which they recovered. 

The rule is well settled that when a case Is heard 
in an appellate court on a writ of error, only such 
Crrors as are plainly made boappear can be erounds 
of reversal, and that every presumption consistent 


de in favor of the action 


te 
— 
a 


with the record is to be 1 
of the inferior court. 
Loring vs. Frue, 104 U. 3S., 224. 
pton vs. MeLaughiin, 105 UL S., O46, 
Ventress us. Sinith, 10 Peters, 161. 
Dobson us. Campbell, Ist Sumner, 3519. 
Miner vs Mechanics’ Bank, Ist Peters, 


Pratub&s 07- Net hive Ot Be 14 


Upon the issues as framed by the pleadings, the 
burden was upon plaintiffs to prove the allegations 


of their complaint, and from the record it must be 
presumed that they did so in order to entitle them 
to the verdict and judgment which thev recovered. 
But aside from this presumption, we submit that 
the record shows affirmatively that such proof was 


| 


made by plaintiffs. It appears (fols. 20, 21) that 
plaintiffs’ Counsel opened the case, called a witness 
and introduced evidence presumably to prove plain- 
tiffs’ case: thatafter the close of plaintifls evidence 
the U.S. District Attorney, of counsel for the de- 
fendant, waived the opening of the case on the part 
of the defendant and introduced no evidence on his 
behiall fol. 21). thereby substantially conceding 
Phat plaintifis’ case against defendant had been con- 
clusively proved and that it would be idle for him 
to Qper OF LO Introduce \ hence for the d feudant. 

lf there were any errors in plaintiffs” bill of par- 
ticulars, such as alleged in the second assignment 
of error, it must be presumed that sach errors, if 
any, were corrected on the spot For if. plaintiffs 
had failed to prove the allegations of their com- 
plaint, it would have been the duty of Gefendant’s 
counsel to move for judgement of non-suit or dis 
missal, and it cannot be assumed, in the absence of 
evidence, that the U.S. District Attorney, an. offi 
cer of the Court, as we lias an officer of the Wrovern- 
ment, negiected or omitted to perform what would 
have been his plain duty. 

If there were any doubt upon this point it would 


he removed by what hex! appears hh fhe record. 


viz... When defendants’ counsel made t! 


PwOVe TT) 


nouncement; plaintiffs counsel moved that the 
Court direct the jury to find a verdict for the plain 
tiffs for the sum of 82,449.95, with legal interest 
thereon from May Sth, IsT6, and defendants’ coun- 
sel iif / OpPpoOsenyY, the { ‘ourtl directed the juan’) LO find 


a verdict according |y. To entitle the Court to 


wh he Sitiay 


‘ 
a 
ye 
3 

4 


- 
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vrant that motion, and to direct the jury to find 


that verdict, 1t 1s plain that plamtitts Mush have 
proved LO the sa isfaction 0] thie Conrt, as we 1] cls 
of the defendants’ counsel, ali the allegations of 
their complaint entithng them to a verdict and 
judgment against the defendant ln the absences 
of any evidence on the subject in the record, 
cannot be assumed that the Court granted that mo 
tion and gave that direction in the absence of sul 
ficient and satisfactory proor, 

We therefore submit that ou the record as now 


presented to this Court it must be presumed: 


h’irst.—That plaintiffs proved their case so as to 
entitle them to their verdict and judgment. 


Necoud We submit that the record aftirmative 
‘e 20 Pos — 1 
ly, even if inferentially, establishes that thev did 


aU prove thew Case, 


Third.—We claim that it thelr case were so 
proved to the satisfaction of counsel, court and 
jury, it must be assumed that all errors of dates or 
figures in the bill of particulars or complaint were 
corrected. and if cannot ly assumed bhaoor presumed 
that there Is any foundation in fact whatever for 


the second assignment of alleged error. 


II. 


In actions at law. the practice in the Federal 
(‘ourts has been confornied to that in the State 


Courts. 


\ccording to the New York practice, Cach Murty 
must raise his objections in the court of fit 


stance, andif he omit to do so, the yu lysment of 
that court will not be reversed on appeal pom any 
objection first raised on the argument of the appeal 


This was decided long ago by the old Court of Ei 


rors ina very forcible opinion. 


(gelson Ss. Hovt. ie? Jonns.. ovr] 


Flake vs. Van Wagenen, 54 N. Y., 27. 
The precise objection which the plaintifé im erro: 
rise In the case at bar is th) iT thi hyp li a 


(foes not show certain facts essentia 


t 
' 


> 1 : | . 
but it is the mvariable rile of }) ictice in New 


York that the obection of Insufficiencyv in a plead 


* 
ing must be taken at the trial, and passed on by 
thie (our. (or | eeete be Lily bon yppen 
Thaver v. Marsh, 75 N. } | 
[In the « it bar the complaint states perfect 
cause of acti l bid he oly tion li eVell HOV l) 
made, except to the bill of particulars Pint ' ty 
Is alle \ “dl te prove Pact itt cl lc tion (>! Conga lig: 


tion to bis bill of particulars, unless his adversary 
objects, and even when objection is made the C 
may, at the t bill 
ticulars, and this, of course, Is done by hn oral 
ruling 
Del. and Hud. Canal Co. v. Dubois, 15 
Wend... at p. trl 
Duncan ?. Ray, Ig Wend... 530 
Melvin af W ood. > Keves 532 
Aside from the clerk’s magnutes, the D untifi im 
error has seen fit not to bring up any of the ev! 
dence of the proceedings that were had on the 
trial Can a party be permitted, after a trial has 
A) 


SN seem 


gel negitte,|. 
et titel | a IS gen ome ne 
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taken place, to omit or suppress the testimony and 


ask for a reversal, solelely Onl the face Ol the 
bill of particulars as served?) We submit that, on ~ 
the contrary, every presumption on appeal is in 
favor of the judgment appealed from. 

Loring us. Frne, 104 U. S., at p. 224. 

The Potomac, 2 Black, at p. OS. 

First Nat'l Bk. v. Kelly, 57 N. Y., at 

p. ov. 

Best v. Staple, 61 N. Y., at p. 7s. 

The case at bar is an eminently fitting one for 
the application of this maxim. If the facts speci- 
fied jn the second assignment of error were true, no 
one would have had better knowledge of this than the 
defendant below. Yet the record shows affirma- 
tively that no objection was made by his counsel, 
after listening to plaintiffs evidence to the direc- 
tion of a verdict in plaintif’s favor. 

See also Code Civil Procedure, N. 


Y.. secs. 721 to 723, and sec. 997. 


iif. 


The verdict of the jury having been directed at 
the request of plaintiffs and with the acquiescence 
of defendants, no errors can be considered in this 
Court which were waived by such acquiescence. 

Pacific R. R. vs. Ketchum, 101 U.S., 


2350. 
U.S. vs. Babbitt, 104 U. S., 767. 

As already stated, it appears by the record that 
after plaintiffs opened and proved their case, de- 
fendant, by his counsel, waived the making of any 
defense, and introduced no evidence on his behalf. 


It thereupon became p 


7 ‘ 2s - . } j ' 
fo move the Court to direct a verdict a5) Mtlits 


. : . , , 
’ » ¢ ‘% " " » 4 ' or — . ‘ . ' ‘ 
tor Uti cLEVLOULIL ciarmed and MILeresy,., Wich M j 
J , J ® >. 
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was accordingly made, and defendauts’ conusel vot 
‘ ;° } cy 379 - | . ' yy at . leat 
CPPPPICINEUEEGY j is. i. 4 de Ve iT 1 of tii} Lt] \\ _ \ 
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requested he jury having been so di edd 
Ts ) -— ' . brat ; .. | cee at seed : . 
Calhe ana Was its GULLY bO PFeHGAer Its vera ) 
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mMmgiv: no error was cohimitted OV The Court in 


recting the verdict; no exception was taken to if 


direction: on the contrarv, defendants’ counsel, in 
n Court. distinctly acaniesced , i. OF Oa 
open Court, aistinctiy acquiesced In It (tots, 21 . 


We therefore submit that the rule established in 
the cases above cited should be applied to the p 
* 


cil 
signed on behalf of defendants were necessarily 


case and if it be applied, the alleged errors as 


waived and cannot be considered on this appeal. 


rr 
iV. 


lt has been held that this Court has power to re 
view and reverse, on writ of error, judgments by 
default where the declaration fails to set forth a 
cause of action, or mm contested eases. Wir 
tiffs’ claim, as stated inthe declaration. is fatally de 
fective 
McAllister vs. Kuhn, 96 U.S... 83 
Cragin ws. Lovell, 109 U.S... Log 
(varland ws. Davis, 4 How.. 121 
Slacum wus. Pomery, 6 Cranch, 221 
But the present is not a case of that description 
The declaration states a cause of action and avers 
comphance by plaintiffs with the several condi- 


tions entitling them to bring suit. The defendant 


to the declaration. ‘The issues were 


e Court and jurv, both principals ap- 


pearing by counss l, and a verdict was directed and 


renders ( iT) due form ol law Ol) the application Ol 


counsel, and with the dcqgulescence Of 


rding to the practice in the State of New 
York, an order or judgment taken by default 1s 
not appealable. 


Flake vs. Van Wagenen, 54 N. Y. 


V. 


We submit that the judgment should be affirmed 


with costs. 
MARTIN & SMITH. 
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Brief for the Alexandria and Fredericksburg Railway Company on Motion to 
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WM. H. FOWLE, JR., Administrator of 


WM. H. FOWLE, Deceased, Appellant, 
No. 1078. 
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ALEXANDER HAY. 


Se 8 a) eel 


Brief for the Alexandria and Fredericksburg Railway Company on Motion to 
Dismiss the Appeal Under Fule 9. 


ne eel Oe 


GROUNDS OF TEE MOTION. 


The appellant has not filed here a complete record, con- 
taining in itself, without reference a/:unde, all the papers, exhibits, 
depositions and other proceedings which are necessary to the 
hearing in this court, but on the contrary, has obtained from the 
clerk of the lower court, copies of certain papers on file amongst 
the record of the proceedings of the cause, and has filed these 


’ 


“scraps” as purporting to be a record. 

2nd. The return made by the clerk of the lower court to the 
appeal, does not satisfy the demand of the law, in that he fails to 
certify that the papers transmitted to this court constitute the 
record of the cause in his court. He in fact certifies that said 
documents do not constitute the recor@, for in his certificate ac- 
companying the “ so-called” record he certifies said papers “to be 
true, full and perfect copies from the record of the proceedings in 
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the cause of Alexander Hay 7s. the Alexandria and Washington 
Railroad Company ef ads., No. 8A. in said court, said copies being 
part of the record of the proceedings in said cause, and are made 
and certified at the request of William H. Fowle, Jr., administra- 
tor, &c., one of the defendants in said cause, who has appealed 
from said decree.” 

For convenience of reference, a full copy of said certificate is 
here inserted. 

| Copy. | 
UnireD STATES OF AMERICA, 
‘ Eastern District of Virginia, §°~’ 

I, M. F. Pleasants, Clerk of the Circuit Court of the United 
States for the Eastern District of Virginia, do hereby certify the 
foregoing “amended bill”; joint and several answer of the Dis- 
trict of Columbia and others; answer of the Alexandria and 
Washington Railroad Company ; answer of the Alexandria and 
Fredericksburg Railway Company, and !-xhibits A. and E., the 
cross-bill by the Alexandria and Fredericksburg Railway Com- 
pany, and Exhibit Z.; answer of William H. Fowle, Jr., adminis- 
trator, to cross-bill; testimony on behalf of Fowle, Snowden & 
Co., and Exhibits 1, 2, 3 and 4; report of Spc ial Examiner and 
Master; exceptions of William H. Fowl, !r., administratcr; of 
Alexander Hay, and of the Alexandria and Fredericksburg Ra‘- 
way Company, to the report of the Special Examiner and Ma 
ter; decree of April 5, 1884, and the bond of William H. Fowle, 
Jr., administrator, &c., to be true, full and perfect copies from the 
record of the proceedings in the cause of Alexander Hay vs. the 
Alexandria and Washington Railroad Company ef a/s., No. 8A. 
in said court, said copies being part of the record of the proceedings 
in said cause, and are made and certified at the request of William 
H. Fowle, Jr., administrator, &c., one of the defendants in said 
cause, who has appealed from said decree. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at Alexandria, this day of 
October, A. D. 1884. 

(Signed,) 
M. F. PLEASANTS, 
Clerk. 
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The cause out of 
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originating in the Circuit Court of the United States tor the East- 


which this appeal arose was a main cause 


ern District of Virginia, under the style of Alexander Hay vs. the 
Alexandria and Washington Railroad Company and others. 

Out of this grew a cross-suit, under the style of the Alexandria 
and Fredericksburg Railway Company vs. Alexander Hay and 
others. These two suits were ordered to proceed and be heard 
together. The amounts involved were large, the parties numer- 
ous, the interests varied and the pleadings and evidence volum- 
inous. « fs reported 1§ A. @E. KR. R. Cases Gaz. 
The record (with the exception of several exhibits filed 
by the appellant Fowle and his co-defendants) was printed for 
use in the lower court. <A copy of it will be filed with the clerk 
along with this brief for the inspection of the court, in order that 
it may be clearly seen how little of the real record the appellant 
has brought here and how much ot it he left behind. 

First Point—The appellant has not filed here a record of the 
Case, 

The decree appealed from was passed April 5, 1884, and con- 
tains this clause: “And from so much of the said decree, as de- 
crees that there is no lien for the debt found due by the Special 
Master and Examiner in favor of Fowle, Snowden & Co., upon 
the property and franchises of the Alexandria and Washington 
Railroad Company, and from so much of the said decree as gives 
to the Lennox deed, the judgments of Alexander Hay and the 
claim of the Alexandria and Fredericksburg Railway Company 
priorities over the claim of Fowle, Snowden & Co., the defendant 
William H. Fowle, Jr., administrator, prays an appeal in open 
court, which is allowed upon bond to operate as a supersedeas, in 
the penalty of $250.” So that the appellant appealed from the 
decree establishing the debts, rights, liens and priorities of the 
several parties just specified. 

In the lower court, 267 pages of printed testimony was taken 
to sustain the pretensions of theseveral parties to the controversy. 
Of these 267 pages of evidence 17 pages referred to the claim of 
appellant, and those 17 pages are all that are brought to this court, 
whilst the remaining 250 pages containing the evidence upon 


which the court below based its decision, and framed its decree, 


_ 


settling the rights of the litigants and adjusting the equities 
between the parties, are excluded from the record. Not 
one iota or scintilla of the evidence taken in behalf of this 
appellee, the Alexandria and Fredericksburg Railway Com- 
pany, and upon which the Circuit Court decreed in its favor, 
has been brought here. Can justice be done to the parties upon 
an inspection of such an emasculated record as has been brought 
here by the appellant? That evidence is necessary to support 
and sustain the appellee’s cause. If ina cause containing bill and 
answer and evidence for complainant and defendant, there is a de- 


‘ 


— 


"71 | wie : 
‘ll. can the said com- 


cree in the Circuit Court dismissing the b 
plainant bring only the bill of complaint and his evidence here, 
and claim that it constitutes a record of the cause as heard and 
determined below? If he does so, should he not pay the price of 
hisown folly, and have his appeal dismissed, for fling as a record 
that which he knew was not a record? Ofcourse it ts not the 
duty of the Clerk of this Court to determine what constitutes a 
record, If simply the subpcena commencing the suit was brought 
to him as the record, it is presumed he would file it as such. 


In Railroad Company vs. Schutte. 100 U. S., 647, this 


Court,say: “While we desire to encourage in every proper way 
all attempts made in good faithto exciude immaterial matter from 
the transcripts brought here on appeais or writs of error, it will 
not do to permit the appellant or plaintiff in error to make up a 
record.to suit himself, without any regard to the wishes of his 
opponents or the rules and practice of the Court.” The effect of 
this record if allowed to remain in its present condition would be 
to exclude material not immaterial matter, to make up a record to 
suit himself without regard to the rights and wishes of his adver- 
saries or the rules and practice of this Court, to make a case to 
suit himself. How can any other conclusion be reached, when 
the appellant directs the clerk to copy and certify his evidence 
alone, and neglects and refuses to bring up that of his adversaries 
—when the evidence so left behind is the very foundation of the 
decree appealed from-—the ground upon which the Court rejected 
his claim, and established those of his adversaries. 
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In Railway Co. vs. Stewart, 95 U. S. 285—this Court say— 
“Tt is not easy to prescribe by rule what a record in all cases shall 
contain or what shall be excluded, but rule 52 in Admiralty con- 
tains suggestions which may serve as an appropriate guide at law 
or in equity.” 

Now for the appellee it is respectfully submitted that if rule 52 
in Admiralty be applied as a test to the “fragments” of the cause 
brought here, it must be determined that in fact and in truth no 
record has been brought to this Court. As an appendix to this 
note there is a table shewing the pleadings and evidence in the 
Court below. Those papers of which copies have been brought 
here are marked thus (*). 

The appellant has not even brought here a copy of the decree 
referring the case to the special examiner and master nor a copy 
of the opinion of the Circuit Court, and statement of facts made 
by it. 

The failure to incorporate the opinion of the Circuit Court, in 
the so-called record is a patent violation of section 2, rule 8, of 
this Court. 

Suppose it could be established to the satisfaction of the Court 
that, the object of the appellant was to bring such portions only 
of the record as he wishes to use, and to drive the appellees to 
apply under the 14th rule for a cert#iorart for diminution of the 
record—to compel them to bear the costs of bringing here and 
printing the parts of the record necessary to sustain their cause, 
when it is the plain duty of the appellant to file a record fair to all 
the parties and have the same printed? In such a case it is very 
safe to say that this Court would not sanction this 
practice. Now in this case the appellant by presenting a partial 
record, has necessitated the making of this motion, the consider- 
ation of which will consume the time and labor of the Court. 
And as it is a fault to bring superfluous and immaterial matter, 
so it would seem to be equally wrong to omit necessary and 
material parts of the record. 

With respect to the pleadings he has been a little more liberal 


The original bill in the main cause is not copied in the record 
“so called,” but the amended bill is. In the cross cause, there 
only appears the bill with its exhibit and the answer of the appel- 
lant. ‘The answers and exhibits of all the other defendants are 
omitted. But all of this will appear by a glance at the appendix. 

Second Point—That the so called record is not certified by the 
Clerk of the Circuit Court to be the record of the cause. 

In Blitz vs. Brown, 7 Wallace, 693, a writ of error was dismiss- 
ed. where the transcript contained only a blank form of certificate 
of authentication, without the seal of the Court below or the 
signature of its Clerk. 

If the certificate was simply the signature of the Clerk and seal 
ofthe Court and no more, it would be equally faulty. So if the 
certificate contain less than the rules of the Court require, it is 
valueless. For instance, if the clerk certifies that what purports 
to bea record, is only a part of the record, it is more than if there 
was only a blank certificate, for it shows affirmatively not only 
that a proper certificate is wanting, but further that a complete 
record is lacking. Such a record as is necessary to the hearing 
in this Court. 

Now this certificate forms a part of the record, which is the 
return to the writ of error or appeal. And no return can be made 
unless by filing a perfect record, and no record can be perfect 
unless it contain a certificate that, it is such a record as the rules 
of the court require. And as the certificate given by the Clerk 
shews that the accompanying papers are not a true copy of the 
record, it follows that no record has been filed and no return made 
to the appeal. 

Evidently the papers filed by appellant are either a transcript 
or not a transcript. The appellee maintains that they are nota 
transcript. 

It it most respectfully submitted that from the Clerks certificate 
it appears affirmatively and positively. 1st. That the papers filed 
by appellant are but fragmentary copies. 2nd. That they consti- 
tute but a part of the record. 3rd. That they are not a complete 
record, containing in itself, without reference a/unde, all the papers, 


exhibits, depositions, and other proceedings which are necessary 
to the hearing in this Court, and which by its rules are required 
tobe filed. And that as the decree was passed by the Circuit Court 
of the United States for the Eastern District of Virginia on the 
sth of April 1884, andthe record has not been filed, that said 
Appeal should be dismissed under the oth rule of this court. A 
certificate of the Clerk of the Circuit Court, stating the cause ac- 
companies the motion and notice. 
Respectfully submitted, 
FRANCIS L. SMITH, 
Of Counsel for Appellee the Aleaandria and Fredericksburg Raitl- 
way Company’ 
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ALEXANDER Hay zs. THe A. & W. R. R. Co. ET ALS. 


Bill of Complaint. 
Petition for leave to File Motion for Receiver. 


Motion for Receiver. 
Plea of Joseph Thornton. 
Affidavit of Jos. Thornton. 
Amended Bill of Complaint. 
Petition of Alexander Hay. 
Plea of District of Columbia to Jurisdiction. 
Answer of Riggs & Co. 
* Joint and Several Answer of the District of Columbia and 
others. 
Motion for Discharge of Receiver. 
° “ ” Over-ruled, 
* Answer of A. & W. R. R. Co. 
* Answer of A. & F. Ry. Co. 
* A. & F. Ry. Co. Exhibit A. 
* : ” were | 
Answer Thornton & Marbury. 
Stipulation as to Defendant, Alex. Elliot. 
Notice of Application by A. &. F. Ry. Co. to File Cross-Bill. 
Motion for leave to Amend Amended Bill. 
Order leave to File Motion for Receiver and for hearing on 
same. 
Notice of Motion for Receiver. 
Order Over-ruling Thornton’s Plea. 
“Appointing Receiver. 
“Motion A. & F. Ry. Co. Over-ruled. 
“for Appearance of Non-resident Defendants. 
“for hearing on Motion for Discharge of Receiver. 
“ for A. & W. R. R. Co. and A. & F. Ry. Co. to File 
Answers at June Rules. 
“Appointing Special Examiner and Master. 


‘) 


Order extending time for A. & F. Ry. Co. to take Testimony. 
“ Allowing A. & F. Ry. Co. to File Cross-Bill. 
“as to service of Subpcaenas to answer Cross-Bill and 
for publication of depositions of DuBarry & Roberts. 
for Compensation to Commissioner. 
“Allowing Examiner to take Testimony outside this 
I istrict. 
that the Testimony of Geo. B. Roberts be taken by 
Commission. 
for Payment of Cost of Printing Record. 


CROSS-BILL. 


* Cross-Bill. 
* Exhibit Z., with Cross-Bill. 
Answer of Alexander Hay to Cross-Bill. 
* Answer of W. H. Fowle, Jr., to Cross-Bill. 
Answer of District of Columbia and the Bradleys to Cross- 
Bill. 
Answer of A. & W. R. R. Co. to Cross-Bill. 
Demurrer of Thornton & Marbury. 
Order setting down Demurrer for Argument. 
Notice for hearing on Demurrer. 
Order Over-ruling Demurrer. 
Joint and Separate Answer of Thornton & Marbury. 
Exhibit W. H. M. with Answer. 
Exhibit M. & T. with Answer. 
Answer of Riggs & Co. 
Filing of Exceptions by A. & F. Ry. Co. to Answer of Dist. 
of Columbia, &c. 
Order for Decree Pro Confesso as to Def'ts, M. D. Ball and 
Edw’d Snowdon. 
Order for hearing upon Exceptions. 
Order for Over-ruling Exceptions. 
Order for both Causes to proceed and be heard together. 


TESTIMONY OF ALEXANDER HAY. 


Notice. 
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Testimony—Z. W. Denham. 
Exhibit—No. I. 
Nos. 2 and 
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TESTIMONY RIGGS & CO. 

Notice. 

Testimony—Thos. Hyde. 

9 Jos. H. Bradley. 

Exhibit—No. 1. 

Exhibit—No. 2. 

exhibit. 

Exhibit. 


TESTIMONY DISTRICT OF COLUMBIA. 


Notice. 
Testimony—Z. W. Denham. 


Moses Kelly. 
, . Jno. F. Cook. 
” J. T. Petty. 
, W. H. Marbury. 


7 Jas. S. Douglass. 

' Edwin J. Brooks. 
” J. A. Suydam. 

. Geo. C. Wilkins. 

Oscar A. Stevens. 


Agreement referred to by Witness O. A. Stevens. 
Testimony—David Keener. 
Exhibit—Z. W. D. No. 1. 
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Exhibit—J. T. P. No. 1. 
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IESIIMONY A. & F. RY. CO 


Notice. 
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Testimony—aA. C. Hitppey. 
Patrick O'Conno: 
Lewis Mehenzie 
Jno. S. Leib. 
J. N. DuBarry. 
exhibit—]. N. Dub. No. 1. 
J. N. DuB, No. 2. 
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Statement J. ! 


TESTIMONY FOWLE, SNOWDEN & CO. 
Notice. 
Testimony F. S. & CO. 
Exhibit—W. H.F., Jr. No. 1. 
% W. Hi. F., Jr. No. 2. 
% W. H. F., Jr. No. 
Fowle, No. 4. 
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TESTIMONY THORNTON & MARBURY. 


Notice. 

Testimony Jos. Thornton. 

Exhibit J. Thornton No. 1. 
<4 ° No. 2. 


MISCELLANEOUS. 


Note as to Motion referred to on p. 106. 
Examiners Certificate. 
* Report of Special Examiner and Master. 
Exceptions William H. Fowle, Jr., Adm’r. 
. Alexander Hay. 
as A. & F. Ry. Co. 
Decree April 5th, 1884. 
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NOTICE. 
IN THE SUPREME COURT OF THE UNITED STATES, 


OCTOBER TERM, 1884. 


WM. H. FOWLE, JR., Admenistrator of 
; “( ’ , decease APPlle , 
WM. H. FOWLE, ne wed, Appellant, No. 1078. 
i’. 
ALEXANDER HAY. 


To the appellant in the above entitled cause. 

You are hereby notified that, on the 26th day of January, A. D. 
1885, 1 shall move the Supreme Court of the United States at the 
Court room thereof, in the United States Capitol Building, Wash- 
ington, D. C., at the hour of 12 o’clock M. of that day or as soon 
thereafter as counsel can be heard, to dismiss the appeal in the 
above entitled cause under the 9th rule of said Court, and shall 
then and there file the motion, notice and brief, copies of which 
are now served upon you. 

Yours respectfully, 
FRANCIS L. SMITH, 
of Counsel for Appellee, 


The Alexandria and Fredericksburg Railway Company. 


MOTION. 
IN THE SUPREME COURT OF THE UNITED STATES, 


OCTOBER TERM, 1884. 


WM. H. FOWLE, JR., Administrator of } 
WM. H. FOWLE, Deceased, Appellant, | , 
, oS. _ pp o: ( No. 1078. 
ALEXANDER HAY. 


Now comes Francis L. Smith, of Counsel for Appellee, The 
Alexandria and Fredericksburg Railway Company and moves to 
dismiss the appeal in the above entitled cause under the gth rule. 

FRANCIS L. SMITH, 
of Counsel for Appellee, 
The Alexandria and Fredericksburg Railway Company. 
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IN THE CIRCUIT COURT OF THE UNITED STATES 
FOR THE EASTERN DISTRICT OF VIRGINIA. 


IN EQUITY. 


ALEXANDER HAY, 
US. | On Original and 
The Alexandria And Washington Railroad { Amended Bill. 
Company ¢¢ ais, J 
AND 


The Alexandria and Fredericksburg Rathway 
Company 


———— 


ie > On Cross Bill. 
ALEXANDER HAY e¢ ads. J 


I, M. F. Pleasants, Clerk of the Circuit Court of the United States 
for the Eastern District of Virginia do hereby certify, that in a 
certain cause in Equity pending in said Court, wherein Alexander 
Hay was complainant,and the Alexandria andWashington Railroad 
Company, he Alexandriaand Fredericksburg Railway Company, 
The District of Columbia, Joseph H. Bradley and A. Thomas Brad- 
ley, trustees for the Corporation of the City of Washington and 
the District of Columbia, Edward Snowden, surviving partner of 
Fowle, Snowden and Company, William H. Fowle, Jr., Administra- 
tor of William H. Fowle, deceased, Joseph Thornton, M. Dulaney 
Ball, trustee, William H. Marbury, John Elliott, Alexander Elliott, 
Charles C. Glover, Thomas Hyde, E. Francis Riggs and Thomas 
L. Riggs, the last six being partners under the firm name of Riggs 
and Company, were defendants in said original cause; and the 
Alexandria & Fredericksburg Railway Company was Complainant, 
and Alexander Hay, The Alexandria and Washington Railroad 
Company, The District of Columbia, Joseph H. Bradley and A. 
Thomas Bradley, trustees for the Corporation ofthe City of Wash- 
ington and the District of Columbia, Edward Snowden, surviving 
partner of Fowle, Snowden and Company, William H. Fowle, Jr., 
Administrator of William H. Fowle, deceased, Joseph Thornton, 
M. Dulaney Ball, trustee, William H. Marbury, John Elliott, 
Alexander Elliott, Charles C. Glover, Thomas Hyde, E. Francis 
Riggs and’ Thomas L. Riggs, the last six being partners under 
the firm name of Riggs and Company were defendants in said 
cross cause; a final decree was rendered by said Circuit Court, on 
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the fifth day of April, A. D. 1884, in favor of the said, The Alex- 
andria and Fredericksburg Railway Company,and against the said, 
The Alexandria and Washington Railroad Company, and that on 
the fifth day of April, A. D. 1884,the said William H. Fowle, Jr., 
Administrator of William H. Fowle, deceased, prayed an Appeal 
to the Supreme Court of the United States which was duly allowed. 


In Testimony WhereofI hereunto subscribe my name 
and affix the Seal of said Circuit Court at Alex- 
andria, this Fifth day of December, A. D. 1884. 
ee M. F. PLEASANTS, 
j Clerk. 


: 
: 


a Ee. » 
Supreme Court :*. tnited States, 


WiuiaM HH. Fow ze, Jr., Administrator of } 


Wm. H. Fowle, Appellant. | §) é 
vs. \ No. Oe. GOS 


ALEXANDER Hay, and others, Appellees. | 


Brier FOR THE APPELLANT IN OPPOSITION TO \LOTION OF THE 
ALEXANDRIA AND FREDERICKSBURG RAILWAY 
COMPANY TO DISMISS UNDER RuLeE 9. 


This is an extraordinary motion as will ‘fully appear 
from the answer of appellant filed herewith. There is 
no allegation that the transeript filed is intentionally in- 
complete, nor is there an intimation, that any portion 
of the record not copied in the transcript, will be mater- 
ial to the interest of the Railway Company at the hear- 
ing of this appeal. 

No case cited is an authority for this motion. The 
strongest case is that of the Railroad v. Schutte, 100 U. 
S., 647, and the motion in that case was denied, although 
the court was of the opinion that the President of the 
company had caused the transcript of the record to be- 
lmproperly made and certified. 

[n this case an effort was made to have the counsel of 


the dppellees agree to the papers to be copied in the 


9 


transcript, bat this effort having failed, the counsel of 
the appellant in the exercise of his best judgment had a 
transcrip prepared which fully meets the exigencies of 
this appeal. 

The only party who objects to the suffiency of the 
transcript is the Alexandria aud Fredericksburg Railway 
Company—although the other appellees have much 
larger interests involved—and the only question in which 
the Railway Company is interested is the simple legal 
question as to whether one Railway Company, can con- 
demn a part of the road bed of another company 
which by the express terms of its charter it is prohibited 
from conde:nning — improve the condemned land, and 
then claim as against the lien creditors of the company 
whose land it had these condemned—payment for the 
moneys expended, 

Under these cireumstances would it be just to require 
the appellant, at his own costs, (this debt being the 
only assets of the estate), to supply copies which are not 
necessary, for the full consideration of the questions invol- 
ved in the appeal? Ifthe Alexandria and Fredericks- 
berg Railway Company desires to have copies that are 
not necessary, should not it pay the costs 7 

As the pecuniary inability to supply copies of all the pa- 
pers in the record, may deprive the appellant of the bene- 
fit of having his case heard by this court, and as none of 
the other appellees object to the transeript filed, it is 
confidently submitted that, the cours will not endanger 
the appellants right of appeal, by requiring him to supply 


copies of papers, unless there be shown an absolute neces- 


sity for their production. 


HW.O. CLAUGHTON, 
Counsel for Appellant. 


Supreme Court .*. tlnited States, 


WiiuiaM H. Fowte, Jr., Administrator of } 
Wm. Il. Fow le, Appellant. 
vs, ‘No. 1078. 


ALEXANDER Hay, and others, Appellees. | 


ANSWER OF THE APPELLANT TO MOTION To DISMISS UNDER 
RULE 9TH, FILED BY THE ALEXANDRIA AND FRED- 
ERICKSBURG RAILWAY COMPANY. 

And now comes the said William H. Fowle jr., admin- 
istrator and says in opposition to the said motion, that a 
copy of the record has been filed in full compliance with 
the requirements of rule 9, which will appear from the 
following facts, to-wit: 

Ist. The appeal in this case raises no question of fact, 
and therefore, the mass of evidence taken to prove the 
facts reported by the examiner and not excepted to by 
any party, would not only have been unnecessary, but 
offensive to the court. 

2d. The whole case involved in this appeal, was raised 
by, and is confined to, exceptions to the examiner’s re- 
pois, upon the legal question of priority of liens. 

It is objected that there is no copy of the bill in the 
record, 

There is a copy of the amended bill. which is identical 
with the original bill with the exception of the new mat- 
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ter introduced in the amended bili. The amended bill 
is not an amendment, but is the original bill amended. 

It is objected that none of the answers to the cross- 
bill, save that of the appellant is in the record. 

The answers were all identical, with the exception of 
the matters peculiar to the case of the appellant and 
therefore contained in his answer. 

It is objected that the opinion of the Circuit Court.egg 
det in.writing, filed with the papers is not in the record. 
The 2d section of rule 8 does not require that it shall be 
made a part of the record. It is simply a direction to 
the clerk to “annex to and transmit witi. the record a copy of 
the opinion &c.” 

It is objected that none of the evidence to prove the 
amounts claimed by the parties respectively is contained 
in the record. 

The report of the examiner finds tr. amounts due to 
each claimant respectively and there was no exception 
to the report as to such finding, nor any appeal from the 

decree as totheso amounts. The only questions raised by 
the exceptions to the examiner’s report were questions 
of law, and what these questions are appears from the 
very terms of the appeal itself, and are as follows: 


1. Is the certificate of an acknowledgment of a deed 
of trust taken by an officer interested in the debt se. 
cured, but no party to the transaction, invalid and void 
so as to prevent the record of the deed from being notice 


2. Is it necessary to issue an execution upon a decree 
rendered in a pending suit, and which is still being pros- 
ecuted for the enforcement of said decree. in order to 
prevent the running of the statute of limitations against 
the decree. | 

3. Te not a deed of trust, though’ neither-acknow- 


t 


ledged nor recorded a lien as between the parties to said 
deed? 

4°. Is there any lien in favor of a Railway Company 
for betterments placed upon land, condemned for road 
purposes, which by the express terms of the charter of 
said.company it was prohibited from condemning for a 

road 7 

5. When a judgment obtained in one court is used as 
a cause of action in another court, and that action is 
prosecuted to final judgment, is not the latter judgment 
substituted for the former, and the lien of the former 
‘judgment destroyed ? 

The report of the examiner sustains all the facts un- 
questioned and admitted. and upon these facts reports 
his legal conclusions. These conclusions are excepted to 
The Circuit Court by its decree sustains some of the 
examiner’s rulings and overrules others. From said de- 
cree this appeal is taken, as specified in the appeal itself. 

‘opies of every paper in the record, necessary to en- 
lighten the court upon these legal issues are contained 
in the record tiled with the clerk of this court, and the 
Alexandria and Fredericksburg Railway Company isthe 
only one of the appellees who objects to its sufficiency, 
although the interests of the other appellees are much 
greater than that of the said Railway Company, and 
much the greater portion of the omitted record has ex- 
elusive reference to their interests. 


This is not a suggestion of diminution of the record 
specifying the papers omitted, which the Alexandria 
and Fredericksburg Railway Company deems wecessary 
for protection of its interests; but is a motion to dismiss 
upon the ground that no record at all has been filed. 

It is respectfully subimitteds that there is not the 


b. 


shadow of a ground for this motion, and that. it ought 


to be denied. 

The record has been filed in an honest and faithful 
compliance with the rule of the court and if the appel- 
lant has fallen into error in his desire to comply with the 
oft repeated injunctions of the court against unneces- 
sarilly incumbering its records, it would be at least just 
to allow the appelant an opportunity to. correct that 
mistake, instead of treating it as unpardonable and fatal 
as this motion urges the court to do. 

Besides this debt is the only assets of the estate of 
the appellant, and he has no funds with which to pay 
for copies which are not absolutely necessary. 

Respectfully submitted, 
WILLIAM H. FOWLE, Jr. Adm’r, 
by his Counsel, 


H.O., CLAUGHTON, 


TRANSCRIPT OF RECORD. 
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No. 1239. 


THE BALTIMORE AND OHLO RATLROAD COMPANY, 
PLAINTIFF IND ERROR AND APPELLANT, 


JOSEPH S. MILLER, AUDITOR OF THE STATE OF WEST 
VIRGINIA, THE COUNTY COURT OF WOOD COUNTY, 
THE BOARD OF EDUCATION OF THE DISTRICT OF 
PARKERSBURG, AND THE CITy OF PARKERSBURG. 


\ ERROR TO AND APPEAL FROM THE CIRCUILT COURT OF THE 
UNITED STATES FOR THE DISTRICT OF WEST VIRGINIA 


FILED OCTOBER 22, 1586, 
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SUPREME COURT OF THE UNITED STATES. 
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- JOSEPH 8. MILLER, AUDITOR OF THE STATE OF WEST 
7 VIRGINIA, THE COUNTY COURT OF WOOD COUNTY, 
THE BOARD OF EDUCATION OF THE DISTRICT OF 
a} PARKERSBURG, AND THE CITY OF PARKERSBURG. 


IN ERROR TO AND APPEAL FROM THE CIRCUIT COURT OF THE 
va UNITED STATES FOR THE DISTRICT OF WEST VIRGINIA. 
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B. & O. R. R. CO. VS. JOSEPH S. MILLER, AUDITOR, &¢., ET AL. 1 


I At a circuit court of the United States for the district of 

West Virginia continued and held at Parkersburg, in said 
district, on the 18th day of January, 1884, the following order was 
made and entered of record, to wit: 7 


Upon a Petition. 


Tue BALTIMORE AND Onto RAILROAD CoMPANY 
is, ' 


Toe Boarp or Pusitic Works and Others 


This day came the plaintiff, The Baltimore and Ohio Railroad 
Company, by Messrs. Boggess and Hutchinson, its attorneys, and 
presented an authenticated transcript of the record in the above- 
entitled cause from the circuit court of Wood county, and moved 
the court to docket the same in this court for further proceedings to 
be had therein, which is accordingly now done. 

The record referred to in the foregoing order is in words and fig- 
ures following, to wit: 


Re cord. 


Pleas before the circuit court of Wood county, at the court-louse 
thereof, on January 9th, 1854. 


The Baltimore and Ohio Railroad Company. 


Upon a petition for appeal from the action of The Board of Public 
Works of this State in assessing certain property against said rail- 
road company, in the county of Wood, in the petition mentioned. 
This day came the said The Baltimore and Ohio Railroad Co m- 

pany, by its counsel, and presented its said petition, which is ordered 

to be filed. And thereupon a rule is awarded against the 

2 auditor of this State, The County Court of the County of 

Wood, The Board of Education of the District of Parkers- 
burg, and The City of Parkersburg, returnable here on the 20th day 
of December, 1885, to show cause why the prayer of said petition 
should not be granted. 


To the honorable circuit court of Wood county, West Virginia: 

Your petitioner, The Baltimore and Ohio Railroad Company, re- 
spectfully represents that it is aggrieved by an order of The Board 
of Public Works of the State of West Virginia, and which came to 
the knowledge of your petitioner on the sixth day of November, 
1883, whereby the said Board of Public Works assessed and fixed 
the value of the property of your petitioner within the county of 
Wood, in the State of West Virginia, for taxation for the vear 1883, 
at the sum of three hundred and _ fifteen thousand dollars, and 
from said assessment and valuation so ordered by said Board of 
Public Works your said petitioner prays and appeals to your honor- 
able court, and that the said order of valuation and assessment be 
reversed and annulled. And it will ever pray, Xe. 

THE BALTIMORE AND OHIO 
RAILROAD COMPANY, 


1—1259 By Counsel. 


Z THE BALTIMORE & OHIO RAILROAD COMPANY Ys. 


And now, at this day, to wit, at a circuit court continued and held 
for Wood county, at the court-house thereof, on January 9th, 1884. 


THe BALTIMORE AND Onto RAILROAD COMPANY 
i's. 
Josery 8S. Mitter, Auditor; THe Counry Court or THE CoUuNTY 
of Wood, The Board of Edueation of Parkersburg District, and 
The City of Parkersburg, 


Upon appeal by The Baltimore & Ohio Railroad Company from 
the decision of The Board of Public Works of the State of West 
Virginia, assessing and fixing the value of its property in the 
county of Wood. 


This day came the parties, by their attorneys, and thereupon 
the said defendants moved the court to dismiss the said appeal 
and petition of the said Baltimore and Ohio Railroad Company on 
the grounds: 

First. That the summoning sued out herein to answer the said 
petition, contained only the designation of the auditor of the State 
of West Virginia, with the names of the other defendants above set 
forth, and did not contain the individual name of said Joseph 8. 
Miller as such auditor, and exhibited to the court the said original 
summons, with the return of the sheriff of Ohio county thereon, 
which summons and return are in the words and figures tollowing: 


The State of West Virginia,” &c., to the sheriff of: Ohio county, 

Greeting : 

We command you that you summon The Auditor of the State of 
West Virginia, The County Court of the County of Wood, The Board 
of Education of Parkersburg District,and The City of Parkersburg 
to appear before the judge of our circuit court, at the court-house of 
Wood county, on the 20th day of December, 1883, to show cause, if 
any they can, why the prayer of a petition filed by the Baltimore & 
Ohio Railroad Co. against them should not be granted, and have 
then — there this writ. 

Witness 0. M. Clemens, clerk of our said cireuit court, at the 
court-house of said county, the Sth day of Dee., 1883, and in the 21st 
vear of the State. 


M. CLEMENS, Clerk. 


Served the within summons by delivering a copy thereof to Jose ph 
S. Miller, auditor of the State of West Vi Irginia, at his ottice in Ohio 
county, West Virginia, this thirteenth day of December, 1883. 

C. P. BROWN, S. O. C. 


And second. That the said petition does not show that said appeal 
Was taken within thirty days after the said decision of the 

4 Board of Public Works therein mentioned came to the know]- 
edge of the president, vice-president, secretary, or principal 
accounting officer, or the attorney of said Baltimore and Ohio Rail- 
road Company, transacting business for it in the county of Ohio, 
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wherein the seat of government is. Thereupon the said Baltimore and 
Ohio Railroad Company filed its petition praying for the removal 
of the said cause into the cireuit court of the United Statates for the 
district of West Virginia, and accompanied the same with a bond 
and surety in the penalty of five hundred dollars for the filing in 
said circuit court of the United States for the district aforesaid, on 
the first day of its next session, a copy of the record in said suit, and 
to pay all costs that may be awarded by the said circuit court of the 
United States if said court shall hold that said suit was improperly 
removed thereto; and thereupon Joseph S. Miller, auditor; The 
County Court of Wood County, The City of Parkersburg, and The Board 
of Education of Parkersburg District filed their plea and answer to 
said petition, denying that said Baltimore and Ohio Railroad Com- 
pany was a citizen of the State of Maryland, as stated in said petition, 
but is and was at the time aforesaid a citizen and corporation of the 
State of West Virginia. ‘Thereupon, on consideration thereof, the 
court is of opinion that the said Baltimore and Ohio Railroad Com- 
pany is a domestic corporation in West Virginia, and as such 
liable to be sued here, and when sued in this State by a citizen 
thereof, in a State court, such suit cannot be removed into the Fed- 
eral court, assuch court has no jurisdiction in such cause, and for the 
reason aforesaid the said motion for removal is overruled, although 
in a proper cause for such removal the bond and surety filed with 
said petition is in the judgment of the court good and sufficient. 


oe 


) Petition. 
In the Circuit Court of Wood County, West Virginia. 


The BALTIMORE AND Onto RAILROAD Company 
is, 
JoseErH S. Miniter, Auditor; Thr Country or Woop, Ciry or 
PARKERSBURG, and Disrricr oF PARKERSBURG. 


To the honorable circuit court of Wood county, West Virginia: 
Your petitioner, The Baltimore and Ohio Railroad Company, a 
corporation created by the laws of the State of Maryland, respect- 
fully represents that as such corporation it was at the time of the 
institution of the suit hereinafter named and now is a citizen of the 
State of Maryland. It further represents that its property in the 
county of Wood, in said State of West Virginia, was, for the vear 
1883, appraised and valued for assessment with taxes for the said year 
by the Board of Public Works of West Virginia at the sum of three 
hundred and fifteen thousand dollars, and the said board made return 
of their said valuation to Joseph S. Miller, the auditor of said last- 
named State, to be assessed by him as auditor as aforesaid with 
taxes for the year aforesaid, for the benefit of the State of West 
Virginia, the said county of Wood, the city of Parkersburg, and 
the school district of Parkersburg, in said county, and from which 
said valuation and assessment your petitioner, in accordance with 
the provisions of the statute of said State of West Virginia, appealed 
to the said circuit court of Wood county, and the: said appeal is now 
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pending therein asa suit of a civil nature between vour petitioner and 
the said Joseph 8. Miller, auditor as aforesaid, and for the use afore- 
said; that the matter in dispute therein exceeds the value, ex- 
6 clusive of costs, the sum or value of five hundred dollars; that 
the controversy in said suit is between citizens of different 
States; that at [the] time said suit was commenced the said Joseph 
S. Miller was and still is a citizen of the State of West Virginia, 
and the said County of Wood and City of Parkersburg and Dis- 
trict of Parkersburg were, and still are, municipal corporations 
created by said State of West Virginia, and as such citizens thereof— 
Your petitioner has made and herewith filed an undertaking with 
good and sufficient surety for entering in the circuit court of the 
United States for the district of West Virginia, on the first day of 
the next session thereof, a copy of the record of this said suit, and 
for paying all costs that may be awarded by the said last-named 
circuit court if the said court shall hold that the said suit shall 
have been wrongfully or improperly removed thereto, and prays 
this honorable court to accept said undertaking, and make an order 
in said suit to proceed no further therein, and to make the order of 
removal required by law, and to cause the record in said suit to be 
removed into said circuit court of the United States in and for the 

district of West Virginia; and your petitioner will ever pray, Ke. 

[SEAL. | C. BOGGESS, 
Counsel for the B. & O. R. Company, Petitioner. 
Attest: W.H. IJAMS, Tres. & See’ty. 


Bond. 


Know all men by these presents that we, The Baltimore and Ohio 
Railroad Company, as principal, and John Adair, as surety, are held 
and firmly bound unto Joseph 8. Miller, auditor; The County Court 
of the County of Wood, The City of Parkersburg, and the Board 
of Education of Parkersburg District in the penal sum of five hun- 

dred dollars; to the payment whereof, well and truly to be 
7 made unto the said Joseph 8. Miller, auditor; County Court 

of the County of Wood, City of Parkersburg, and Board of 
Education of Parkersburg District, their successors, representatives, 
and assigns, we bind ourselves, our heirs, representatives, successors, 
and assigns, jointly and severally, firmly by these presents. 

Whereas the Baltimore and Ohio Railroad Company has filed its 
petition in the circuit court of Wood county, in the State of West 
Virginia, asking for the removal to the circuit court of the United 
States in and for the district of West Virginia of a certain cause 
wherein the said railroad company is plaintiff, and the said Joseph 
S. Miller, auditor ; County Court of the County of Wood, City of 
Parkersburg, and Board of Education of Parkersburg District, are 
defendants: 

Now, the condition of the above obligation is such that if the 
said Baltimore and Ohio Railroad Company shall enter in the said 
circuit court of the United States for the district aforesaid, on the 
first day of its next session, a copy of the record in said suit, and 
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shall well and truly pay all costs that may be awarded by said cir- 
cuit court of the United States if said court shall hold that said suit 
was improperly removed thereto, then this obligation to be void ; 
otherwise to remain in full force and effect. 

Witness the corporate name of the said Baltimore and Ohio 
Railroad Company, by William HL. Ijams, its treasurer, and its 
corporate seal hereto affixed, and the name and seal of the surety 
above named on the 5th day of January, A. D. 1554. 

THE BALTIMORE AND OHIO 
RAILROAD COMPANY, 
By W. H. JAMS, Treasurer. 
[SEAL. | JOHN ADAIK. 
Attest: W. H. IJAMS, Treas. & Secretary. 


5 ” Answe i of Det ndants lo Petition for iM. moval.” 
In the Circuit Court of Wood County, State of ‘Vest Virginia. 


THe BALTIMORE AND Onto RATLROoAD COMPANY 
vs, 

Joseru S. Miniter, Auditor; THe Counry Courr or tur County 
of Wood, The Board of Kdueation of Parkersburg District, and 
The City of Parkersburg. 

The answer of the said defendants, Joseph S. Miller, auditor; The 
County Court of the County of Wood, The Board of Edueation of 
Parkersburg District, and The City of Parkersburg, to the petition 
of the said The Baltimore and Ohio Railroad Company filed in the 
above-entitled suit on this day, praying that this honorable court 
proceed no further tn said suit, and make an order of removal to the 
circuit court of the United States tor the district of West Virginia, 
and to cause the record in said suit to be removed into said circuit 
court of the United States for said district, and setting forth as 
ground for said removal that the said The Baltimore and Ohio 
Railroad Company is a citizen of the State of Maryland, and was 
such at the Institution of said suit, and that the said defendants 
were when the said suit was instituted, and still are, citizens of the 
State of West Virginia, and that the controversy In said suit Is be- 
iween citizens of different States. 

These defendants, in answer to said petition, say that said The 
Baltimore and Ohio Railroad Company is a corporation and citizen 
of the State of West Virginia, and was such at the time of the insti- 
tution of this suit, and is not a citizen of the State of Maryland, and 

was not such at the time of the institution of this suit, and 

) that the said defendants are citizens of said State of West 

Virginia, and the controversy in said suit is not between 
citizens of different States, but 1s wholly between citizens of said 

State of West Virginia: and said defendants here refer the court to the 

act of the General Assembly of said State of Maryland and the 

several acts of the General Assembly of Virginia in regard to the 
incorporation and construction of said The Baltimore and Ohio 
railroad, and make the same part of this answer. 
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These defendants therefore deny the right of the said ‘The Balti- 
more and Ohio Railroad Company to remove said cause into the 
circuit court of the United States for the district of West Virginia, 
for the said ground mentioned in its said petition or for any other 
ground whatsover, and they therefore pray that the said petition be 
dismissed and the said suit be retained in this court for final hear- 
ing and trial herein; and these defendants will ever pray, Xe. 

JOSEPH 8S. MILLER, Auditor, 
THE COUNTY COURT OF THE 
COUNTY OF WOOD, 

THE BOARD OF EDUCATION OF 
PARKERSBURG DISTRICT, 
THE CITY OF PARKERSBURG, 

By A. 1. BOREMAN, Counsel. 


STATE OF West VIRGINIA, |»... 
, lo wit: 
Wood County, | 

[, O. M. Clemens, clerk of the circuit court of Wood county, certify 
that the foregoing is a true and complete trauscript of the record 
and proceedings lately pending in said circuit court, wherein The 
Baltimore and Ohio Railroad Company were petitioner and The 
Board of Public Works, Joseph S. Miller, and others, defendants, as 
fully as they exist on the record of my office. 


10 Given under my hand and seal of said court this 17th 
day of January, 1884. 
[SEAL. | O. M. CLEMENS, CPt. 


lee for record, $2.60. 


Teste: O. M. CLEMENS. Crk. 


And on another day, to wit, on the 20th day of January, 1886, the 
following order was made and entered of record, to wit: 


Tue Boarp or Pupntic Works 
is, 
Tue BALTIMORE & Onto Raitroap Co. 
rom the circuit court of Wood county. 


This day came the plaintiff, by A. L. Boreman, Esquire, its attor- 
ney, and moved the court to remand this cause to the circuit court 
of Wood county, from whence it was removed into this court. 

And on another dav, to wit, on the 30th dav of March, 1886, the 
following order was made and entered of record, to wit: 


~I 
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THe Bartrmore & Onto RAILROAD ComMPANy 
vs. ‘ 
JoserH S. Miiier, Auditor of the State of West Virginia; THE 
(‘ounty Court of Wood County, The Board of Education of the 
District of Parkersburg, in the County of Wood, and The City of 
Parkersburg. 


Upon an appeal from the order of the Board of Public Works of 
the State of West Virginia assessing and fixing the value of 
the property of the Baltimore and Ohio Railroad Company within 
the county of Wood for the year 1885 at the sum of $315,000.00. 


This day came the parties, by their counsel, and thereupon the de- 
fendants, reserving and saying the right to insist on their motion hereto- 
fore made to remand this cause to the circuit court of Wood county, 

and all benefit thereof, the parties agree [to] the facts in this 
1] cause, Which agreement is reduced to writing and ts signed by 

the parties respectively, by their counsel ; and, on their mo- 
tion, it is ordered that said agreement be now here filed and madea 
part of the record herein, which is accordingly done. (i ide agree 
ment at end of this record.) And it 1s further ordered that this 
cause be continued for hearing until the next term, and that the re- 
spective counsel file with the clerk printed briefs of their points and 
arguments herein on er before the next term. 

And on another day, to wit, on the 23rd day of June, 1886, the 
following order was made and entered of record, to wit: 


THe BALTIMORE AND Onto RAILROAD Company 
Ss, 
JoserH 8S. Mitver, Auditor of the State of West Virginia, The 
County Court of Wood County, The Board of Education of the 
District of Parkersburg, and The City of Parkersburg. 


eee 


‘pon an appeal to the cireuit court of Wood county from an order 
of the Board of Public Works of the State of West Virginia assess- 
ing and fixing the value of the property of the Baltimore and Ohio 
Railroad Company within the county of Wood for taxation for the 
vear 1883 at the sum of $515,000.00, removed into this court from 
the said circuit court of Wood county. 


On this 23rd day of June, 1886, came the Baltimore and Ohio 
Railroad Company, by C. Boggess and John A. Hutchinson, its 
unsel, and the said Joseph S. Miller, auditor of the State of West 
Virginia, The County Court of Wood County, The Board of Eduea- 
tion of the District of Parkersburg, in the County of Wood, and 
The City of Parkersburg, above named as defendants in this proceed- 
ing, by A. I. Boreman and Caldwell and Caldwell, their counsel ; 

12 and it appearing that a motion made by the said Joseph 8. 
Miller, auditor, and others, so named as defendants herein, on 

the 20th day of January, 1886, to remand this proceeding to the said 
circuit court of Wood county, State of West Virginia, was errone- 
ously entered as made by the Board of Public Works in a proceeding 
styled The Board of Public Works against The Baltimore and Ohio 
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Railroad Company, it is now, on motion of said Joseph S. Miller, 
auditor, &ec., and others, above-named defendants, ordered that the 
motion so made by them on said 20th day of January, 1886, be en- 
tered now for then according to the fact, and so as to show that 
the motion was then made by them to remand this proceeding to 
the said circuit court of Wood county. 

And now, on this 25rd day of June, 1886, the said motion to re- 
mand this proceeding to the said circuit court of Wood county, 
State of West Virginia, being argued and considered, the court doth 
sustain said motion. And it is ordered that this proceeding be re- 
manded to the said circuit court of Wood county accordingly, and 
that the said Joseph S. Miller, auditor, &e., and others, defendants 
above named, recover of the said Baltimore and Ohio Railroad Com- 
pany their costs in this behalf expended. 

The said Baltimore and Ohio Railroad Company, by its attorneys, 
considering itself aggrieved by this order remanding this proceed- 
ing as aforesaid, prays that it may be allowed a writ of error to and 
supersedeas of said order, and also that it may be allowed an ap- 
peal from said order, which writ of error and supersedeas and 
which appeal are both allowed to. said company accordingly ; 
but this order allowing such writ of error and supersedeas and ap- 
peal is not to take effect until said company, or some one for it, ex- 
ecute a bond in the penalty of $500 conditioned according to law, 
to be approved by one of the judges of this court and filed accord- 
ing to law. 


13 And on another day, to wit, on the 25th day of June, 1886’ 

a bond, in words and figures following, was filed in the 
clerk’s office of the cireuit court of the United States for the district 
of West Virginia 

Know all men by these presents that we, The Baltimore and Ohio 
Railroad Company and John Adair and C. H. Shattuck, as sure- 
ties, are held ana firmly bound unto Joseph S. Miller, auditor of the 
State of West Virginia, The County Court of Wood County, The 
Board of Education of the District of Parkersburg, and The City of 
Parkersburg, in the ful! and just sum of five hundred dollars, to 
be paid to the said Joseph ». Miller, auditor of the State of West 
Virginia ; the County Court of Wood County, The Board of Education 
of the District of Parkersburg, and The City of Parkersburg, their 
certain attorneys, executors, administrators, or assigns; to which 
payment, well and truly to be made we bind ourselves, our heirs, 
executors, and administrators, Jointly and severally, by these pres- 
ents. 

Sealed with ourseals and dated this 25th day of June, in the year 
of our Lord one thousand eight hundred and eighty-six. ; 

W hereas lately at a circuit court of the United States for the dis- 
trict of West Virginia, in a suit depending in said court between The 
Baltimore and Ohio Railroad Company, complainant, and Joseph 
S. Miller, auditor of the State of West Virginia, The County Court of 
Wood County, The Board of Education of the District of Parkers- 
burg, and The City of Parkersburg, defendants, a decree and judg- 
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ment was rendered against the said complainant, and the said com- 
plainant having prosecuted a writ of error and an appeal from 
14 said final decree and judgment to the Supreme Court of the 
United States, having obtained an appeal and writ of error, 


\and filed a copy thereof in the clerk’s office of the said court to re- 


verse the decree and judgment in the aforesaid suit, and a citation, 
directed to the said Joseph S. Miller, auditor of the State of West 
Virginia, The County Court of Wood County, The Board of Educa- 
tion of Parkersburg District, and The ¢ ‘ity of Parkersburg, citing and 
admonishing them to be and appear at a Supreme Court of the 
United States to be holden at Washington the second Monday of 
October next: 

Now, the condition of the above obligation is such that if the said 
The Baltimore and Ohio Railroad Company shall prosecute its ap- 
peal and writ of error to effect and answer all damages and costs if 
they fail to make their plea good, then the above obligation to be 
void ; else to remain in full foree and virtue. 

Aug. 16th, 1886. 

BALTIMORE AND OHTLO R. R. CO. 


JOHN ADAIR, Ag't. | SEAL. 
JOHN ADAIR. SEAL. 
C. H. SHATTUCK. SEAL. | 

Sealed and delivered in presence of— 

Approved by— 

J. J. JACKSON, 
U/, S. list. Judge. 
15 And on the same day the following writ of error was filed 


in the clerk’s ottice of the circuit court ot the United States 
for the district of West Virginia: 


UNITED STATES OF AMERICA, 88: 


The President of the United States to the honorable the judge 
of the circuit court of the United States for the district of West Vir- 
ginia, Greeting : 

Because in the record and proceedings as also in the rendition of 
the judgment of a plea which is in the said circuit court before you, 
or some of you, between The Baltimore and Ohio Railroad Company, 
complainant, and Joseph S. Miller, auditor of the State of West Vir- 
ginia, The County Court of Wood County, The Board of Education 
of Parkersburg District,in the County of Wood, and The City of Par- 
kersburg, defendants, a manifest error hath happened, to the great 
damage of the said complainant, as by its complaint appears, we, 
being willing that error, if any’ hath been, should be duly cor- 
rected and full and speedy justice done to the parties aforesaid in 
this behalf, do command you, if judgment be therein given, that 
then, under your seal, distinetly and openly, you send the record 
und proceedings aforesaid, with all things concerning the same, to 


) mo | P39) 


at 
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the Supreme Court of the United States, together with this writ, so 


that you have the same at Washington on the second Monday of 


October next, in the said Supreme Court to be then and there held, 
that, the record and proceedings aforesaid being inspected, the said 
Supreme Court may cause further to be done therein to correct 
that error what of right and according to the laws and customs 

of the United States should be done. 
1G Witness the Honorable Morrison R. Waite, Chief Justice of 

the said Supreme Court, the 23rd day of June, in the vear 
of our Lord one thousand eight hundred and eighty-six. 

L. B. DELLICKER, 
(‘lerk of the Circuit Court of the United States 
for thie District at West Virginia. 
Allowed by— 
MORRISON R. WATTE, 
Chief Justice of the U.N. 


17 In the Cireuit Court of the L'nited States for the District of 


West Virginia. 


THe BAvriMoreE & Onto RAILROAD COMPANY 
Us, 

JOSEPH S&S. Mituer, Auditor of the State of West Virginia; The 
County Court of Wood County, The Board of Education of the 
District of Parkersburg, in the County of Wood, and The City of 
Parkersburg. 


Removed from the cireuit court of Wood county, State of West Vir- 
ginia, upon appeal from the decision of the Board of Public 
Works assess] ge and fixing the value of the property of the said 
Baltimore & Ohio Railroad Company in said Wood county, for 
the vear 1885, at the sum of $315,000, 


It is agreed between the parties that the following ——_ 
letter of John W. Davis, assistant to the first vice-president of the 
Baltimore & Ohio Railroad Company, and is in his handwriting, 
and that the same may be read in evidence in this case, which letter 
bears date on the 20th day of April, 1883, and is in the words and 
figures following: 


BALTIMORE & Onto RAILROAD Co., 
Orrick OF THE ASSISTANT TO THE Ist? Vice-PRESIDENT, 
BALTIMORE, Apri/ 20, 1883. 
John W. Davis, assistant. 
Joseph S. Miller, lisq., auditor of State, Wheeling, W. Va. 
Dear Sir: Yours of 17th inst., relating to the bridges across the 
Ohio river at Benwood and Parkersburg, has just been re- 
18 ceived. At the time of its receipt I was preparing an answer 
to the Inquiries made by Gov. Jackson on the same subject 
at the last meeting of the Board of Public Works of your State, but, 
is your communication Covers the same ground, | coltent myself 


\W 


_- s 7 —— | o~-- 


of 
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with answering you, and trust that Gov. Jackson, as presiding officer 
of the board, will see my reply. 

| answer your questions as follows : 

First. The bridge across the Ohio river at Benwood was built 
and is owned by the Baltimore & Ohio R. R. Company, and is part 
of its railroad. 

Second. As you are aware, the Parkersburg branch railroad is 
operated by the Baltimore and Ohio R. R.Co., and the bridge across 
the river at Parkersburg was built and is owned by the Baltimore 
& Ohio Railroad Company, and is part of its railroad, operated in 
connection with the Parkersburg branch. 

Third. There is no separate toll or fare charged for passengers 
and cars which pass over these railroad bridges, and I beg to give 
vou the exact mode in which these bridges are used. 


A ton of freight is sent from Cinetnnati to Baltimore, and, of 
course, the car which contains it passes over the bridge at Parkers- 
burg. There is no additional charge made to the shipper for trans- 
portation over this bridge, and, as far as the shipper of freight is 
concerned, it Is precisely the same as any other mile of railroad be- 
tween Cincinnati and Baltimore, oe the sare is precisely true of 


a shipment of freight to St. Louis, or any other point west of Par- 
kersburg bridge. 
\!) The charge that is made to the shipper is made without 


any reference whatever to the Parkersburg bridge, and is 
niade precisely the same as if that bridge was nothing more than 
an ordinary mile of the company’s railroad. The companies in pro- 
rating the gross charge for the shipment from Cincinnati or other 
points west of the bridge allow what is called an “arbitrary” to the 
Baltimore & Ohio R. R. Co. to be deducted from the ag charge. 
After such deduction the balanee is prorated : according to the mile- 
ave. ‘This is done because of the great cost of the bridge us compared 
with an ordin: ary mile of re ailroad, and, as between the companies, it 
is not thought to be fair to prorate precisely on the mileage basis 
without allowing to the Baltimore & Ohio R. R. Co. an “ arbitrary ’ 
to compensate to a certain extent for the very largely increased cost 
of the bridge over ah ordinary mile of road, the bridge being il 
little over a mile in length. 

The making of this arbitrary charge may be said to be analogous 
to the custom wimMone railroad com panies that where one COTnpany 
has costly terminal facilities a certain arbitrary sum is allowed to 
that company, to be deducted out of the gross freight rate before the 
prorating is done upon the mileage basis. 

No separate toll or fare is charged for the use of these bridges, 
ana shippers and passcehnoers alike, as | have before stated, pay rates 
of fare entirel\ unatfected by the bridges In question, the fact simply 
being that as between the companies themselves they deem it a fair 

and just and reasonable arrangement that the Baltimore & 
An Ohio R. R. Co. deduct from the gross amount received by two 
or more companies engaged In transporting freiglit a specific: 
arbitrary sum before prorating the gross charge on the basis of 
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mileage. The same rule applies to both passenger and freight 
trafic. 

This is an exact and accurate statement of tlie mode in which the 
bridges are used. I think from this you will see, first, that the 
bridges are not the property of separate and distinct corporations, 
but are the property of the Baltimore & Ohio R. R. Corapany and 
owned by it, and, secondly, that no separate additional fare or toll 
is charged to the passengers or transporters of freight using these 
bridges, and in no sense can it be said they come within the pro- 
visions of section 63, chapter 12, of the Acts of 1881, relating to toll 
bridges and ferries. , 

I am, very resp’y yours, 


JOHN W. DAVIS, A. to V. P. 


And that the following is also an official letter of said Jolin W. 
Davis, as such assistant, to said vice-president, bearing date the 
23rd day of May, 1883, and is in his handwriting, and that the same 
may be read in evidence in this cause, in the words and figures fol- 
lowing: 


21 Letter of John W. Davis of May 23, 1883. 
May 28, 18853. 
Hon. Joseph 8. Miller, auditor of the State of West Virginia, Wheel- 
ing. 

Sir: In response to ours of the 16th containing copy of the order 
made by the Board of Public Works requesting this company to fur- 
nish certain information in regard to the bridges at Parkersburg and 
Benwood I enclose the following answers to your several interroga - 
tories, which I hope will prove satisfactory : 

Answer to question one: 

[ wish to reiterate again that the company makes no separate 
charge upon freight or passengers for crossing over either bridge at 
Parkersburg or Benwood, but in the division of gross through, rate, 
as explained in my previous letter, between the companies over which 
the freight or passengers may have been transported, there is al- 
lowed to the Baltimore and Ohio Railroad Company, before pro- 
rating, 25 cents per hundred pounds for freight. This, you will 
observe, is simply the agreed method of dividing a through rate 

from any point west of Belpre or of Bellaire, as arranged be- 
22 tween the several companies over which the freight or pas- 
sengers are transported. 

‘There is no separate toll or fare charge for passing over the bridge 
of either freight or passenger. 

Answer to question 2: 

The aggregate amount thus deducted from the gross through rate 
or fares charged for transporting freight and property, before pro- 
rating, between the several companies on the line, including the 
bridge from Parkersburg to Belpre, was $214,893, and on the line 
including the bridge from Benwood to Bellaire, $411,197.49, for the 
year ending December 51, 1882. 
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Answer to question 3: 

The company does not make a special charge for every passenger 
crossing said bridge. Upon the contrary, no special charge is made 
for the passenger at all. 

Answer to question 4: 

The company dues not make a special charge for each car passing 
over the bridges. 

Answer to question 5: 

The company does not charge $5 or any other sum for each car 
crossing the bridge, nor does it charge 25 cents or any other sum 
for a passenger crossing the bridge, but, as explained before, by ar- 
rangement between the companies the sum of 25 cents -s deducted 

before the several companies prorate the amount due between 
23 them, the several companies over whose lines the freight and 
passengers have been transported. 

Answer to question 6: 

The arbitrary, so called, is not a duty or charge paid in leu of 
tolls. The company has no authority to charge 25 cents for a pas- 
senger in crossing the bridge, and has no authority to charge $9, or 
any other sum, per car, nor has it any authority to charge three 
cents per hundred pounds for transporting freight over the bridge. 
Such charges, upon the theory that they were for tolls, would be 
beyond the limits of the company’s charter, as I understand it, In 
that respect, and the arbitrary, so called, is not a charge paid as 
tolls nor paid in lieu of tolls, and has no relation whatever to tolls. 

It is, as I stated in my previous letter, analogous to an arrangement 
which R. R. companies constituting a through line make. When 
they find that one road has an exceedingly expensive piece of prop- 
erty, such as a terminal, they agree with each other to allow to that 
road the privilege of deducting some arbitrary sum before prorating 
the gross through rate for freight or passenger traffic passing over 
the joint lines. 

Sometimes this arbitrary is fixed by allowing to one of the joint 
companies a constructive mileage considerably in excess of the 
actual mileage of the road. 

For example, the Philadelphia, Wilmington and baltimore — 
forms, say, part of the through line from St. Louis to Philadelphia. 

Because of the expensive character of certain portions of that 
24 road, and because of certain costly terminals, an arbitrary 

sum is allowed to the owner of the road—that is, the Phila- 
delphia, Wilmington and Baltimore Railroad Company—before the 
several companies owning the separate portions of this line from 
St. Louis to Philadelphia prorate the gross through rate for pas- 
sengers or freight from St. Louis to that city. You are aware that 
the basis for the division of charges for through transportation be- 
tween R. R. companies owning separate portions of a through line 
is the pro rata system of almost universal use now on both eastern 
and western roads, and which is, perhaps, as fair as any other that 
can be devised. It proceeds upon the proportionate length of haul 
upon each road, giving to the one or other an arbitrary Increase or 
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diminution of length, or an arbitrary charge where special cireuim- 
stances require It. 

lor example: Owing to the fact that a certain portion of the Ma- 
rietta and Cincinnati road—that entering the city of Cincinnati— 
Is an exceedingly costly piece of road, and for other reasons like this 
the Baltimore and Ohio R.R. Co. allow to the Marietta Company an 
arbitrary or constructive mileage on which to divide the through 
rate for freight or passengers. 

lor example: The actual length of the Marietta road is 194 miles, 
but in dividing the gross freight from Cincinnati to Baltimore the 
Baltimore and Ohio Company allow an arbitrary mileage to the Ma- 
rietta Company and give them 205 miles, thus increasing the dis- 
tance for the Marietta road 11 miles, so that vou will observe that 

on each passenger and on each ton of freight that is carried 
20) over the Marietta road there is an arbitrary sum allowed to 

that company in excess of what its actual mileage would en- 
title it to, equal to about 5", of the entire charge between Cincinnati 
and Parkersburg. : 

At the present rates for through freight between Cincinnati and 
Baltimore this allowance of constructive mileage to the Marietta 
Company is simply allowance of an “arbitrary” of about twenty 
cents per ton on each ton of freight passing over the Marietta R. R. 

But this “arbitrary ” In no way affects the charge to the shipper, 
but is simply an arrangement for division between the companies, 
and is made because there are special circumstances of costs, &e., of 
the Marietta road which make itt equitable to give it a little more 
than the pro rata ot the through rate based Upol the acti | mileage. 

The same rule is now applied to the B. & O. R. R. because of the 
eostly character of the bridge. It is thought only fair because of 
these special circumstances a little more than the pro rate according 
to mileage be allowed to to the B. & O. R. R. Co. This arbitrary is 
in no sense a “toll” or “specifie part,” but on the contrary is simply 
an increase of the B. & O. R. R. Co.'s proportion of the through 
rate, and must be so treated. 

There is no authority for the Bb. & O. R. R. Co. to charge a “sepa- 
rate toll or fare” for the use of the bridge. It is not claimed by the 
company that is has any right to charge one cent more per mile for 
transportation over the bridge than for transportation over any other 

mile of its road, and a simple examination of its charter will 
26 show that it is not authorized to charge twenty-five cents per 

mile for a passenger nor sixty cents for the Carriage of a ton 
of freight one mile, which is about the length of the bridges. It 
must, therefore, be perfectly clear that no “ separate toll or fare” is 
charged upon the bridges; that there is no power or authority to 
charge such “separate toll or fare,” and no power to charge more 
per mile for transportation of persons or property over the bridges 
than for such transportation overany other portion of the colnpany's 
lines of equal length; and there is no attempt to charge any more 
on passengers or freight carried over the bridges than is charged on 
any other mile of track belonging to the company. 

The whole arrangement, | repeat, is simply an arrangement be- 
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tween the through lines that the B. and O. R. R. Co. shall have an 
increased allowance above a pro rata of the through charge, because 
of the expensive character of a part of its lines, and it could just as 
well take the form of an arbitrary increase of length above the ac- 
tual mileage, as in the case of the Marietta road, or of a larger pro- 
portion of the through charge than would be given by actual mile- 
age, as is the case with some other roads, or any other form which 
the companies owning the through lines might deem a fair and 
equitable way of dividing the gross charges. 

In order to show you the precise nature of this arbitrary allow- 
ance to the B. and O. R. R. Co., | beg to call your attention to what 
the ease would be if there was no such allowance and the gross 

through rate for freight or passengers were prorated. 
7 Suppose a shipment be made from East St. Louis to Balti- 
more, allowing the Marietta road its arbitrary or constructive 
mileage, as before explained, the pro rata divisions of the gross rate, 
according to the mileage of the respective roads, would be as follows : 

To the Ohio and Mississippi R. R., 36.6%. 

To the M. and C., 22.1 4 

To the B. and O., 41.5 &. 

These would be the percentages of this through rate allowed to 
the respective roads. You will therefore cbhserve that of the three 
cents per hundred pounds deducted as an arbitrary, as above ex- 
plained, the B. and O. R. R. Co. would still receive 41.5 % of that 
amount, even if no “arbitrary ” were allowed, so that the real ex- 
cess it received on such shipment of freight, because of the costly 
character of a part of its road, is 58.7, or three cents per 100 Ibs. 

Take another instance: Suppose a shipment of corn from Indian- 
apolis to Baltimore and the gross rate Is prorated without making any 
allowance to the B. and O. on account of the bridges. ‘The percent- 
ages would be as follows: 

To the C., L, St. L. and C. (Big Four road), 16.5 %. 

To the M. and C. R. R., 29.1 &. 

To the B. and ©. R. R., 59.6 &. 


In this instance you observe that the B. and O. would have re- 

eeived of the “ arbitrary ” of three cents per 100 Ibs. 54.6 per cent., 

had no “arbitrary” been allowed to the B. and O. for the 

28 reasons already explained, and that the real excess over a 

prorate allowed on such a shipment is not three cents per 

100 Ibs., but only 55.4 of that amount, because 56.4 would have 
been received if no “arbitrary ” had been allowed. 

Take another example: 

A carload of merechandize is shipped from Baltimore to Athens, O., 
on the M. and C. R. R. 

The B. and O.’s percentage of the through rate is 74.7 %. 

The M. and C’s through rate is 25.8 %. 

It is clear, therefore, that of the 3 ets. per 100 lbs. “arbitrary” 
the B. and O. would. have received 74.7 %, even if there were no 
“arbitrary,” so called. 

The real excess, therefore, allowed to the B. and O. above its regular 
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prorate Is not 5 cts. per 100 Ibs., but only 25.8 % of that sum; it 
is not 60 ets. a ton on such a shipment; it is only 16.8 per ton. 

‘Take another instance from this same bridge: 

Harmar, Ohio, is about 12 miles froma the Parkersburg bridge. 

A car-load of goods of any kind is shipped from Harmar to 

saltimore. 

The percentage of through rate to B. and O. is $1.9 ¢ 

. M. and ©. is 18.1 ¢ ye - 

It is, therefore, evident that of the 5 ets. “arbitrary” deduction 
made on each hundred pounds, because, of the bridge, before pro- 
rating, the B. and O. Company would have received 51.9 per cent., 
even if there had been no such deduction. ‘The real excess you see 

above its prorate of the through charge is only 18.1 per cent. 
99 of the 5 ets. per 100 Ibs. In such there is not allowed to the 

B. and O. Co., in point of fact, 60 cts. per ton, because of the 
bridge, but only 15.1 of that amount, 7. e., 10.86 cents per ton. 

Now take another example from the Benwood bridge: 

Suppose a shipment of freight from Cambridge, Ohio, to Balti- 
more: 

The percentage of through rate to B. and O. main stem is 87.8. 

The percentage to C. O. Div. is 12.2. 

Of the 3 cts. arbitrary the B. and O. main stem would have re- 
ceived 87.8 % even if no deduction had been made _ before pro- 
rating. Instead of the excess above, a prorate being 60 cts. per ton, 
allowed to B. and O. stem, there is only 7.22 cents—that is 12.2 per 
cent. of 60 cts. ‘There is a good illustration of the fallaey of calling 
this “arbitrary ” mode of division of the through charge between 
railroads a “separate toll of fare” for transportation over a bridge. 

In this instance it is not even a division of the through charge 
between two separate companies, because the b. and O. R. R. Co. 
operates the Central Ohio road as well as its own main stem, and 
this arbitrary division of the through charge is only allowing to 
separate divisions of the same line a certain fair proportion of the 
through charge. The B. and O. Co. might say that for certain 
reasons it would allow i of the gross through charge to the C. O. R. 

R. Co. and only % to the main stem, or might make any other 
30 arbitrary division it chose, but in so doing it does not vary 

the rate to the shippers or to the passenger one cent. Hence 
it must be clear that no “separate toll or fare” is charged for trans- 
portation of persons or property over the bridge. 

It is the custom amoug railroads to allow “ arbitraries ” over and 
above an exact prorate like these in question, because of special 
circumstances connected with one or more of the railroads forming 
the through line. 

or example: The Bb. and O. allows an arbitrary constructive 
mileage to the M. and C. R. R.on all shipments from what are called 
local points in order to give the M. and C. an increased proportion 
of a through rate from such point. — . 

Take a shipment from a loc: il point to Baltimore. Vienna is a 
“local point” on the M. and C, R. K., and the actual distance from that 
point to Parkersburg over the M. and C. ht. R. is 138 miles. 


ra 
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A car-load of freight from that point to Baltimore would pass over 
the respective roads the following distances : 


RE a Ee ee 138 miles. 
Perwesseen 0) DA. «cconcksnnendmewasncesnannsn 
5 RETR en cer aN) LSS ets ee ee —:.” 


The actual per cent. of through charge to B. and O. according to’ 


= actual mileage, 73.8. 
Ty rn ¢ ‘ . > 
' l‘o M. and C. on same basis, 26.4. 
The “through rate,” divided according to actual distanee carried 


on the respective roads, would be divided upon the basis of these 
percentages. As a matter of fact the B. and O. allows an “ arbitrary ” 
or constructive mileage to the M. and C. as follows: 


3 I —— 
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This gives M. and C. of the through rate 59.4 @%. 
To B. and O., 73.8 %. 


The M. and C., therefore, upon the division of the through rate, 
gets 13 per cent. more than its actual share as an “arbitrary.” This 
y is deemed a fair division of the gross charge for reasons [ need not 
explain, 

Again, take a shipment from Canaanville via M. and C. road to 
! Baltimore. The actual distance carried over the M. and C. is 30 
miles, while constructive mileage of 250 is allowed, as explained in 
the preceding example. The actual per cent. of a through rate to 
the M. and C. would be 73 To and to the B. and O. 92.7 Ko. 

The per cents on constructive mileage are: 

Bb. and O., 60.6 % ; M. and C, 39.4 &. 

I cite these examples only for the purpose of showing that rail- 
roads recognize as a correct principle the necessity of dividing the 
through charges for freight and passengers according to the prorate 
system, but at the same time give the one or the other company an 
increased proportion of the through rate as special circumstances 

may require it. The special circumstances In the case of the 
o2 B. and O. authorizing this arbitrary or increased proportion of 

the through charge to beallowed it are the cost | of | lines of such 
structures as the Ohio river bridges and the increased cost of main- 
tenance, etc., over the ordinary railroad. It is not allowed asa “ sep- 
arate toll or fare;” it could not be collected as such, as there is no 
law authorizing such “ tolls” or “ fares,” but it is allowed simply as 
a mode of making a fair division of the joint through charges upon 
those equitable principles which railroads recognize as entitling one 
company to demand a larger proportion of such through charges 
than actual mileage would give it. 

This answer is long, | know, and may weary, but is essential that 
your board know the facts in order that no injustice may be done 
3— 1259 
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by attempting to treat these railroad bridges as “toll” bridges and 
subject to taxation as such. 

Answer to question 7: The bridges are returned for taxation the 
same asa mile of road. The value of the materials in the bridges, 
or so much of the same as are in West Virginia, are about as fol- 
lows: 

Parkersburg bridge, S—. 

Benwood bridge, s—. 

It will give me pleasure to give the Board of Public Works any 
further information on the subject which [ can, and hoping these 
answers may be satisfactory, 

| am, sir, your obedient servant, 

JOHN W. DAVIS, 
Pe Me 


be) | have delayed this communication with the expectation 
of getting an answer to question 7, but in consequence of the 
absence of the engineer have been unabie to fill in the amounts. | 
will do, this, however, as soon as he returns, and will make the 
calculations necessary for both these items. 
May 2°), ’S5. 


A bh YY. 


od And it is further agreed that the Baltimore & Ohio Railroad 

Company made its returns to the auditor of said State of 
West Virginia of its property and of railroads owned and operated 
by it within the State and within the said county of Wood for as- 
sessment aud taxation for the year 1885, hereinafter set out as part 
hereof; and the same not being satisfactory to the Beard of Public 
Works of said State, the saia board, among other things, proceeded 
to and did, on the 25th day of September, 185835, assess and fix the 
value of said railroad bridge referred to in the aforesaid letters of J. 
W. Davis, assistant to said vice-president, as spanning the Ohio 
river at Parkersburg, for taxation for the vear 18583, as the property 
of said Baltimore & Ohio Railroad Company, and did so assess and 
fix the value thereof at $515,000, and did thereupon certify said 
assessment and valuation to the auditor of said State for taxation 
for said year 1885. 

It is further agreed that said Baltimore and Ohio Railroad Com- 
pany did construct its read into and the same enters the ravine of the 
Ohio river at Moundsville, immediately above the mouth of Big 
(rrave creek, in the county of Marsball, a distance of eighty miles 
north of Parkersburg aforesaid, and that the same runs thence up 
said river to the city of Wheeling, and that the same does not enter 
the ravine of said river south of the mouth of said Big Grave creek. 

It is further agreed that the Parkersburg Branch railroad is con- 
structed and runs from Parkersbug aforesaid, on said river, to Graf- 

ton, in the county of Taylor, in said State, and at said last- 


Oo) mentioned point intersects the line of said Baltimore & Ohio 
railroad, and that said Parkersburg Branch railroad is op- 
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erated from Grafton aforesaid to the said bridge at Parkersburg, 
where it connects with said bridge by the said Baltimore & Ohio 
Railroad Company. 

It is further agreed that sant Baltimore & Ohio railroad was 
constructed from the city of Baltimore, 1 the State of Maryland, 
througn said State, under and by virtue of an act entitled “An 
uct to incorporate the Baltimore & Ohio Railroad Company,” 
passed by the General Assembly of the said State of Maryland on 
the 28th of February, 1827, and that said Baltimore & Ohio rail- 
road was afterwards constructed through the present territory of the 
State of West Virginia to the Ohio, at Moundsville aforesaid, under 
and by virtue of the laws of the Commonwealth of Virginia, inelud- 
Ing “An act to authorize the Baltimore & Ohio Railroad Company 
to construct the extension of their railroad through the territory of 
Virginia,’ passed by the General Assemby of Virginia on the 6th 
day of March, 1847; and it is agreed that an act passed by the Gen- 
eral Assembly of Virginia on the 19th day of February, 1545, enti- 
tled “An aet to authorize the Baltimore & Ohio Railroad Company 
to complete their road through Virginia to the Ohio river, and for 
other purposes,’ and “An act supplementary to and amendatory ” of 
suid Jast-mentioned act, passed February 28th, 1546, and an act 
passed by the General Assemby of Virginia on the Sth day of March, 

1827, entitled “An act to confirm a law passed at the present 
3G session of the General Assemby of Maryland entitled ‘An act 

LO incorporate the Baltimore and Ohio Ratlroad Company, ” 
and all other acts passed by said General Assembly of Virginia re- 
lating to said Baltimore and Ohio Railroad Company, including 
said act passed Mareh 6th, 1547, and also the said act passed by the 
General Assemby of Maryland on the 25th day of February, 1827, 
may be read and considered by the court on the trial of this appeal 
us if the same were here copied. 

It is further agreed that all that part of the railroad of said com- 
pany which was constructed within the State of Virginia has been 
ever since the creation of the State of West Virginia, and now is, 
within the latter State. 

[t is further agreed that said railroad of the Parkersburg Braneh 
Railroad Company was constructed under and by virtue of an act 
entitled “An act to incorporate the Northwestern Virginia Railroad 
Company,” passed by the General Assembly of Virginia on the 14th 
day of February, 1851, which it is agreed may be read and consid- 
ered as part hereof as if the same were here copied ; that the said last- 
mentioned railroad was sold on the 15th day of February, 1865, 
under and by virtue of a deed of trust executed by the said North- 
western Virginia Railroad Company to the mayor and city council 
of Baltimore as trustees, bearing date on the first day of March, 
1853, and recorded in deed book No. 16, pages 30, &e., of the records 
of said county of Wood, and that the Baltimore and Ohio Railroad 
Company became purchaser at said sale, and a deed to it was made 

in the words and figures following: 
Od This deed, made this third day of April, eighteen hundred 
and sixty-five, between the mayor and city council of Balti- 
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more, of the first part, and the Baltimore and Ohio Railroad Com- 
pany of the second part,—: Whereas, by a deed of trust from the 
Northwestern Virginia Railroad Company to the said mayor and 
city council of Baltimore, dated on the twenty-first day of March, 
in the year eighteen hundred and fifty-three, the said Northwestern 
Virginia Railroad Company, in consideration of the guarantee by 
the said mayor and city council of the bonds or certificates of loan 
of the said Northwestern Virginia Railroad Company, as is fully. 
set forth in the recitals of the said deed of trust, snd under the 
authority therein referred to, did grant unto the said mayor and 
citv council all the property of the said Northwestern Virginia Rail- 
road Company, of whatever kind, nature, and description the same 
might be, as well that which they at that time actually held as that 
which in the prosecution, completion, stocking, and working of the 
sald railroad should accumulate thereon, in trust to secure the pave 
ment of the bonds or certificates of loan, with the interest thereon 
according to their tenor, as described in the recitals of the deed of 
trust aforesaid, to the end that the said mayor and C1ILy council 
might be saved harmless and indemnified from all loss and injurv 
consequent in) anv manner Upon the vuarantee aforesaid: and 
whereas the said Northwestern Virginia Railroad Company having 
fuiled to pay the interest on the bonds or certificates of loan afore- 

said to the holders thereof, according tO their tenor, the said 
od mayor and city council paid the same as they fell due to the 

holders atoresaid—that is to say, from the semi-annual pay- 
ment due on the first day of July, eighteen hundred and sixty-one, 
to the thirty-first dav of December, eighteen hundred and sixty- 
four, both inclusive, tn consequence of which failure by the said 
Northwestern Virginia Railroad Company and consequent payment 
by the said mavor and city council of Baltimore the latter became 
substiiuted 1n) the place of the holders of the said bonds or eertifi- 
cates of loan to the extent of the interest paid as aforesaid, amount- 
Ing to the sum of three hundred and fifteen thousand dollars, as 
also to the extent of any other arrears of interest on the account 
aforesaid paid by the said mavor and city council of Baltimore ; 
and whereas the said mayor and city council did, on the twenty- 
eighth day of July,in the vear eighteen hundred and sixty-four, 
by deed duly executed, and for the consideration therein mentioned, 
assign, among other things, to the said Baltimore and Ohio Railroad 
Company all the claim so acquired by the said mavor and city 
council growing out of the non-payment of the interest aforesaid 
by the said Northwestern Virginia Railroad Company, and the 
payment thereof by the said mayor and city council as aforesaid, 
ius will appear by reference to the said deed, reeorded in the 
several counties through which the said Northwestern Virginia 
Railroad Company passes, so that the said Baltimore and Ohio 
Railroad Company became substituted in the place of the hold- 
ers of the sald bonds of certificates of loan is regarded the ul- 
paid interest aforesaid; and whereas the said Baltimore and 
Ohio Railroad Company having required the said mayor and city 
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council, trustees aforesaid, after the interest aforesaid 
OY became due, and after default was made in the payment 

thereof, and after the said Baltimore and Ohio Railroad Com- 
pany had become substituted as aforesaid to sell the property SO us 
aforesaid conveyed by the deed of trust aforesaid : and whereas the 
said mavor and city council, trustees as aforesaid, having first given 
reasonable notice of the time and place of sale by advertisement for 
more than thirty davs in the National Telegraph, published at 
Clarksburg, in the State of West Virginia; in the Ritehie Press, pub- 
lished at Harnesville, in the State of West Virginia : in the Parkers- 
burg Gazette, published at Parkersburg, in the State of West 
Virginia, and in the Baltitnore American, published in Baltimore, 
in the State of Marvland, did proceed to sell at public auction, for 
cash, at the hour of noon on the fifteenth day of February, in the 
vear eighteen hundred and sixty-five, before the front door of the 
court-house of Wood county, In the town or city of Parkersburg, 1 
said county, all the property of the said Northwestern Virginia Rail- 
road Company of every kind, nature, and deseription at the time of 
sald sale (the sale of the whole being necessary vecauuse of the indi- 
visibility thereof); and whereas at the said time and place the said 
Baltimore and Ohio Railroad Company bid the sum of thirty-two 
thousand dollars for the property so as aforesaid offered for sale, 
which Was the highest bid therefor, and have since paid the ssid 
sum and thereby become entitled to a conveyance of the said prop- 
erty wherefor these presents are executed: Now this deed wit- 

nesseth: That in consideration of the prem i es and of the 
LO) pavment of the sum last aforesaid the said mayor ana eity 

council of Baltimore, trustees as aforesaid, do errant unto the 
Baltémore and Ohio Railroad Company, with special warranty, all 
the property of the Northwestern Virginia Ratiread Company of 
every kind and description, as well that held by the said COMPANY 
fil the date of the deed of trust aforesaid cts that which 11) the prose- 
cution, compl tion, stocking, and working of the said ratlroad has been 
accumulated thereon; to have and to hold the work and the property 
hereby granted and conveved unto the said Baltimore and Ohio Rail- 
road ¢ ompany In trust for the Baltimore and Ohio Railroad ( OTP 
and the bondholders, creditors, and stockholders of the Northwestern 
Virginia Railroad Company assenting to the terms set forth in certain 
* propositions to constitute the basis of an agreement between the 
Baltimore and Ohio and the Northwestern Virginia Railroad Com- 
panies,’ bearing date on the twenty-second day of July, in the year 
eighteen hundred and sixty-four, authenticated by the signatures of 
the presidents of the said companies and by the corporate seals 
thereof, which said propositions are referred to in and are mad part 
of a certain agreement between the mavor and city council of Balti- 
more and the Baltimore and Ohio Railroad Company, bearing date 
on the twenty-first day of July, eighteen hundred and sixty-four. 
And the said Baltimore and Olio railroad, purchaser as aforesaid 
and trustee as hereinbefore referred to, being by force of the twenty- 
eighth section of the sixty-first chapter of the eighteenth title of the 
Code of Virginia, second edition, “published pursuant to law” 
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4] iIneighteen hundred and sixty, and now the lawof West Vir- 

ginla, a corporation by any name that may beset forth in this 
conveyance, does hereby declare that its said corporate name as such 
purchaser anid trustce is se The Parkersburg Braneh Railroad (‘om- 
pany,” and it is hereby declared to be the intent of this COoOnVeVahce 
to give to the said purchaser by the said title of The Parkersburg 
Branch Railroad Company all the rights and to subject it to all the 
obligations which are described in the twenty-eighth and twenty- 
ninth seetions of the sixty-first chapter of the eighteenth title of tlre 
Code of Virginia, second edition, published pursuant to law in the 
vear eighteen hundred and sixty. 

Witness the signature of the maVor of the said CILY, and the seal 
of the mayor and city council of Baltimore, on the day and year 
first above written. 

[Seal City of Baltimore. |] 


JOUN LEE CILAPMAN, Mayor. 


STATE OF MARYLAND, | To wit - 
le ' : ) 
( iti | Baltimore . j 


On this third day of April, in the year eighteen hundred and 
sixty-five, before the subseriber, a notary publie of said State in and 
for the said city, duly commissioned and sworn, personally appeared 
John Lee Chapman, mayor of the said city, whose name is signed 
to the writing above, bearing date on the third dav of April, in the 
vear eighteen hundred and sixty-five, and acknowledged the same 

to be the act of the mayor and city council of Baltimore. 


L2 [n testimony whereof I do hereto set my hand and aftix 
my seal notarial the day and year herein first above written. 
[SEAL. | 7. & RICH, 


Notary Public. 


Wrest Virginta, Recorper’s Orrice, 
Woop CouNrTyY. Sth April 1NG5.) 

The foregoing writing, duly stamped and acknowitedged, was this 
day received in said office, and, together with the certificate of said 
acknowledgement thereto annexed, admitted LO record there. 

Teste: G. KK. LEONARD, RW. C. 

Copy. 

Teste: EDW. M. HOIT, RB. W.C. 


D. B. 24, folio 189, Xe. 


It is further agreed that W. IL. Ijams, secretary of the Baltimore 
and Ohio Railroad Company, on the — day ot ——, ISS3. made tl 
return in writing to the auditor of said State of West Virginia, which 
was sworn to by said secretary, and is in the words and figures fol- 
lowing: 


JOSEPH 8S. MILIER. AUDITOR. €C.. ET AL. 


Srareé or MARYLAND, ) 


. . ° : ) if if oe 
(‘ity of Baltimore. j i ’ 


Qn this thirtieth day of January, in the year eighteen hundred 
and eighty-three, personally appeared before the subscriber, a justice 
of the peace of said State in and forthe city aforesaid, W. EL. ljams, 
and made oath on the Holy Evangely of Almighty God that he is 

the secretary of the Baltimore and Ohio Railroad Company, 
I wud that the foregoing and accompanying returns of said 

company, required by chapter 161, section 67, of the acts of 
West Virginia of eighteen hundred and eighty-two, and embodied 
nesteoneeh*s, "hs SS SO eS ee 
“re true “and correct to the best of his knowledge and belief. 


W. H. IJAMS. 


Sworn to before me, the subseriber, a justice of the peace of the 
State of Maryland in and for the city of Baltimore, this 50th day of 
January, A. D. 1SS85. 


W. R. TUMBLINSON, J. P. 


STATE OF MARYLAND, | 
: - SY 
Baltimore ¢ ify, } 


| hereby certify that Wilham R. Tumolinson, Esquire, before 
Whom the annexed aftidavit was made, and who has thereto sub- 
scribed his name, was, at the time of so doing, a justice of the peace 
of the State of Maryland in and forthe city of Baltimore, duly com- 
missioned and .sworn, and authorized by law to administer oaths and 
takeacknowledgements. J] farther certify that Lam acquainted with 
the handwriting of the said justice and verily believe the signature 
to be his genuine signature. 

Li testimony whereof I hereto set my hand and affix the seal of 
the superior court of Baltimore eity this 50th day of January, A. D. 
ISSS. 

[SEEAT.. | RICH'D T. ALLISON, 
(‘ler of the Superior ( our of Baltimore City. 


A And the same was accompanied by the following, among 

other statements—that is to say, Statement “A,” purporting 
to give the total number of miles, including branches, sidings, e., 
of the Baltimore and Ohio Railroad Company, with all lines owned, 
operated, or leased hy it ll December st, LSS2, in the words and 
tigures following: 


24 THE BALTIMORE 


& OHIO 


COMPANY YS. 


Total Number of Miles, Including Branches, Sidings, &c., of the B. & O. 
R. R. Co.. with All Lines Owned, Opn rated. or Leased by it Oil Dee. 


ol, 1882. 


Section or divison. 


B. & O. main stem ei 


Loeust Point branch. _- 


Camden cut-off .. 


Washington branch .._- -_- 


Alexandria branch 
Frederick branch_——_- 
Metropolitan branch... 
Parkersburg branch 


Wheeling, Pittsburg, & B. 


i 
Winchester & 
se Strasburg 
Strasburg & Harrisonbure* 
Pittsburg & Connellsville’ 


Wash’n Co... Md. branceh—-—. 


Valley R. R. -_..- 


All ronds & br’s seme -~ 


div. sill lhe ini i 


Total all lines & branches 


in W.Va. 


out 


Total all lines 


4h Statement “] 


Main 


track. 


570.00 


5.00 
nv 
(") 
12,50 
bey 
BS.00 
LOB SS 


l, 
l, 


1 626.13 


DLR. oHvy? 


1.107.608 


1.626.130 


Sidings. 


144,00 


500 


—_————= 


cntineenins 
on 
8. 7R1.300 


1.230.380 
241,020 


$1. 300 


Totals. 


R25.00 
15.00 
8.00 
HO Lo0 
14.00 
o.oo 
O50 
133.00 


, purporting to give the number of miles of 


railroad in West Virginia on the Baltimore and Ohio rail- 
road and branches, including switches, sidings, tunnels 
the valuation thereof, December 31st, 1SS2 
ures following: 


, &e., and 
in the words and fig- 


JOSEPH Ss. MILLER, AUDITOR, &¢., ET 


Al... 


~) ) 


46 Number of Miles of Railroad in W. Va. on the B. & O. RR. & 
Branches, Including Switches, Sidings, Turnouts, &e., Dee. 31, 


’'S82—Ma in Ste Hid, 


Counties 


of miles, 


Ohio , EE 3.296 
Sidings, switches, & turnouts 6.17% 
Wheeling corp’n .-. »| See CoenetEe GORGE oo. ns ene 5.2 
Sidings, switches, & turnouts 6.179 


Marshall . Main single track... .-.-. 37. 2th 
Sidings, switches, & turnouts 4.686 
Lanerty 6106 cance chanest Ee ee oe... 11.380 
Cameron Oe tint ies +6 oé of Peet Lp nae oe Hoo 
. nudmatecen meat oe 0 Oe ee L471 
Clay sik tonnsiieniiesl iin aieas v4 te v4 eo 
EN a A ee sé 6 ae : $.250 
Union shila ies else iainell 6 oe an ee ”.119 
Moundsville school D._-.- ‘: . a en ne eee Lol 
Moundsville corp. * —.. ‘i ‘i ‘ meet RS] 
Benwood wir 4 vs bs i ceiiaeiciial senile 2.239 
EO nore oe é v4 na enone ee ae 
Liberty dist............. Sidings, switches, & turnouts 1.258 
LOGON . ennces oe + oe 2 ri 
2 a Aenean er xxv 


NE inte encend nin an a “ “a LO4 


47 Marshall Co—Continued. 


No. of miles. 


Moundsville sch. dist. Sidings, switches, & turnouts 208 

A, niemacin rT rT és 1.48] 
feonwood “ aie ss ‘i és 9 S15 
Cameron wae es . + Lou 


We te Cio wine ccecn deen, De ee OE. ces | Dee 


a ee re etn Sidings. switches, & turnouts 2,268 
i oi | ee single track nie iinet O79 
Clay at Se ae sé ss ae eo oe Gere 1.514 
Chureh **  L.L.. TULL «Sidings, switches, & turnouts L.2tl 
Clay i Te oP ie nae 7 . es 1.057 


OF ET Ge 
a6 Siding-, switches, & turnouts 8.585 

Main single track... ..-. > 

; ; 


Union dist... .. 


Fairmont ind. seh. dist... ‘4 +4 ‘ ene 3.705 
és és ae és ee ae } “ve 
Palatine ind. sch. dist. . 4 4 ae eee 1.166 
I 7 - ee ee ee 7.419 
Mannington dist. _ ... ‘i + ‘i ee | 
COPp. ---<<<« " a " eek iain ae 

Fairmont corp. ...-.-.--- 6 ‘ a 9850 


I— 1259 


~ 
= . 
= - 
~~ 
— 
 — 
- ~_ 
—_— —_ 
—_ — 

aa 

os 


7 SOO 


2 OOO 


. 
— 
= . 
. 
— w 
— 
~_—_ 
= _ 
— — 
~ 
ad 
oe 


SS? S00 


£Ov0 
2 O00 
Love 
Lore 
» SOO 


** 


Lovo 
2 SOO 
4.020 


Valuation. 


$13,249 
15.447 
13,249 


Valuation. 


S507 


3,602 ° 


.°S7 


+) os 
myth 2 


4.975 


o670 


) Qy & 


18.146 


3.027 


2,642 § 


169.551 


PO 957 


92,520 ; 


thm 
l », 25 » 
18.370 


WAR’ THE 


1S 


lL nion dist. 


Fairmont ind. seh. 


Fatrmont dist. 


Palatine ind. seh. 


Lincoln list. 


Mannington dis 
COP). 


"ee 
fh airmont 


Tavilor (*a 


Fetterman dist... 


(rsratten 


Fetterman dist.. 


Garaftton 


Fetterman school: list... 


of Grafton 
Grafton dist. —- 
Grafton ind. s 

corp n ji sel alan et 


(sratten ind, sch. 


corp h 


Fetterman (list. 


(srafton cope n 


Preston q*6. 


Portlanad dist 2. 


Union ‘ 
Kingewood * 


> 
Reno 


Lyon weer" 
New bere COP) ! 
( ‘ranberry 
hiowleshure 
Portland cist 
Union 

Reno oo 
Lyon 
Cranberrs corp’ 
Rowlesbure 
New bere 


Mineral Co. 7. 


BALTIMORE & OHIO RAILROAD 


COMPANY 


Marion Co.—( ‘ontinued, 


Sidings. switehes, & turnouts 


Main double track 


single 


Sidings. turnouts. &ce. . _- 


Main double traek 


single 


dauble 


single 


ae 


Sidinyws. turnouts. &e. 


Main double track 


‘ 
ole 
slhei 


Sidings. turnouts, &e 


te 


No. of Rate per 


Hiiles, rile, 


— 
. 
— 


— 

—_— 

—- 
_ 
os 


fOLOSO 
7.61) 
1) ToS 
$420 


3.440 


3. Ho 
L407 
4 

ay be 
2.214 
7.084 
30. 126 


(5+) 
1.OG2 
HO 


Preston Co.—Continued. 


Main double track ee 


single 
double 


single 


clouble = ‘nial atte et: te 


Sidings & turnouts, ¢ 


Main double track 
Sidings, turnouts, &ec. . 


No. of Rate per 


miles, mille, 


te 
om § 
“- 
we 


l4.tic4 


24 26 


. 
dt 
1447 


atom 
ri 


aye 
thd S4 
S00 OO) 
bet 20 
aah OO 
SH4 YO 
781 OF 
RIP Ot) 
3.070 OO 
OF2 OO 


alun- 
Tien 


» OW 
342 “fd 
Hl’ oo 
2) oD 
mw? fd 
> OO 
ft 
720 OW) 


24 OO 


iM, See 


og hh) in) 


11.816 OO 


13.864 OS 


! 16755 OO 


374 OO 


453 40 


"O58 >] 
speheeed OF) 
PS o00 OO 


82 SO 
i026 44 
15.050 00 


“aluna- 
tion. 


> SSL OO) 
27 ALA SO 
27.424 SU 
4 OO 
68 30 
Os OO 
455 00 
) 


si) 


i —_ 
’ 

— 
~ | 
* 

— 
ss 
a 


“3 “oe ee @ 2e- 


JOSEPII 


yt) 


Frankfort dist. .o..-7e 
Piedmont a idlcils aoe 


New ereek = ‘ 


Kevser corp n 


Piedmont corp i 


FOE IES ene ccereninn 
Pe 
me eee nce | 
Kevser corp. ...- 


Piedmont corp. 


Hampshire Co, eee 


(sore list 
Springtield list 
Grore dist alia 


Springtield dist 
"> Morvan Co. 


Sleepy (‘reek dist 

Allen a _ 
Bath be ind 
Caucaupou eae 
Sleepy Creck dist itniiel 
Allen aren 
Bath ' 
Cucapou eis 


Berkeley Co 


Arden dist caaietc lei 


Opequon cist jamais 
Martinsburg dist. andl 
cary. 


Hedgesville cist ines 


Arden 

Cpequon , 

Martingsbure dist and 
Ee Ne 

Hledvesville dist 


Ss. MILLER, 


Mineral ('o.—Continued. 


Maine double track - 


Of this number of miles there 
wre in New Creek 
district 1.526. & in Kev- 
ser school dist. 2.260. | 

Main double track 77. 

This is included with 2.260 
miles of New Creek dist 
amd both tovether minke 
Kevser school dlist.. 3,783 
miles 

Main double track pees 

Sidings & turnouts, &e. 


school 


, . ' 
Kevser Seh. dist 

' ’ 
Main couble track ee 
Sidings, turnouts, &e. ‘ 
Main double track eas 
Sidings, turnouts. &e. .. 2. 
Main double track ——- 
Siding- & turnouts ee 
Main double eR 
Siding-. turnouts, @e ...._. 
Main double track 
Sidings, turnouts, &e.. 
'omain double track 
| na — e. 
Sidings. turnouts, &e. ene 


~~ ee 


AUDITOR, &&., 


AL. 


rile, 


SO) 


, Stn 


7 SOM) 


ae 


si) 


oA 


sin) 


» OW) 


7 


o 
~ 


oO 


S00) 


AM 


| 
°)” 


nluntion 


\ 


S45.602 


MS. pe) 
an 
O70) 


ai 


42 


eee 


L400 
th. ys 


i) 
(4) 


ba 


THE BALTIMORE & OHIO RAILROAD 


Main double track di 
Sidings, turnouts, &e. 
Harper’s Ferry dist. Main double track 
Shepherdstown ai aay cig aig si — 
Charlestown v4 ’ 4 4 wh iia 
Middleway + ; + + +4 ‘ake 
Harper's Ferry corp a. se sips , 
Shepherdstown dist...... Sidings, turnouts, Xe. - 
Charlestown aie a silane 
Middleway ‘i . hoeome 
Harper’s Ferry corp. -- 64 v4 ial 


J ethers 1} ( " . 


Taylor Co. ..-. Main single track... .---. 
if Sidings, turnouts, &c. .. 

Court-house dist. —-. _ Main single track 5 niin 

| rT rv bs 

Grrafton corp.- said i: am “ piston 

West Grafton COED. « <<. $4 6 nt SRE ae 

Court-house dist. _.. Sidings, turnouts, &e. . _-. 

Flemington $6 ina adlnns ” , = 

WwW. Grafton corp. ....... 


— a ee ee i 


eee 


emington "epee seen 


track ele 


AK - ee 


| Harrison Co seine ewe Main single 


Sidings, turnouts, 


Simpson dist. sit: in date sti Main single track ss unis atlesliiasiaedia 
( ‘ yr ] sé pe a 7 7 ge Oe cages NT een 
Clark ‘é AP en AT os 7 ‘é - 


Ten Mile * = 
Clarksburg sch. dist. ..-. ‘ Y 4 


Salem ee ss “6 Oat a 
Salem corp. mee sn " - P 

Clarksburg Corp. oa nmin Hh ait wi odon Sememee 
Simpson dist. ......- Sidings, turnouts, &e. _.__-. 


Con! - 


14.570 
o.a eb 
SS 
200 

Bult 

Ralitl) 
Lah 
1.058 
1.472 
2 die 
ny 2O0 


COMPANY Vs. 


/ 
3 
oun 
oan 
_ 
a 
. 
ot 
, 
4, 


S7.800 


es 


S4.020 


+) 


- 


.yf ht) 


bov0) 


+) 


yn) 


tov 
7 OW) 
£ovo 


Valuation. 


~~.» 
SO7 554 60 
OV3N4d5 OO 
75.706 OO 
20.482 SO 
Yosh YO 
81.205 00 
324 OO 
S77 OO 
7 OO? OO 
(5.129 Ht 
PR? Of) 
= =- 
- 
SOS.OHO07 OS 
UY 455 OO 
S3.5018 76 
"Oo 404 OO 
828 12 
3.3.0) «0 
3.100 00 
7 oo OO 
680) OO) 
O74 46 
3.225 OO 
19.9905 48 
1Oo.O7s8 14 
22 202 45 
he476 OO —< 
952 74 
7.260 12 
$404 36 
H.285 26 
"~ 405 OO 
907 50 
' 


JOSEPIE S. MILLER, AUDITOR, &¢., ET 


4 Llarrison ¢ ounty—t ‘ontinued. 


8 ee + in Sidings, SUPROUT, GIO. cacao Oh 
Ten Mile eo . ae ade wii 12a 
Salem school dist... 22. M4 
Clarksburg corp. .... ..-- 1 
Salem +4 cme oe ee 87S 


Doagarwede Co. .<«« «acca: Main single track.......... 20.997 
Sidings, turnouts, &e. __.... $8 511 

Central dist. ..-- . _. Main single eer. sch re Lyi 
(rant eee acl .s + . _ ‘ ype) 
West Union dist... se 4 wa >. EZ 
Salem sch. “ wi aiemieie re bow 
W. Union seh. dist... .. -" “ Oe iia eases 2 488 
bi corp. -.-- oe 64 6 Y eae 5) 
IIE ccseneeis meen 700 


Sidings, turnouts, &e. .._—- 
West Union dist. .....-. 4 - ilies a 
Central 66 isinaii +4 +4 ae 1546 


West Union NP Rascmn| “  #+i$@.4 |. some 25% 
Ritchie Co... 2... . Main single track sietiiaaeieis | nn 


turnouts, &c. . --. ». 462 
Main single track ial . Oo. 162 


Sidings, 
Clay dist. 
RO aie ee $e Te MEG one rer 


55 Ritchie County—Continued. 


Clay dist. .. Sidings, turnouts, &e. _- 2 tel 
: a) 
ee Oe Main single track... - LO. 845 


Sidings. turnouts, 


Wood eounty 
Main single track ' 5.208 


Walker dist. . 

Clay oe ial ‘ 7 

Parkersburg dist. - eel 
és corp 63 , 

Walker cist 


Sidings, turnouts, &e 


Clay be ia acl el : 
Parkersburg dist. . ..--- +! + ee 142 
corp . ‘ - -s . ibn ed 


NT. 


sv) 
baoeo 
> of nN) 
Love 
? yf) 


Lovo 
7 OOO) 


bore) 
Loo 


S200) 


Loo 


» O00 


7 oA) 


nluation 


\" 


? 340 
3.10 


Tr 


740 
182 


146 


OT 


tion.’ 


, 
mii 


\ 


iM) 
iM) 
iM) 
(iM) 
i) 


| 
| 
| 
| 


ot) THE BALTIMORE & OHIO RAILROAD COMPANY Vs. 


Winchester & Potomac R. 2. 


yt) 
, 
ie 5 
Jefferson Co, _. Single main track (iron NY 163 S379) SOH4.074 RG 
Sidings, turnouts, &e...--- "OLS » O87 
Harper . Ferry list. Single main track 6.520 pet) "O30 40 
Charlestown S54 oO) (WIG RR 
Kabletown a si a “ 141] 14.203 42 
Middleway “ . ‘i ae Lond * 2 202 BR 
Harper's Ferry corp. a RTS > RIT 16; 
Charlestow1 Ter » S00) 10? 
Harper . Ferry dist r Sidings. turnouts, &e. 70 7 OO) oy ot 
Charlestown +4 7 Shu 215 00 
Kabletown “3 bNt5 r 1? oO 
Harper's Ferry corp | co 71s L705 00 
Charlestown + se +4 - ane 10 + TTS 00 
Ot Whe ling, Pittshurg de Baltimore R. R. 
7 os ~ 
Qhio county __.... Main single track, iret l4.: B52) S454 fs 
Sidings. turnouts, &e..02 7 | 27 2 tM) 2.81, oA) 
Liberty dist. - me _ Main single track £8] 4 pl | 14.10%) Sv 
Trindelphia list. i .< Rothe + Popa td ohhd 
Wheeling corp. |. 420 LOTS S4 
Liberty dist. —_aee. Sidings. turnouts, &e. 2. 4 > Sow a5 OOO 
Triadelphia List. | ) é ae N76 boo oo 
Wheeling corp sett é ‘ 117 ‘ Laue 0 
Os State. “J & A,” purporting to be a statement for the tiscal 


year ending September 350, 1882, in the words and figures fol- 


lowing: | 
(e+ @ 


Statement for the Fiscal Year Mnding Sept. o0th, 1SS2. 
JAN. 207n, 1883. 


Actual capital of the Balto. & Obio RK. RK. ¢ ompany 14,783,600 OO 


a value of its shares___—-. a S100 

Capital stock actually paid in - inte a Stele “toy $3,600) 00 
Total amount of bonded indebtedness _. - mane i _ G1. > HW) AB 
Tot: il amount of brace ‘btedness not bonded. oa bia 584°3 5 


Gross earnings for the year, all lines, of which 
$242,442.50 was from earnings of telegraph. Ac- 
counts are not kept to show proportion of way 
freight & passengers & through freight & passen- 
gers carried over its lines in & out of any one 


~ |] 
in 


POMOC 


PEED ncn nnn emi cem a eeneD Gece aman 


> 


_ 


. -as . -as — : om ” 
JOSEPH 8S. MILLER, AUDITOR, &¢., ET AL. ol 


(rross expenditures for the vear as follows: 


CleteOPRE CONN, BR iecinti inane ws = ween YODA8S OO 
Machinery department o ‘abd dinebsecsennens ee 
lioad 2: eine ’ newe 40 2teto Ob 
Transportation “ ROR Oe a eh - 4,142,102 28 


LOOP 215 65 


ov And it is further agreed that after the making of said re 
‘ turn by said W. Il. Ijams, secretary of said Baltimore and 


Ohio Railroad Company, the auditor laid the same before the Board 
of Public Works of said State of West Virginia, at a meeting of said 
board held on the 25th day of September, 1553, and that tre pro- 
ceedings of said meeting held on said day, with the certificate of the 
authentication thereof, is in the words and figures following: 


OO) Wrest VIRGINIA: 


At a meeting of the Board of Public Works held on the 25th day 
of September, 1885— 

Present: Jacob B. Jackson, Governor: Jos. S. Miller, auditor: 
Thos. () Brien, treasurer: Bernard l.. buteher, Supt. ot free school. 


Baltimore ane Ohio Pailroad. 


The auditor laid before the board the return of the Baltimore and 
Ohio Railroad Company of the valuation of its property within the 
State of West Virginia, as required by section 67 of chapter 29 of the 
code as amended by chapter 52 of the acts of 1585, and said return 
hot being satisfactory the board proceeded to ascertain the value of 
suld railroad and the property used In connection therewith, and 
doth assess and value the same within the State of West Virginia 
for the vear 18835 at the sum of S85,460,844.92. 

And the board apportions said valuation to the several counties 
through which it is located as follows: 


ipse oot gn ois CR Eee, Ee ee te ’ S118.945 9] 
Marshall county... -- ssi te eal tal ial Oe che nest penance: 

Do, do. for Benwood bridge. --~- ' _. 10,000 00 
Welekel COURS cc cidngncde acne ieee sce ee 
MATION COURY ...caccoanaes SEE Tee REE nce ee We 242,234 83 
FASE COURT cccdininchenenas a, 429 473 23 
Preston county . ae ee AT 2 RESO OO 
DESROTRL CORNET cccnansnn eed me onion seoce =e 
FIAMPSNITE CORNY 20.4 .nccnnnnmes vee nous enol 
Morgan county...-.-.--- innalinibiia vidas se 
OPRCISY COREY cnn cecnndaennesemnwnn 502611 24 
Sears CONN a nicnennmdnain | muinue se oe 
Wood county, Parkersburg bridge -~~-- otant. Je 


$0,460,844 92 
And it ts ordered that said valuation and apportionment be certi- 


fied to the auditor. 


f 


CN REE SS RR NE a a mT aR em 


eZ THRE BALTIMORE & OHIO RAILROAD COMPANY Vs. 


(1 Parke rsburg Branch Railroad. 

The auditor laid before the board the return of the Parkers- 
burg Branch Railroad Company of the valuation of its property 
within the State of West Virginia,as required by section 67 of chap- 
ter 29 of the code, as amended by chapter 52 of the acts of 1883, and 
said return not being satisfactory the board proceeded to ascertain 
the value of said railroad and the property used in connection there- 
with, and doth assess and fix the value of the same within the State 
of West Virgina for the year 1883 at the sum of $1,484,119.38 ; and 
the board apportions said valuation to the several counties through 
which it is located as follows: 


Taylor county ..---. ne AN aS al <i06 iniee titesaanntie ne 
SUNN: TRG oa adits catnip a oe 
Doddridge SREY ccccnemacanenenmen dummies ~SO3514 52 
SY I sane eninns ochre: sennibalisnesininieamatiamaaaiadas d01LO20 YS 
Wood county.--~-- 5 eit agnhdi abentadiots Uhiniadiie iene. Ee ae 


$1,484,119 38 


And it is ordered that said valuation and apportionment be certi- 
fied to the auditor. 


SraTteE oF West VIRGINIA, 
OrrFICE SECRETARY OF STATE. 


[, Randolph Stalnaker, Jr., secretary of state of the State of West 
Virginia and ex-officio secretary of the Board of Publie W orks, do 
hereby certify that the annexed and foregoing is a true copy of the or- 
derof the Board of Pablic Works made on the 25th day of September, 
1885, ascertaining and fixing the value of the property of the Balti- 

more and Ohio railroad and the Parkersburg Brancii rail- 
62 road within the State of West Virginia for the purposes of 
taxation, as appears from the records of said board. 

Given under my hand and the great seal of the said State, at the 
city of Wheeling, this fourteenth day of December, 1883. 

[G. s.] RANDOLPH STALNAKER, JR., 

Secretary of State. 
(333 It is further agreed that the appellant may give in evi- 
dence a paper writing, bearing date on the 11th day of Jan- 
nuary, 1884, signed Randolph Stalnaker, Jr., secretary, &e., and un- 
der the seal of the State, in the words and figures following: 


And the statement [is] hereto annexed in the words and figures 
following : 
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(ie) Srate oF West VIRGINIA, 
OFFICE OF SECRETARY OF STATE. 

I, Randolph Stalnaker, Jr., secretary of State of the state of West 
Virginia and Ex-Officio secretary of the Board of Public Works of 
sald State, hereby certify that the within Is a true copy of the mem- 
orandum or statement made by said Board of Public Works in as- 
certaining and fixing the value of the Parkersburg Branch railroad 
vithin the said State of West Virginia for the purpose of taxation 
for the year 1855, and in apportioning the valuation of the property 
of said railroad to the several counties through which it 1s located ; 
nud Tf further certify that the original, of which the within is a copy, 
is on file, with the prlpers of said board, in this office. 

Jn testimony whereof IT have hereunto set my hand and affixed 
the great seul of the State of West Virginia, at the ( ‘apitol in) W heel- 
ine, this llth day of January, 1854. 

1G. s.] RANDOLPILT STPALNARKER, Jr., 


NOCH havi ot Niche and er-ofhicio Ny Cre lari O] lhe Board. 


(4) lt is further agreed that the act of the Legislature ot the 
State of West Virginia, passed February 2S, 1S65, entitled “An 
act to empower certain railroad companies to purchase,” &e., may 
be given in evidence by the appellant, which is accordingly done. 
(Not on file.) 


[tis further admitted that on the 50th day O] Mav, ISG5, the city 
of Parkersburg passed an ordinance entitled “Ab ordinance author- 
izing the extension of the Parkersburg branch railroad through the 
city to the Ohio river,” in the words and figures following: 


An ordinance authorizing the extension of the Parkersburg Branch 
railroad through the city to the Ohio river. Passed May 50, 
[S6.>. 


Be it ordaimed by the mayor and council of the city of Parkers- 
burg : 
$1. Phat the Parkersburg Branch Railroad Company, late the 
Northwestern Virginia Railroad Company, are hereby authorized 
and empowered to construct, extend, and continue their railroad 
with a double track and the hecessary sidings, <witches, embank- 
ments, piers, pillacs, abutments, and appurtenances from their prop- 
erty on the southerly side of Green street along Washington street 
to or near the site of the railroad bridge proposed to be built across 
the Ohio river, at or near the foot of Washington street, in 
(iy the city of Parkersburg, the said extension to be constructed 
in accordance with the plan and profile thereof furnished by 
J. L. Randolph, Esq., civil engineer, now on file in the office of the 
mayor of said city, and verified by lis signature, unless a departure 
therefrom Is hereafter authorized by an ordinance of the said mayor 
and eounetl, except that there shall be no pillar or pier on the line 
of any street except Washington street, and wherever the track or 
bed of the said extension 1s elevated above the surface of any street 
it shall be so constructed that no water, cinder, rubbish, or other 
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substance can fall from the same, and any person who may throw 
or Cast or willfully or carelessly permit to fall from such elevated 
track or bed any substance whatever shall be liable to a fine not 
exceeding twenty dollars for each and every distinet offense, to be 
recovered as other fines and penalti s are recoverable. 
$ 2. Permission ts hereby eiven to the said Parkersburg Branch 
Railroad Company to close and appropriate to their exelusive control 
so much of thealley known as St. Cloud court, lying between Green 
end Avery streets, as extends from Washington to Littleton street, so 
mone as they continue to use the square bounded by the said four 
streets for depot, station, or other purposes connected with the bust- 
ness of their railroad. And the said railroad company are hereby 
further authorized and empowered to lay and construct as hiakey 
tracks of rails, switches, and turnouts along and across Green and 
Washington streets, at and near the intersection of the said streets, 
is thev may deem hecessary or desirable for more con- 
GS venlently entering and departing from the said square with 
their engines, cars, and other rolling-stock. 
$3. Permission is hereby further given to the said company to use 
steam or other power for drawing or propelling their ears and trains 
over any railroad track the construction and use whereof is authorized 
or intended to be authorized by this or any future ordinance, subject, 
as to such construction and use, to all the provisions and restrictions, 
SO War as applicable, of an ordinance of the president, recorder, and 
trustees of the town of Parkersburg entitled “An ordinance te per- 
init the Nortwestern Virginia Railroad Company to lav rails along 
certain streets of the town, and for other purposes,” passed October 
29, LSovz, which, tovether with the deed of conveyance and aerec- 
ment between the said president, recorder, and trustees and the said 
Northwestern Virginia Railroad Company, bearing date on the 8th 
day of June, in the vear one thousand eight hundred and _ fifty-five, 
and of record in the county of Wood and State of West Virginia, 
and all other ordinances and parts of ordinances heretofore passed by 
the said town and accepted by the said Northwestern Virginia Rail- 
road Company and not repealed, are hereby declared to be in full force 
and binding on the city of Parkersburg and the said Parkersburg 
Branch Ratlroael Company as the successors, respecti\ ely, of the for- 
her parties thereto. 
(50) $4. The permissions and privileges granted by this ordi- 
hee mre eranted pon these conditions ane hot otherwise, 
namely: That if the mayor and couneil of the city of Parkersburg 
shall, at anv time hereafter, ordain and direct the widening of 
Washington street aforesaid, from Green street to the Ohio river, to 
the width of not more than elehty leet from side LO side, Including 
sidewalks, the said Parkersburg Branch Railroad Company shail 
reimburse and pay to the said city, whenever | eally demanded, “ill 
damages and costs which shall have been paricl Ly or awarded agalist 
the said city, according to law, for Injuries to the adjoining prop- 
erty occasioned by such widening for the intended purpose, and for 
the price of the land taken for sueh widening, and for the improve- 
ments thereon: and, further, that the said Parkersburg Branch 
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Railroad Company will, without unnecessary delay, proceed to the 
construction of the wharf at the foot of Court street, in said city, as 
provided in the deed of conveyance and agreement hereinbefore 
referred to, and complete the same at their own costs and charges 
within two years from the Ist of Mareh, 1865, the said wharf to 
have the same gradients and to extend as far from the outer line of 
Ohio street into the river as the wharf recently constructed by the 
said city between Kanawha and Neal streets, and when completed 
to be the property of the said city and under the exclusive care and 

control of the said mayor and council. 
§ 5. This ordinance shall be in force whenever the said Parkers- 
burg Branch Railroad Company shall signify their acceptance 
of the same and their agreement to the terms, provisions, 


70. conditions, and stipulations thereof by a suitable instrument 
of writing under their seal and the signature of their 
president. 


6. An ordinance entitled “An ordinance granting certain privi- 
leges to the Northwestern Virginia Railroad Company, their as- 
signs,” &e., passed February 4th, 1865, is hereby repealed, and that 
said ordinance was accepted by said railroad company; also that 
said city of Parkersburg, on the 10th day of May, 1867, passed an 
ordinance entitled “An ordinance to widen Washington street and 
authorize the Parkersburg Branch Railroad Company to extend 
their track through the city to the Ohio river,” in the words and 
figures following : 


An ordinance to widen Washington street and to authorize the 
Parkersburg Branch Railroad Company to extend their track 
through the city to the Ohio river. Passed May 10, 1867. 

Be it ordained by the mavor and council of the city of Parkers- 
burg: 

1. That the Parkersburg Branch Railroad Company, late the 
Northwestern Virginia Railroad Company, are hereby authorized 
and empowered to consiruct, extend, and continue their railroad 
with a single track and necessary sidings, switches, embankments, 
piers, pillars, abutments, and appurtenances from their property on 

the southerly side of Green street, across the same, and along 

7] Washington street, either within the present or future bounda- 

ries of that street, or In any part of its course, upon land to 
be acquired on either side of that street, to or near’ the site of the 
railroad bridge proposed to be built across the Ohio river near the 
terminus on the said river of the said Washington street, in the city 
of Parkersburg, and to unite said extension with said bridge, and, at 
the option of said company, to make a part thereof, the said exten- 
sion to be constructed in accordance with the plan and profile thereof 
furnished by J. L. Randolph, Esq., civil engineer, now on file in the 
office of the mayor of said city, and marked “Substitute for Arcade,” 
and dated March 7, 1867, unless a departure therefrom is hereafter 
authorized by an ordinance of the mayor and council of the said city, 
except that there shall be no pillar or pier on Market street, Julia 

Ann or Ann streets, nor shall any pillar or pier be more than thir- 


o~ 


JOSEPH S. MILLER, AUDITOR, &¢., ET AL. wre 


teen feet in width across Washington street at the level of Ann street, 
and the lower or under side of the track across Market street, Julia 
Ann and Ann streets shall be at least everywhere thirteen feet above 
the surface. The sidewalks on Washington street, between Market, 
Avery, and Green streets, and the free and convenient passage of 
persons and drays, wagons, and other vehicles across Avery and 
Green streets, shall not be obstructed, and whenever the track or bed 
of the said extension is elevated above the surface of Washington 
street, or any street, it shall be so constructed that no water, cinder, 
rubbish, or other substance can fall from the same, and any person 

who may throw or cast, or willfully or carelessly permit to fall 
iz from such elevated track or bed, anv substance whatever shall 

be liabie to a fine not exceeding twenty dollars for each and 
every distinet oflense, Lo be recovered as other fines and penalties 
are recoverable. 

2. Permission is hereby given to the said Parkersburg Branch 
Railroad Company to close and appropriate to their exclusive use 
and control so much of the alley known as St. Cloud court, lying 
between Green and Avery streets, as extends from Washington to 
Littleton streets, so long as they continue to use the square bounded 
by the four said streets for depot, station, or other purposes con- 
nected with the business of their railroad; and the said railroad 
company are hereby authorized and empowered to lay and construct 
as many tracks of rails, switches, and turnouts along and across 
Green and Washington streets, at and near the intersection of the 
said streets, as the ‘Vv tay deem nece ssary or desirable for more con- 
veniently entering and de ‘parting from said square w ith their engines, 
cars, and other rolling-stock. 

». Permission Is hereby further given to the said company and to 
any other railroad company which, with their consent, shall use 
said bridge and tracks to use steam or other power for drawing or 
propelling their cars and trains over any railroad track the econ- 
struction and use whereof is authorized, or intended to be author- 
ized, by this ordinance, subject as to such construction and use to 
all the provisions and restrictions, so far as applicable, of an ordi- 
nance of the president, recorder, and trustees of the town of Parkers- 

burg entitled An ordinance to permit the Northwestern Vir- 
° ginta Railroad Company to lay rails along certain —— of 

the town, and for other purposes, passed October 1852 
which, together with the deed of ¢ ohnveyanhce and agrecmnent ee 
the president, recorder, and trustees and the said Northwestern Vir- 
ginia Railroad Company, bearing date on the Sth day of June, in 
the year one thousand eight hundred and fifty-five, and of record in 
the county of Wood and State of West Virginia, and all other ordi- 
nances and parts of ordinances heretofore passed by the said town 
and aecepted by the said Northwestern Virginia Railroad Company, 
and not repealed and no® conflicting with this ordinance, are hereby 
declared to be in full force and binding on the city of Parkersburg 
and the said Parkersburg Branch Railroad Company, as the succes- 
sors, respectively, of the former parties hereto; but the provisions of 


i 


Os THE BALTIMORE & OHIO RAILROAD COMPANY Ys, 


the first section of said ordinance of October 25, 1852, shall not be 
applied to the said extension hereby authorized. 

4. The permission and privileges granted by the ordinance are 
upon the following terms and conditions, and not otherwise, namely : 
That the said Parkersburg Branch Railroad Company shall, without 
unnecessary delay, proceed to the construction of the wharf at the 
foot of Court street, on the Ohio river, in the said city, as provided 
in the said deed of COnVeVahce and agreement, and complete the 
same, at the cost and charges of the said company, on or before the: 
Ist day of December, in the vear one thousand eight hundred and 
sixty-eight, the said wharf to have the same gradients and to extend 

as far from the outer line of Olio street Into the Ohio river 

i. as the wharf constructed by the said city between Kanawha 

, and Neal streets, anal. when completed, Lo be the property oft 

the said city, and under the exclusive care and control of the mavor 
and council thereof, 

». And be it further ordained, That the said Washington street, 
between Avery street ania the point of divergence from ssid street 
by the said railroad track or the superstructure supporting the same, 
shall be widened by the addition of twenty feet of ground, to be ob- 
tained on either or both sides of said street, so that the whole width 
of said Washington street, between the points aforesaid, shall be SIXLY 
feet from side to side, Including the sidewalks and the ground oceu- 
pied by said railroad company. 

6. If the land required for the purposes of this ordinance, or any 
part thereof, Cabot be purchased (or otherwise obtain | by aueree- 
ment with the owners thereof to the satisfaction of the mayor he is 
hereby further authorized and directed to cause application to be 
made to the cireuit court of Wood county to appoint commissioners, 
iis provided by law, for the Purpose of ascertalning il just COMMpen- 
sation for any part of such land aceording to the laws applicable 
and in force in such cases. 

: li shall be lawful for the Mavor, and he is hereby authorized 
and empowered, to extend the time for the removal of any butle- 
Ings or other Improvement, or any part of either, situated on any 

part of the land so purchased or obtained for any time that 
7) he may deem proper and expedient, not exceeding one vear 

from and after the passage of this ordinance, Upon such terms 
and conditions as may be assented to by the parties in interest by a 
suitable instrument In writing, duly signed, except that the par- 
sonage of the Catholie echureh Is not to be removed Winder this (l'- 
dinance unless the consent of the owners Is first obtained 

8S. The land to be acquired as aforesaid, on either or both sides 
of Washington street, shall be conveyed to the said city, except that 
if said company shall determine to construct said extension or any 
part of it outside of the present boundary of that street, or either 
side thereof, then the land so to be acquired shall be conveyed to 
said company, and in that case the said company is to leave a pass- 
way of at least seven feet In width between the piers or abutments 
and the outside boundary of the streets as widened, except along 
the Catholic parsonage while it remains, and also to leave the spaces 
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between the piers on Washington street, as ordained, free and unob- 
structed, and under the jurisdiction of the city for police and street 
purposes, limited only by the rights and privileges properly incident 
to the use of the property for the purposes of said extension and 
bridges, 

. For the purpose of paying all the damages and expenses inci- 
dent LO wide hing sid Washington street, as aforesaid, including il 
just compensation for the land to be acquired for said street or said 
railroad, it is farther ordained that the city of Parkersburg appro- 

priate fifteen thousand dollars in the bonds of the said city, 
ris pavable twenty Veurs after.date, with interest at the rate of 

sIX per cent. per annum, payable semi-annually, and that 
such bonds be delivered to said railroad Company to be disposed of 
or used for said purposes by said company upon said company 
agreeing to pay such additional sum as shail be necessary for the 
purpose of paving said expenses and damages, and the said railroad 
company shall indemnity the said city against all damages which 
shall be lawfully recovered from or awarded against said city (in- 
cluding cost) by reason of the construction of said railroad along 
Washington street, pursuant to this ordinance. 

10. This ordinance shall be of force and effect whenever the said 
Parkersburg Branch Railroad Company or its agents shall signify 
their aceeptance of the same. and their assent to all the terms, con- 
ditions, and stipulations herein contained, by a suitable instrument 
in writing, signed by their president, or any authorized agent, pro- 
vided the same is filed with the aVor and couneil in ninety days 
from the date of the prissale of this ordinanee, ana provided further 
that when said acceptanee ts filed the said railroad company shall 
commence their work on the bridge within thirty days after filing 
the same: and such acceptance and assent, together with this ordi- 
nance, shall have all the foree and effect of a contract or an agree- 
ment between the said company and the said city. All ordinances 
and parts of ordinances heretofore adopted which conflict with this 
ordinance are hereby repealed. 


cs Acceplance. 


The Parkersburg Branch Railroad Company hereby aecept and 
assent to all the terms, conditions, provisions, and stipulations of an 
ordinance of the mavor and council of the city of Parkersburg 
passed on the tenth day of May last entitled “An ordinance to 
widen Washington street and authorize the Parkersburg Branch 
Railroad Company to extend their track through the city to the 
Ohio river,” and do hereby agree that this acceptance and assent, 
together with the said ordinance, shall have all the force and effect 
of a contract or agreement between the said company and the said 
city, 

ln witness whereof the said Parkersburg Branch Railroad Com- 
pany have caused these presents to be signed by their president 
this third day of August, in the vear one thousand eight hundred 
and sixty-seven, 

Which was accepted by said railroad company and their said 
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road extended and constructed in accordance with said ordinance. 

That afterwards the, said city of Parkersburg received from the 
said Parkersburg Branch Railroad Company seven thousand five 
hundred dollars, which it accepted as a performance and discharge 
of the terms and conditions of the fourth section of the said ordt- 
nance passed the 10th day of May, 1867. 

That the said bridge across the Ohio river from low-water mark 
on the eastern shore to the low-water mark on the western share 
thereof is 0.242 miles; that there is a single railroad track on said 

bridge united with a like track on the east and west end 
78 thereof, so as to forma continuous railroad track from the 

town of Grafton, in West Virginia, to the town of Belpre, in 
the State of Ohio, and that the said track on said bridge always 
since its construction has been connected with the said extension 
through the city of Parkersburg on the east and a railroad on the 
west leading to the city of Cincinnati, in the State of Ohio, and has 
been used and operated by the Baltimore and Ohio railroad for the 
transportation of freight and passengers as a railroad company and 
for no other purpose; and that said bridge is not now and has never 
been used forany other purpose than asa railroad track connected as 
aforesaid; that the appellant is now, and has been for several years 
last past, including the year 1882, operating a continuous line of rail- 
road from Baltimore, Maryland, to Cincinnati, Ohio, using for this 
purpose the track on said bridge as part of such line and for no 
other than its railroad purposes. 

That the Parkersburg Branch Railroad Company is not now and 
never has, since the third day of April, 1865, been the owner of 
any railroad rolling-stock. The whole of the rolling-stock used on 
sald railroad since the sale of the Northwestern Virginia railroad in 
1865 has been owned by the Baltimore and Ohio Railroad Company. 

‘The appellant introduced Andrew Onderdonk, who, being sworn, 
testified that he made measurements of the railroad track in Wood 
county in December, 1882, to enable the Baltimore and Ohio Rail- 
road Company to make its return to the auditor for taxation and 
made his report thereof to said company. In making said measure- 

ment he assumed the mile posts as he found them on 
a the road to be correct, having no personal knowledge of their 

correctness, and from the distance measured from the bound- 
ary lines of the county of Wood, Walker district, Clay district, and 
Parkersburg district as they were shown and pointed out to him by 
persons living in the’ neighborhood of such boundary lines; that 
he did no running in any of such boundary lines, and he fixed the 
distance from measuring from them to the nearest mile post thereto, 
assuming the distance between them to be correct. And in the 
return ot such measurement he returned as follows: 


Of 2 EE hotel emeMee S| 
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But he discoved on the L4th day day of January thet he had mad 
“i mistake of one mile in Walker district : it should have been on¢ 
mile more, making the whole distriet which should have been 1 
turned LO 226 miles 11) Wood COUNTY. 
lt Ix further ngreed that the poient marked 2 |. ie filed by cLprpreri- 
lant, of the approach to the railroad bride in} (’ NtrOVersyY, imWay by 
rm ad 11) evidence O}) the trial of this CAUSC, 
And it is further agreed that the appellant may give in evidence 
a report in writing made to the cireuit court of Wood county, West 
Virginia, by J.S. A. Farrow, survevor of said county of Wood, and 
Andrew Onderdonk,. one of the engineers of appellant, upon certain 
matters of measurement directed to them bv said court, 
St) and is dated the Sth Lay oft January, ISSO, whieh is aecord- 
ingly done, and is in the words and figures following: 


Tue Baurimore & Onto Rarproap Co. 
Jo-erpo oS. Minter. Auditor: Ture Counry Courr or trie Country 
or Woop, The Crry or PArkKersperne, and Others. 


On appeal from assessment and valuation by Board of Publie Works. 


Pursuant to an order ot the cirenit court of Wood County, West 
Virginia. made in the above eause on the 1Sth day of January, 1SS4. 
we, the undersigned, J. S. A. Farrow and Andrew Onderdonk. to 
Whom said order was directed, have discharged the duties required 
by said order, and herewith submit our report on the same, as follows 
We have ascertained, by actual and careful measurements, that the 
length of the railroad known as the Parkersburg Braneh railroad. 
from its intersection with the line dividing the districts of Parkers- 
bury appa ( lav, in) the COUNTY 7) W ood. to the inte rsection of src 
ratlroad track with the boundary of the eitv of Park rsburg to be 
two (2) iniies and fourteen hundred and thirt, ~( iolit (1,458) feet. ana 
from said point to the beginning of the railroad bridge across thi 
Ohio river (at northwest side of Avery street) to be thirty-nine hun- 
dred and SIX (55 SON) feet: thenee from that pone Lo the iow-water mark 
Co) the eiustern shore of the (hio river (being the litre of the first 
pier in the river at ordinary stage of water) to be twenty-two hun- 

dred and seventy-one (2,271) feet, and thence from that point 
S| to low-water mark on the western shore of the Ohio river 

(being the centre of thi last pier 1) the rive rit ordinary stage 
of water) to be eleven Jiundred and seventeen (1,117) feet, making 
i total leneth of said bridge from its beginning in West Virginia 
“al Avery street) to low-watel mark Ol) thre Oho <hore thirty-thre Cc 
hundred and « ightv-eight feet (5,588). And we also find that the 
distance of one mile from the West Virginia end of said bridge (at 
Avery street) slong said track towards Crafton extends to a point 
thiriv-five hundred and thirty-four (5,554) feet east of mile post No. 
‘i stunding near Wells’ refinery, and that a distance of one mile 
from low-water mark on the West Virginia side of the Olio river 
extends to a point twelve hundred and sixty-three (1,265) feet east 
of said mile post No. 1. 

j—1] 2359 
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Where the word “ bridge” oceurs in the above report it is intended 
to apply to that portion of the railroad constructed above the pres- 
ent surface of the ground. 

All of which is respectfully submitted. 

January 8th, 1880. 

J.S. A. FARROW. 
LNDREW ONDERDONK. 
SALTIMORE & OHTO 
RAILROAD COMPANY. 
By JNO. A. HUTCHINSON, Its Attorney. 
JOSEPH 8S. MILLER, 
Auditor of the State of West lirginia. 
And OTHERS, Defendants, 
by A. I. BOREMAN, Their Attorney. 


+ 


82 The United States of America to Joseph 8. Miller, auditor of 


the State of West Virginia; The County of Wood, The City 
of Parkersburg, and Board of Education of the District of Parkers- 
burg, in the County of Wood, Greeting: 

You are hereby cited and admonished to beand appearataSupreme 
Court of the United States to be holden at Washington on the second 
Monday of October, 1886, pursuant to a writ of error dled in the clerk’s 
office of the circuit court of the United states for the district of West 
Virginia, wherein The Baltimore and Ohio Railroad Company is 
plaintiff in error, and you are defendant in error, to show eause, if any 
there be, why the judgment rendered against the said plaintiff in 
error, asin thesaid writ of error mentioned, should not be corrected, 
and why speedy justice should not be done to the parties in that be- 
half. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
United States, this 8th day of October, in the vear of our Lord one 
thousand eight hundred and eighty-six. 

L. Bb. DELLICKER, 
Clerk Circuit Court U., S. D. W. Va. 


Re turn. 


Served the within citation on the 9th day of October, 1886. by de- 
livering a true copy thereof to A. I. Boreman, the attorney and coun- 
sel of record for the defendants named. 

C. SEHON, 
U.S. Marshal. 
J. R. MEHEN, 
Deputy U.S. ML. 


83 And on another day, to wit, on the 16th day of August, 

1886, a citation was issued from the clerk’s office of the cir- 
cuit court of the United States for the district of West Virginia, 
which citation, with the return thereon, is in words and figures fol- 
lowing, to wit: | 


= 


= 
2? 


\ 


JOSEPH S. MILLER, AUDITOR. &¢.. ET AL. {35 
Citation. 


The United States of America to Joseph S. Miller, auditor of th. 
State of West Virginia; The County Court of Wood County, The 
Board of Education of Parkersburg District, in the County of Wood, 
and the City of Parkersburg, Greeting: 


You are hereby cited and admonished to be and appear at a 
Supreme Court of the United States to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the clerk's office of* the circuit court of the United States for the 
district of West Virginia, wherein The Baitimore and Ohio Railroad 
Company ts plaintiff in error and you are defendant in error, to 
show cause, if any there be, why the decree rendered against the 
said plaintiff in error, as in the said writ of error mentioned, shoutd 
not be corrected, and why speedy justice should not be done to the 
parties In that behalf. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
United States, this 16th day of August, in the year of our Lord one 
thousand eight hundred and eighty-six. 

L. B. DELLICKER, 
Clerk Circuit Court U.S. D. W. Va. 


S4 The “return” thereon is in words and tigures following, to 
Wit: 
Return. 


Served a true copy of the within citation on P. W. Duffy, auditor 
of the State of W. Va., by serving the same personally upon him, as 
such auditor, at the office of the said auditor of W. Va., at Charles- 
ton, W. Va., 23rd day of August, 1556. 

C. SEHON, 
Uj. NS. Marshal. Dist. of We. La. 
J. H. VAN BUREN, 
Dep. M. 


I, L. B. Dellicker, clerk of the circuit court of the United States 
for the district of West Virginia, do certify that the foregoing isa 
true copy from the records and papers of mv office of the record in 
the case of The Baltimore and Ohio Railroad Company against The 
Board of Public Works and others lately pending in this court. 

In testimony whereof I hereunto set my hand and the seal of 
said court, at Parkersburg, in said district, this 6th day of Septem- 
ber, LSS6. 

Seal Circuit Court United States, ’ 

i District West Virginia, Parkersburg, West Va. 

L. B. DELLICKER, 
Clerk Circuit Court U.S, D. W. Va. 


1 | B. & O. R. R. CO. VS. JOSEPH S. MILLER, AUDITOR, &¢., ET AL. 


SD The Luited States of America ich Joseph S. Miller, auditor 

of the State of West Virgina : The County of Wood, The 

City of Parkersburg, and The Board of Education of the Dis- 
trict of Parkersburg. 1) the County ot Wood. Greeting : 


You are hereby cited and admonished to be and appear at a 
Supreme Court of the United States to be holden at Washington Ol} 
the second Monday of October. ISS6, pursuant to a writ of error 
filed in the clerk’s oflfiee of the circuit court of the United States for 
the «istrict of West Virginia, wheretn The Baltimore and Ohio Raail- 
road Company is plaintiff in error and you are defendants In error, 
to show cause, If any there be, whiv the judgment rendered agalst 
the said plaintiff in error, as in the said writ of error mentioned, 
should not be corrected, and why speedy justice should not be done 
to the parties in that behalf. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
United States, this Sth day of October, in the vear of our Lord one 
thousand eight hundred and eighty-six 

Lb. DELLICAER, 
f lev: Cireuil (wnuyt ‘Ob s.. 1). in :. 


Sp | Endorsed: | b.& OR. Co rs, JOS. SS. Miller, VC Citation. 

Served the within eitation on the Oth day of October. ISS6, 
by delivering a true copy thazrof to A.J. Borman, the attorney and 
counsel of record for the defendants named, C. Sehon, U, Ss. mar- 
shal. J. R. Mehen, deputy U.S. M. 


Kndorsed on cover: West Virgina Ct.42.68 Be Te «6 
Baltimore & Ohio Railroad Company, plaintiff in error and ap- 
pellant, vs. Jos phi S. Miller, auditor of the State of West Virginia 
The County Court of Wood County, The Board of Edueation of the 
District of Parkersburg, and The City of Parkersburg. Filed Oc- 
tober pe A ISS6. [Stamped :] Supreme (Court . | = clerk's office, 
Received Oct. 14, 1886. . 
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STATEMENT OF CASE. 


his case is an appeal from the assessment made by the 
Board of Public Works of the State of West Virginia on 
property in the county of Wood, in such State. 

The assessment for taxation of railroad property in West 
Virginia is made under and in pursuance of the 67th section 
of chapter 29 ol the code of that State, as amended by chapter 
62 of the acts of the legislature of the year 18853. 


' 
; 


riety e . . . , . . 
Lhe port mor such section which it is deems d necessary to 


consider in the deeision of this case is as follows: 


"hy . leo ey ' nr a orgs . . +¥ } - mtin ‘ . 
4 Bit preside t. Vi‘ pratt sident, se retary Ol PPELEACL PAL ite i) inting ofhicers 
f inv ¢ rporatl mor company OWnME oT Ope ratings uw railroad, ol railway, 


VHoLUV or in part will ntois Stute, tol the transportation Ol lreignt or pius- 


enyers, or both, for compensation, shall make a return in writing to the 
auditor on or before the tirst day of Aprilin each year, which shall be signed 
ind sworn to by one of said oflicers, showing in detail the following pal 
tien or the vear ending on the thirty-lirst day of December next pre- 
dine, ViZ 
i 2 he ww ih le munalees ol mules Ol railroad OWedU, Opel ited oO] leased 
mY SUCH COPpo! atic ¢ COMMAS within this Stats 
ond if such rar, ‘| so owned, operated cil leased 1 such corporation (il 


. ’ , ’ ’ ’ , 
ompany be partly within and partly without this State, the whole number 


it miles thereof within this State, and the whole number of miles without 
the same, including its branches inand out of the State. 

lhivd Its railroad track in each county in this State through which it 
runs; giving the whole number of miles of road in the county, including 


wv track and its branches. and side and second tracks, switches and turn- 


+ ; ’ ; | ‘ } P sities 7 +] eeealy nat ’ TO , , 
+ Tuere inal the lair cash Value per milie ol such railroad in each couuty, 
| 77 
— = , } =e = Di anil - 
ludinz in such valuation such main tracks, branches, side and second 
* " + } " } va , 
K 4, WiteDes and turnouts, 
; ' 
\ll its rolling stock: viving a detailed statement of the number of 


} , ' | Tr 
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t and other cars of 
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every description, and the fair cash value of all such cars used wholly, or in 
part in this State, distinguishing between such as are used wholly in this 
State and such as are used partly within and partly without the State ; the 
whole number of engines, including their appendages, used wholly or in part 
within this State, distinguishing between such as are used wholly within 
this State and such as are used partly within and partly withont the same 

and the fair cash value of such as are used wholly within the State, and 
such as are used partly within and partly without the State; and the 
proportional value of such cars and engines used by it partly within and 
partly without the State, according to the time used and the number of 
mifes run by such cars and engines in and out of the State; tnd the pro- 
portional cash value thereof to each county in this State within which such 
railroad runs. 

Fifth—Its depots, station houses, freight houses, machine and repair shops 
and machinery therein, and all other buildings, structures and appendages 
connected thereto or used therewith, together with all other real estate othe 
than its railroad track, owned or used by it in connection with its railroad, 
and not otherwise taxed, including telegraph lines owned or used by it, and 
the fair cash value ot all buildings and structures, and all such maehinery 
and appendages, and of each parcel of such real estate, including such tele- 
graph line, and the cash value thereof in each county in this State in which 
it is located. 

Sixth—Its personal property of every kind whatsoever, including money, 
credits, investments, wholly neld or used in this State, showing the amount 
and value thereof in each county. 

Serenth—Its actual capital stock and the number, amount and value in 
cash thereof; the amount of its capital stock actually paid in; the total 
amount of its bonded indebtedness, and of its indebtedness not bonded: 
its gross earnings for the year, inclnding its earnings from its telegraph 
lines, which shall be stated separately, on the whole length of its road, in- 
cluding the branches thereof, in and out of the State and also such earnings 
within this State on way freight and passengers, and the proportion of such 
earnings in this State on through freight and passengers carried over its lines 
in and out of the State. to be ascertained by the number of miles the same 
were carried by it within and the number of miles without the State. 

Fighth—Its gross expenditure for the year, giving a detailed statement 
thereof under each class or head of expenditure. 

If any corporation or company fail to make such return to the auditor as 
herein required, it shall be guilty of a misdemeanor and fined one thousand 
dollars tor each month such failure continues. 

Prosecution for such failure shall be in the county wherein the seat of 
government is. If such return be made to the auditor, he shall lay the same. 
as soon as practicable thereafter before the board of public works: and if 


such return be satisfactory to the board it shall approve the same, and by an 


order entered upon its records, direct the auditor to assess the property of 


0 


such corporation or company, with taxes, and he shall thereupon assess the 
same as hereinafter provided. But if such return be not satisfactory to the 
board, or if any such company fail to make such return as herein required, 
said board of public works shall proceed in such manner as to it may seem 
best to obtain the facts and information required to be furnished by such re- 
turn ; and to this end the said board may send for persons and papers, and 
may compel the attendance of any person and the production of any paper 
necessary, in the opinion of said board, to enable it to obtain the intormation 
desired tor the proper discharge of its duties under this section. 

Any expenses neeessarily incurred by said board in procuring such infor- 
mation shall be paid by the governor out of the contingent fund. 

If any per: on shall refuse to appear before said board when required by it 
to do so, as aforesaid, or shall refuse to testify betore said board in regard to 
any matter as to which said board may require him to testify, or if any per- 
son shall refuse to produce any paper in his possession or under his control, 
which said board may require him to produce, every such person shall be 
guilty of a misdemeanor, and fined five hundred dollars, and shall be im- 
prisoned not less than one nor more than six months, at the discretion of the 
court. Prosecutions against any such person shall also be in the county 
wherein the seat of government is. As soon as possible, after the board of 
public works shall have procured the necessary information to enable it to 
do so, said board shall proceed to assess and fix the fair cash value of all the 
property of said corporation or company hereinbefore required, to be re- 
turned by it to the auditor, so far asthe said board has been able to ascer- 
tain the same, in each county through which the railroad of any such cor- 
poration or company runs. In ascertaining such value the board shall con- 
sider any return which may have been previously made to the auditor by 
such corporation or company, aud all the evidence and information it has 
been able to procure by the means aforesaid, and all such as may be offered 
by such corporation or company. And the decision of said board thereon 
made shall be final, unless the same be appealed from within thirty days 
after such decision comes to the knowledge of the president, vice president, 
secretary, or principal accounting officer, or the attorney of such corpora- 
tion or company transacting business for it in the county wherein the seat 
of government is, in the manner following: Any corporation or company 
claiming to be aggrieved by any such decision, may, within the time afore- 
said, appeal therefrom as to the assessment and valuation made within each 
county through which its road runs, to the circuit court of such county ; and 
such appeal shall have precedence over all other cases on the docket of such 
court, aud be tried in the shortest time possible after such appeal is dock- 
eted. The court shall hear all such legal evidence on such appeal as may 
be offered by the state, county, district or municipal corporation, and by 
the corporation or company taking such appeal. And if the court be satis- 
fied that the value so fixed is correct, it shall confirm the same; but if it be 
satisfied that the value so fixed by said board is either too high or too low, 


6 


the court shall correct the valuation so made, and ascertain and fix the true 
value of such property according to the facts proved, and certify such value 
to the auditor. In case the lists and valuations of the property filed with 
the auditor as aforesaid, be satisfactory to the board of public works, and in 
cases where an assessment of the property of such company is made by the 
board of public works as aforesaid, the auditor shall immediately certify to 
the county court of each county through which such railroad runs, the value 
of the property therein of every such company as valued or assessed as afore- 
said, and it shall be the duty of such court to apportion the whole of such 
value between such districts and independent school districts in their county 
through which said road runs, as near as may be according to the value 
thereof, and then a proportional valuation to each municipal corporation in 
their county through which said road runs according to the value thereof. 
It shall be the duty of the clerk of the county court of every county through 
which any railroad runs, within thirty days after the county and district 
levies are laid by such court, to certify to the auditor the apportionment 
made by the county court as aforesaid, and the amount levied upon each 
one hundred dollars value of the property in the county for county purposes, 
and on the value of tbe property in each magisterial district through which 
such railroad is located, for district purposes. 

It shall also be the duty of the secretary of the board of education of every 
school district and independent school district through which the rail- 
road runs, in each county, within thirty days after the levy is laid 
therein for free school and building purposes, or either, to certify to 
the auditor the amount so levied on each one hundred dollars value 
of the property therein for each of said purposes; and it shall be 
the duty of the recorder, clerk or other recording officer of every munici- 
pal corporation, through which such railroad runs within the same time 
after a levy is laid therein for any of the purposes authorized by law, to cer 
tify to the auditor the amount levied upon each one hundred dollars value 
of the property therein for eacb and every purpose. Any clerk of a county 
court, secretary of a board of cducation, or recorder, clerk or other recording 
officer of a municipal corporation, whoshall fail to perform any of the duties 
herein required of him shall be guilty of a misdemeanor, and fined not less 
g3han one hundred nor more than five hundred dollars. 

In case of the failure of any such ofhcer to furnish to the audiior the cer- 
tificate herein required, the auditor may obtain the rate of taxation for any 
of said purposes from the copies of the land books on file in his office, if the 
same be found in such books, and if not, in such other way or manner as he 
may deem necessary or proper for the purpose. As soon as possible afior the 
value of the property of such corporation or company is fixed by (he boord of 
public works, or by the circuit court on appeal as aforesaid, and alter he «hall 
have obtained the information herein provided for to enable him ‘to 0 


? 
the auditor shall assess and charge the property of every such corpora’ on or 
company with the taxes properly chargeable thereon, in a book to be kept 
by him for that purpose, as follows : 
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First—With the whole amount of taxes upon its property for state and 
state school purposes. 

Second—With the whole amount of taxes on its property, in each county 
through which its road runs, for county purposes. 


Third—With the whole amount of taxes on its property in each magis- 
terial district through which its road runs, for road and other district pur- 
poses other than free school and building purposes. 

Fourth—With the whole amount of taxes on its property in each school 
district and independent school ‘istrict through which its road runs, for 
free school and building purposes. 

Fifth—With the whole amount of taxes on its property in each municipal 
corporation through which its road runs, for each and all of the purposes for 
which a levy therein is made by the municipal authorities of such corpora- 


‘7 


tion. 


The board of public works, named in the foregoing statute 
law, is a corporation created by law, 7. e., by first section of 
chapter 56 of the code of West Virginia, which reads as 
follows: 

‘*1. The governor, auditor, treasurer, superintendent of free schools and 
attorney general shall be and continue a corporation under the style of ‘ the 
board of public works.’ ”’ 

The Baltimore and Ohio Railroad Company, being dissat- 
isfied with the assessment upon its property in the county of 
Wood, made by the Board of Public Works of the State 
for the year 1883, pursuant to the statute aforesaid, appealed 
as authorized by such statute to the circuit court of the State 
in said county. 

The Railroad Company commenced its proceedings on ap- 
peal by filing a petition in the circuit court of Wood county, 
(see record, page one,) and on January 9th, 1884, filed a pe- 
tition and bond to remove the proceedings into the circuit 
court of the United States for the district of West Virginia, 
(record pages 2, 3 and 4), claiming the right to such removal 
by virtue of the act of Congress. 

The petition for removal alleged, in effect, that the appeal 
was a suit of a civil nature between the company and Joseph 
S. Miller, auditor of the state of West Virginia; that the 
matter in dispute therein exceeded in value, exclusive of costs, 
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the sum or value of five nundred dollars; that the controversy 
was between citizens of different states; that at the time the 
appeal proceedings were commenced said Miller was and still 
continued to be a citizen of West Virginia ; ; that the county of 
Wood, the city of Parkersburg and district of Parkersburg 
were and still continued to be municipal corporations of said 
state ; and that it, said company, was a corporation of the state 
.of Maryland. (Record page 4.) 

Auditor Miller, the county court of Wood county, the 
board of education of Parkersburg district and the city of 
Parkersburg, in the state court, answered the petition for re- 
moval, denying that the company was a citizen of Maryland, 
either then when the answer was filed or at the time of 
the institution of the proceedings; alleging it to'be a cor- 
poration and citizen of West Virginia; denying. that the 
controversy was between citizens. of different states ; making 
the act of the General Assembly of the state of Mary- 
land and the several acts of the General Assembly of Vir- 
ginia in regard to the incorporation and construction of the 
Baltimore and Ohio railroad part of the answer; denying 
the right of the company to remove the appeal to the United 
States Court for any reason whatever, and praying for the dis- 
mission of the petition tor removal. (Record pages 65 and 6.) 

Upon the 18th day of January, 1884, the company presented 
to the Cireuit Court of the United States aforesaid an authen- 
ticated transcript of the record in the Wood county appeal 
matter and on its motion the court docketed the appeal asa 
cause in that court. (Record page 1.) 

Upon the 23d day of June, 1886, the Wood county appeal 
proceeding was remanded by said United States Circuit 
Court to the Wood County Circuit Court, on motion of 
Joseph S. Miller, auditor &e., the county court of Wood 
county, the board of education of the district of Parkersburg 
and the city of Parkersburg; but a writ of error to and an 
appeal from the remanding order were both granted to the 
railroad company. (Record pages 7 and 8.) 


ARGUMENT. 


It is respectfully contended that this case was properly re- 
manded to the State court for five distinct reasons, viz: 

First. The Baltimore and Ohio Railroad Company, in so 
far at least as the matters involved in this case are concerned, 
was when the same was instituted and when the petition for re- 
moval was filed, and it ever since has been a corporation of the 
State of West Virginia and a citizen, within the meaning of 
the removal act of Congress, of the same State as all the other 
persons, corporations and bodies politic interested in such case. 

Second, This case is not a suit of a civil nature at law or 
In equity. 

Third. In this case the matter in dispute does not exceed, 
exclusive of costs, the sum or value of tive hundred dollars. 

kourth. If this ease ean be held to be a suit of a civil na- 
ture either at law or in equity, the State of West Virginia isa 
necessary and indispensable party defendant therein, and the 
suitis not between citizens of diflerent States, for the State of 
West Virginia is not a citizen of any State. 

CITIZENSHIP. 

The question ef the right of the Baltimore and Ohio Rail- 
roal Company te remove suits in which it ts a party, brought 
by or against citizens of the state of West Virginia, from the 
state courts to the Federal Court, has loug been a vexed one, 
decided against the right by the state courts and in favor ot 


— 
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its existence by the Federal Circuit Court. The state courts 
and authorities have almost uniforinly claimed and decided 
that the company is a domestic corporation of the state of 
West Virginia, and a conflict of jurisdiction has been caused, 
which it is extremely desirable, in the interest of the people 
of the state, to have finally and conclusively settled. In the 
views of many, and I think I can safely say of most of the legal 


‘profession on the bench or atthe bar in West Virginia the ques- 


tion, whether the Bilti noreand Ohio Railroad Company is a 
Maryland corporation only and as such entitled to remove 
suits, in which it is a party, to the Federal Court from state 
courts, is still unsettled. 

The removal of suits by this company from the state courts 
to the Federal Court has been of incalculable injury to the 
people of West Virginia, and, if unjustified by law, this evil 
can only be prevented by a decision of the highest tribunal 
in the nation, the Supreme Court of the United States. In 
order that the subject may be finally put at rest, as the repre- 
sentative of the people of West Virginia, I respectfully but 
earnestly urge the Court, if in its opinion it can properly do 
so in this case, to finally settle this question which has so long 
been a distressing cause of discontent to the people of the state 
by reason of the uncertainty which surrounds it, produced by 
the conflict between the decisions of the state and federal 
courts, 

I can add nothing by way of illustration of the effeet of 
these removals of suits by this company to what is said by 
Judge Johnson or the Supreme Court of Appeals of West 
Virginia in announcing the opinion of that court in the ease 
of the B. & O. Railroad Co. vs. The P., W. & Ky, Railroad 
Co., 17 W. Va. 812. In that case the judge said, at page 
878: 

‘* The hardship of regarding the Baltimore & Ohio Railroad Co. not liable 
to suit in the courts of West Virginia, as pointed out by Mr. Justice Swayne 
in Railroad Co. vs. Harris, would be no less, if cases brought in the state 


courts against the company, could be removed to the Federal Court. It 
would in many cases amount to a denial of justice. For instance, an action 
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is brought against the company in Jefferson county for a sum exceeding 
$500.00. The plaintiff is a poor man and has suffered an injury from the 
railroad ; his witnesses reside in the county ; he can without trouble secure 
their attendance there ; he has some show of a speedy trial, for there are 
three terms of a state court in a year; but the case is removed into the 
circuit court of the United States. That court sits at Parkersburg, three 
hundred miles from the home of the plaintiff. The court sits but twice a 
year. He is compelled to pay the fare of all his witnesses on the defendant’s 
road for three hundred miles, if he is able to do it; if not, justice is denied 
him. He may take them, once, twice or thrice, and the case may be con- 
tinued. He has suffered in expense perhaps more than his claim will 
amount to. On the other hand, the railroad company transports its wit- 
nesses without charge at any time it pleases, and is actually reaping a profit 
out of the poor man, who is compelled to pay the railroad company for 
transporting his witnesses. If such is the law, it is hard and unjust. It 
has not yet been so held ; and it seems to me, it never can be.’’ 

For much of my argument on the question of the citizenship 
of the Baltimore and Ohio Railroad Company, I am indebted 
to briefs of fellow members of the bar, filed in other cases. 

For the purposes of jurisdiction, a corporation is conelu- 
sively presumed to be a eitizen of the State which created it. 
Its citizenship then depends on the legislation under which it 
was formed. Thecharter of the Baltimore and Ohio Railroad 
Company is a public act of which the court takes judicial no- 
tice; Hari vs. B. & O. R. R. Co., 6 W. Va., 336; State vs. 

3. & O. R. R. Co., 15 W. Va., 392; Mahaney vs. Kephart, 
15 W. Va., 624. 

By reference to the Maryland session acts of 1827, an act 
will be found to have passed on the 27th of February of said 
year, providing for the incorporation of the Baltimore and 
Ohio Railroad Company, and by reference to the aets of the 
General Assembly of Virginia, of 1826-27, an act will be 
found to have passed March 8th, 1827, reciting the Maryland 
act, and providing for the incorporation of the Baltimore and 
Ohio Railroad Company in Virginia. It will be seen on ex- 
amination of the two acts of 1827, that the Maryland corpora- 
tion was not in existence when the Virginia act of March 8th, 
1827, was passed, 

The subseribers to the capital stock of the Baltimore and 
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Ohio Railroad Company became a corporation under both 
acts at the same time, that is as soon as ten thousand shares, 
or one million of dollars of the capital stock of the company 
were subscribed in the manner specified in those acts. By 
the first section of the Maryland act of 1827, commissioners 
were named to open books at such times and places as they 
might direct, for the purpose of receiving subscriptions to the 
capital stock of the B, & O. R. R. Co., after having given no- 
tice of the times and places of opening the same, which books 
were to be kept open for at least ten successive days from the 
first opening of the same. And if the amount necessary for 
the incorporation of the company should not have been sub- 
scribed during the ten days, the commissioners were author- 
ized to re-open the subseriptions from time to time for twelve 
months thereafter, until the sum necessary should be sub- 
scribed. 

The first section of the Maryland act is as follows: 

“1. Beit enacted by the General Assembly of Maryland, That Isaac Me- 
Kim, Thomas Ellicott, Joseph W, Patterson, John McKim, Junior, William 
Stewart, Talbot Jones, Rosewell L. Colt, George Brown and Evan Thomas. 


be and they are hereby appointed commissioners, under the direction of a 
ma‘ority of whom, subscriptions may be received to the capital stock of the 
Baltimore and Ohio Ratlroad Company, hereby, incorporated: and they, or a 
majority of them, may cause books to be opened at such times and places 
as they may direct, for the purpose of receiving subscriptions to the capital 
stock of said company, after having given notice of the times and places of 
opening the same, as they may deem proper: and that upon the first open- 
ing of said books, they shall be kept open for at least ten successive days, 
from 10 o'clock A. M. to 2 o'clock P. M., and if at the expiration of that 
period, such a subscription to the capital stock of said company, as is neces- 
sary toits incorporation, shall not have been obtained, the said commission- 
ers, or a majority of them, mav catse the said books to he opened from time 
to time, after the expiration of the said ten days, for the space of twelve 
months thereaiter, or until the sum necessary to the incorporation of the 


company Shall be subscribed, if sooner subscribed : and if any of the said 
commissioners shall die, resign, or refuse to act during the continuance of the 
duties devolved upon them, by this act, another may be appointed in his 


stead, by the remaining commissioners, or a majority of them.” 


The seeond section is as tollows : 


‘“‘And be it enacted, that the capital stock of the Baltimore and Ohio 


Railroad Company shall be three millions of dollars, in shares of one hun- 
lred dollars each, of which ten thousand shares shall be reserved for sub- 
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it shall be null and void 

‘The act of the General Assembly of Vir ring passed Mareh 
Sth, 1827, is entitled “An act to confirm a law passed at the 
present seSS10N of the General Assembly (>i Marviand, en- 
tied, ‘An act to Incorporate the Baltimore and Ohio Railroad 
? 9 Va Sess Acts 1825-27. pige aa.) 


Atter the title and date of passage, this act proce eds : 


“Whereas, an act has passed the legislature of Maryland, en- 
titled ‘An act to ine rporace the Baltimore an LOhio R tilroad 
Company,’ in the following words and firures, viz.:” (here the 
Virginia aet sets out the Maryland act in full, and then pro- 
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Ohio Railroad Company became a corporation under both 
acts at the same time, that is as soon as ten thousand shares, 
or one million of dollars of the capital stock of the company 
were subscribed in the manner specified in those acts, By 
the first section of the Maryland act of 1827, commissioners 
were named to open books at such times and places as they 
might direct, for the purpose of receiving subscriptions to the 
‘apital stock of the B. & O. R. RB. Co., after having given no- 
tice of the times and places of opening the same, which books 
were to be kept open for at least ten successive days from the 
first opening of the same. And if the amount necessary for 
the incorporation of the company should not have been sub- 
scribed during the ten days, the commissioners were author- 


‘ 


ized to re-open the subseriptions from time to time for twelve 
months thereafter, until the sum necessary should be sub- 
scribed. 

The first section of the Maryland act is as follows: 

‘1. Beit enacted by the General Assembly of Maryland, That Isaac Me- 
Kim, Thomas Ellicott, Joseph W, Patterson, John McKim, Junior, William 
Stewart, Talbot Jones, Rosewell L. Colt, George Brown and Evan Thomas, 
be and they are hereby appointed commissioners, under the direction of a 
ma‘ority of whom, subscriptions may be received to the capital stock of the 
Baltimore and Ohio Railroad Company, hereby, incorporated: and they, or a 
majority of them, may cause books to be opened at such times and places 
as they may direct, for the purpose of receiving subscriptions to the capital 
stock of said company, after having given notice of the times and places of 
opening the same, as they may deem proper; and that upon the first open- 
ing of said books, they shall be kept open for at least ten successive days, 
from 10 o’clock A. M. to 2 o'clock P. M., and if at the expiration of that 
period, such a subscription to the capital stock of said company, as is neces- 
sary to its incorporation, shall not have been obtained, the said commission- 
ers, or a majority of them, may cause the said books to be opened from time 
to time, after the expiration of the said ten days, for the space of twelve 
months therealter, or untit! the sum necessary to the ine rporation of the 
company Shall be subscribed, if sooner subseribed : and if any of the said 
commissioners shall die, resign, or refuse to act during the continuance of the 
duties devolved upon them, by this act, another may be appointed in his 


stead, by the remaining commissioners, or a majority of them.” 


The seeond section is as follows: 


‘And be it enacted, that the capital-stock of the Baltimore and Ohio 
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ailroad Company shall be three millions of dollars, in shares of one hun- 
dred dollars ene ly. of which ten thousand shares shall he reserved for sub- 
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succession, and by said corporate name may sue and be sued, and may have 
and “a CODIMOTL st il, which they shall have powell to iter or renew at 
their pleasure, and shall have, enjoy, and may exercise all powers, rights 
and privileges which other corporate bodies may do, for the purpose 
mentioned in this act.”’ The titth seetion pre ided, “‘that if the subserip- 


tion herein made necessary to the incorporation of the said company, shall 
not be obtained within twelve months after the first opening of th subscrip- 
tion books by the said commissioners, this act and all the subscriptions under 
it shall be null and void.”’ 
ah ' a ee a re ee 
The act of the General Assembly of Virginia passed March 
Sth, 1827, is entitled “An act to confirm a law passed at the 
: ' | — oa 
present session of the Gieneral Asseinbly a Marviand, en- 
“os Le ay 
tied, ‘An act to Incorporate the Baltimore and Ohio Railroad 
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Company. (Va. Sess. Acts 1826-27, pige 77.) 
After the title and date of passave, this act proceeds ; 
vr) : 5 | 
“Whereas, an act has passed the legislature of Maryland, en- 
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titled ‘An act to tneorporate the Baltimore and Ohio Railroad 
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Company,’ in the following words and fizures, viz.:” (here the 
Virginia act sets out the Marvland aet in full, and then pro- 
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ceeds, as follows :) 
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immunities which ure reserved to the State of Maryland, to the citizens 
thereot, are hereby reserved to the State of Virginia and her citizens ; except 
that the said company shall net make or authorize to be made any lateral 


without the consent of this leyisla- 
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ture ; that the said road shall not strike the Ohio at a point lower than the 
mouth of the Little Kanawha, on said river.’’ 

If as soon as ten thousand shares of the capital stock were 
subseribed the subscribers became entitled to the rights and 
privileges and subject to the obligations of a body cor- 
porate, within the territory of Maryland, they beeame at the 
same time entitled to the same rights and privileges and sub- 
ject tothe same obligations of a body corporate within the terri- 
tory of Virginia. Let usapply the Virginia law some what in 
detail. What rights and privileges were granted to the sub- 
secribers of the said eapital stock, their successors and assigns? 

1. ‘°* To be incorporated into a company by the name of the Baltimore 
and Ohio Railroad Company.’’ : 

The same privilege is then granted them within the terri- 
tory of Virginia. 

2. ‘** By that name shall they be capable in law of purchasing, holding, 
selling, leasing and conveying estates, real, personal and mixed, so far as 
shall be necessary for the purpose hereinatter mentioned, and no farther.”’ 

The same right with the same limitation is granted them 
within the territory of Virginia. 

3. ‘* And shall have perpetual succession.’’ 

Virginia grants the same privilege within her territory. 

1. ‘“‘ And by said corporate name may ‘sue and be sued,’ *’ 

Virginia grants the same right to and reserves to herself 
and her citizens the same right of suing which the state of 
Maryland has reserved to herself and her citizens, 

5. ‘** And may have and use a common seal.” 
This privilege is granted alike by Maryland for her terri- 
tory and by Virginia for hers. 

6. ‘* And shall have, enjoy and may exercise all the powers, rights and 
privileges which other corporate bodies may lawfully do, for the purpose 


mentioned in this act.” 


All this may be done within the territory of Virginia as ef- 
fectually as within the territory of Maryland. And so we 
might go through with the Maryland law. The Virginia 


statute, in all essential particulars, follows the Maryland law, 
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and makes it law within and for the territory of Virginia. 

The Baltimore and Ohio Railroad Company was to be put 
upon substantially the same footing within the territory of 
each State. The ‘Virginia act of March 8th, 1827, was there- 
fore, we take it, an act of incorporation, No precise form of 
expression is necessary to make a corporation by legislative 
enactment. -It is not necessary that the word “incorporate,” 
“found,” ‘orect,”’ or “establish,” should be used, and this has 
been the rule from the earliest times of the common law. 
Comyns Dig. Tit. Franchises, F. 6; 2 Kent’s Com., (276); 
The Conservators of the river Tone v. Nash, 10 B & Cres,, 349, 

The Maryland act was passed on the 27th day of February, 
1827,and on the ninth day thereafter, i. e., on Mareh 8th, 
1827, the General Assembly of Virginia passed “an aet to 
confirm” the Maryland law. As before stated, the Maryland 
law had-established no existing corporation when the Vir- 
gina act Was passed, for the corporation was only created by 
the terms of the Maryland law when ten thousand shares of 
the capital stock were subseribed. The subscribers, their sne- 
cessors and assigns, then became a corporation. But if) such 
shares were not subseribed for within twelve months from the 
opening ol subseription books, the act and subseriptions under 
it became void. By the requirements of the Maryland law 
the commissioners were to keep Open subscription books for at 
least ten successive days from the first opening of the same. 
The ten days during which subseription books were to be 
kept open could not have expired when the Virginia act was 
passed. Had the Virginia act been introduced and rushed 
through the General Assembly upon the day of its passage, 
that day was only the ninth day after the passage of the 
Maryland law. It may fairly be inferred that the fact was, as 
it is understood to have been, that the ten thousand shares 
had not been subscribed when the Virginia act was passed, 
and that there was no corporation then in existence. This 
being a matter of public history connected with the charter- 


ing of this great public work, the court might take judicial 
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notice thereof. Hart vs. Baltimore & Ohio RK. R. Co., G6 WwW. 
Va., 359. 

There being no corporation in existence, the act of Virginia 
was notsimply an enabling act or license: to a railroad cor- 
poration. It was intended as an act to give life and vitality 
Lo a projected corporation, The title of the Virginia act ine 
dicates this, and the title of an act is for the express purpose 
ot showing its object. It does not pretend to license a Mary- 
land corporation, but in the title says, it is “to confirm” the 
Maryland act. To confirm, according to Webster, is “to make 
firm, or more firm; to add strength to; to strenethen ; to fix; 
to ratify; to assent to,” &e, Lverything in the Maryland aet 
then was strengthened, made firm and ratified by the Virginia 
law. The intent of the General Assembly of Virginia to do 
this is unmistakably manifested by the title of their act. It is 
the intent of the Virginia legislators which governs the ques- 
tion under consideration. 

The Virginia act was to confirm, ratify and strengthen the 
authority of certain gentlemen, named in the Maryland act, to 
be commissioners to open books of subscription to the capital 
stock of the projected corporation, It next was to confirm, fix 
and assent, that when ten thousand shares should be subseribed, 
the subscribers, their successors and assigns, should be a cor- 
poration, The Virginia act made such subscribers a eorpora- 
tion, not of Maryland alone, but a corporation by virtue of 
Virginia law, and necessarily a corporation of the State of 
Virginia. 

The form of the act is immaterial, it is the intent of the 
law-makers that is to be discovered, and the title and contents 
of the Virginia law indicates an intent to charter a corpora- 
tion, as fully as if the Maryland act had been re-enacted in 
terms by the Virginia assembly. 

The learned counsel for the railroad company in their ar- 
gument inthe Railroad Company vs. Harris, 12 Wall., on 
page 74, agree that the Virginia act was an act of iIncorpora- 


tion. 
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Subsequent to the passage of the act of March 8th, 1827, 
numerous acts were passed ir Virginia in relation to the rail- 
road company, most all of them, however, unimportant in 
thisecase. Several of these acts are mentioned in the following 
quotation from the opinion in the case of the B, & O. R. R. 
Co. Vs. Supervis I's, > W. Va. 22 cl SOQ 


“Tn 1856, 1837, 1858 and 1539 other acts were passed by Virginia author- 


izing conditional subscriptions to the work of the company, the act of 1858 
also extending the time tor the completion of the work in Virginia until the 
4th day of July, Ist), upon the conditions mentioned in said act. The 
ecnditions mentioned in these several acts were never complied with, nor 
the subseripti ns, therein pres idded Jor, made: but the road was nevertheless 
completed in 1845 as far as Cumberland. The work upon the road in Vir- 
gigia, between Elarper’s Ferry and Cumberland, must have been doneafter 
the time limited in the charter without any extension thereo! except the 
extension mentioned in the act of 1858, which never took effect, because it 
was dependant upon conditions never complied with. 

lu td4-4do and im Tn4o-46 othe acts were passed proposing terms and 


itions upon which the company might complete its road through Vir- 


= 
- 
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vinia. but neitl of these acts was ae “epted by the company. 

On the Gch of March, 1847, another act was passed which was accepted by 
the company, and under which the company completed its road through 
Virginia, subject to such parts of its original charter as remained unaltered.”’ 

The first, sixth ana clevent! sections of the xstial leet ot 
March 6th, 1847, are as follows : 

‘LL. Be it enacted hy the General Assembly, That the Baltimore and Ohio Rail- 
road Company be, and they are hereby anthortzed to complete their road 
throuvh the territory of this commonwealth, so as to pass from a point in 
the ravine of Butfalo creek, at or near the mouth of Pile’s fork, toa depot to 
be established by -aid company on the northern side of Wheeling creek in 
the city of Wheeling in Ohio county, by such route as upon minute estimates 
to be made after full examinations and instrumental surveys of the feasible 
or practicable routes, shall appear to be the cheapest upon which to con- 
struct. maintain and work said ratlroad; which estimates shall be made on 
like princip es ana pris, mn like manner and pon as vreat re spective 
amounts of trade and travel as were adopted and emp'oved in the compara- 
1 
stockholders of the said CoO Hhipeany, held in Baltimore on th » Twe lith al iV ot 


ve estimates of the company’s chief engineer, laid before the meeting of the 


<s 


July, eighteen hundred and torty-five. 
G. Be it further enacted, That the said company shall be subject to tho 


? 


provisions of the act of assembly passed on the cleventh aay of March 


cizhteen hundred and thirty-seven, establishing general regulations for the 
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incorporation of railroad companies, with respect to that portion of their 
road or other improvements now or hereafter to be constructed within this 
commonwealth, so far as the same are properly applicable : 

Provided, That said Baitimore and Ohio railroad company shall not be 
permitted to charge for transportation or travel to or from Baltimore from 
or to any point distant more than five miles in a direct line from the Ohio 
river, mere in the aggregate than for transportation or travel from Wheeling 
to Baltimore, or from Baltimore to Wheeling respectively, nor more in the 
aggregate from any depot west of Harper’s Ferry to Baltimore, or from %al- 
timore to such depot, than from any other depot more distant from Balti- 
more to Baltimore, or from Baltimore to such last mentioned depot. 

11. Be it further enacied, That as a condition upon which the powers and 
privileges of this act are granted, the said Baltimore and Ohio railroad com- 
pany shall accept this act within six months, and enter upon the construction 
of the continuation of their road hereinbefore authorized within three years, 
and complete the same within twelve years after the passage of this act.” 

The general railroad law of 1837 of Virginia, referred to in 
the 6th section of the said act of 1847, may be found in Tate’s 
Digest of the laws of Virginia (762) and in the Session Acts 
of Virginia 1836-7, ch. 118, and contains the following : 

‘1. 41. Whenever it shall be deemed necessary by the general assem- 
bly togrant a charter for the incorporation of a company to construct a 
railroad, the following general provisions shall be deemed and taken to be a 
part of the said charter or act of incorporation, to the same effect as if the 
sume were expressly re-enacted in reference to any such charter or act, ex- 
cept so far as such charter or act may otherwise expressly provide. * * 

3. 44. When the whole of the capital stock of the company, or such 


have been 


portion thereof as the act of incorporation shall authoriz>, shall 
subscribed, the subscribers, their executors, administrators and assigns, 
shali be and are hereby deciared to be incorporated into a company, with all 
the rights, privileges and immunities, and subject to all the restrictions and 
liabilities of a body politic in law; and by their corporate name shall be 
capable in law of purchasing, holding, selling, leasing and conveying estates, 
real, personal and mixed, so far as shall be necessary for the purposes of 
their incorporation, and no further. They shall have perpetual succession 
and power to make and use a common seal ; and by their corporate name 
may sne and be sued ; and may make such by-laws, rules and regulations, 
not inconsistent with the laws of this state. or of the United States, as shal] 
be necessary for well ordering and conducting the affairs of the company. 
19. 420. The works of the company shall be executed with diligence, 
and if they be not commenced within two years after the passage of the act 
of incorporation, and finished within the period which may be therein pre- 
scribed ; and in case the company, at any time after the said road is com- 


pleted, shall abandon the same, or cease to use and keep it in proper repair, 
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so that it shall fail to afford the intended accommodation to the publie for 
three successive years, then and in that case also their charter shall be 
annulled as to the company, and the styte of Virginia may take possession 
of the said railroad and works, and the title thereto shall be vested in the 
said state so long as it shall inaintain the same iv the state and manner re- 
quired by said charter ; otherwise the lands over which the said road shall 
pass shall revert to and be vested in the person or persons from whom they 
were taken, by concession on inquisition as aforesaid, or their heirs or 
USSINS. 

2). 423. All machines, wagons, vehicles or carriages belonging to any 
company incorporated subject to the provisions of this act, together with al] 
their works, and all protits which shall accrue from the same shall be vested 
in the respective shareholders forever, in proportion to their respective 
shares, and shall be deemed personal estate. 

23. %24. So soon as any portion of a railroad constructed.according to 
the provisions of this act, may be in readiness for transportation, it shal! be 
lawful for the president and directors of the company to transport by their 
oflivers and agents, or by contractors under them, persons and property on 
the same, and to charge the following rates of toll: For the transportation 
of persons, not exceeding six cents per mile for each person, including his 
baggaye, if any, not exceeding one hundred and fifty pounds ; for the trans- 
portation of goods, produce, merchandize, and other articles, except gypsum 
and lime, not exceeding eight cents per ton per mile ; for the transportation 
of gypsum and lime not exceeding four cents per ton per mile ; and for the 
transportation of the mail, such sums as they may agree for: Provided, 
That upon packages or boxes consigned by and to one person weighing in 
the avvregate less than one hundred pounds, and of no greater dimensions 
each than two cubic feet, the president and directors may demand a toll not 
exceeding one cent per mile: Provided however, That in time of war or 
insurrection, troops or persons in the military or naval service of this state 
or of the United States, with their arms, munitions and baggage, shall be 
promptly transported, and for one-half the charge herein allowed, and shall 
be entitled to a preference over other persons or over goods, produce, 
merchandise or other articles: And provided further, That the pres'dent 
and directors shall be entitled to demand and receive for the wharfage 
weighing, storage and delivery of articles at their depots and warehouses, 
rates not exceeding the ordinary warehouse rates charged in the towns 
wherein or nearest to which their depots and warehouses are situated. 

24. 225. The said president and directors may make or cause to be 
made branches or lateral rail-roads in any direction whatsoever, in con. 
nexion with their rail-road, not exceeding ten miles each in length; and 
shall have, possess, and may exercise in the construction, use and repair of 
the same, the same rights and powers, and shall be entitled, on the comple- 
tion of any such branch or lateral rail-road, to the same rights, privileges 
and immunities, and be subject to the same pains, penalties and oLlistions 
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in relation to the same, as are by-law prescribed in relation to their princi- 


pal line of rail-road : Provided, That no branch or lateral rail-road exceed- 


ing two miles in length shall be commenced until the expediency of making 


the same shall have been determined on at a general meeting of the stock- 


holders by two-thirds of all the votes which could 'egally be given in tavor 
of the same: and that no such branch or lateral rail-road shall be constructed 


until the main line shall be completed and in use. 


25. 226. Sosoon as any rail-road to be constructed, subject to the pro- 
visions of this act, shall be completed, the president and directors of the 


company shall semi-annually declare and mike such dividend of the net 


profits from their tolls as they may deem advisable ; to be divided among 


the proprietors of the stock in proportion to their respective shares. When 
the net profits shall amount to a sim equ il to the capital stock expended 
as aforesaid, with six per centum per annum interest thereon, then the tolls 
which the president and directors shall be entitled to demand and receive 


on their rail-road shall be tixed and regulated from time to time by the 


board of public works, or by such agent or agents as may be appointed by 
the legislature for that purpose, so as to make them suflicient, in their o1 
his estimation, to vield a nett profit equal to six per centum per annum on 


] 


the capital stock expended in making and completing the rail-road over and 


above what may be necessiry tor the repairs and renewal of the same. The pre- 
sident and directors shall in no case make any dividend exceeding the amount 
of the net profits actually received, so that the capital stock shall never there- 
by be impaired ; and if they shall make any dividend impairing the capita) 
stock, the directors consenting thereto shall be liable, in their individua] 
capacities, tothe company for the amount of capital so divided ; and each 
director present when such dividend is made, shall be adjudged to be con- 
senting thereto, unless he forthwith enter his protest in the minutes of thy 
board, and give public notice to the stockholders of the declaring such divi- 
dena. : 

i 42°. It shall be the duty of the president and directors of the ecom- 
pany to publish a notice of every div'dend declared by them, and of the 
time and place appointe l for the payment thereol, in some He wsaper py inted 
in the city of Richmond, and in one or more of those printed in or nearest to 
the town or place in which the prineipal ofiice of the company may be 
situated. 

yd o Z cast The company shall not berrow mo ‘V,.hor any purpose Whiat- 
ever, without special authority of law, untilthe whole amount of the capital 
stock subscribed shall be paid up and expended or appropriated, losses by 
delinquent or insolvent stockholders excepted: Prorided howerer, That if 
any part of the eipital stock shall be unsubseri ved, and it shall be necessary 
to obtain the amount thereof for the completion of the work. thev shall have 
power to borrow the whole or any part of sach unsubseribed eapital as they 
may deem necessary ; and may make the same convertible into stoc's of the 


company at the option of the lender, at any time within one month after the 


declaration of any semi-annual or othe: dividend of the profits.”’ 
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The provisions of the general railroad law of 1837 were 
intended for domestic corporations. When the Baltimore 
and Ohio Railroad Company accepted the act of 1847 and 
built its road in Virginia thereunder, it became subject to 
requirements of law which apply to domestic companies. 
Under the railroad law their charter would be annulled, if 
they abandoned the road or failed to keep it in repair, so as 
to afford the intended accommodation to the publie for three 
successive years, and the state might take possession of the 
railroad and works, &e. This provision is certainly applicable 


to the B. & OJ R. R. Co., and means that the Virginia charter 
would be annulled and the state could take the road within 
Virginia. The company was not a mere licensed company to 
do business in Virginia, but its dividends, freight rates, power 
to borrow money, &ec., were all regulated by Virginia law. 
Whatever may be the construction of the act of March 8th, 
1827, after the acceptance of the act of 1847 the company was 
no longer a foreign corporation in constructing and operating 
its road in Virginia, at least in so far as such road was con- 
structed after the acceptance. As stated in the opinion in the 


ease Of Hart vs. Baltimore & Ohio R. KR. Co., supra, at page 


3,9: 


** The time fixed by law within which the defendant,”* (the B. & O. Co.), 
‘should complete its road to the Ohio river in this state had expired long 
prior to the passage of said act of I847. It is alsoa part of the publie history 
of this state that alter the passage of the act of 1847, the defendant con- 
structed principally all its read within the state, west of Cumberland, and 
to the city of Wheeling, within the time prescribed by the act of 1547, and 
that it was done under and by authority of the acts of 1-27 and 1°47 afore- 
said.”’ 

Further on in the same opinion it is said: 


The Legislature of this state, by joint resolution duly passed on the 
2ath day of February, 1871, and published by authority of law with the 
publie acts, recognized the decisions of the courts of Virginia and of this 
state, above cited as to the aceeptance of the act of 1°47, and in effect de- 
clared that the defendant did accept said act, and required the attorney 
veneral, unless the defendant communicated to him its unreserved recogni. 
tion of the fuct that the said a:t of the legislature of Virginia passed the 6th 
day of March, 1847, is binding upon it, and that it (defendant, ) is subject 
thereto, Xc., to institute legal proceedings against defendant by quo warranto 


i 
i 
i 
} 
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or other proceedings most effective to enforce compliance on the part of detend- 
ant with the several provisions of its charter ; and further directed the 
attorney general that should the defendant make such communication as 
mentioned, to deliver the same to the secretary of state, by whom it should 
be filed in his office. The defendant, afterwards, by a writing dated the 


20th of June, 1871, signed by its president and attested by its seal, commu- 


nicated to the atte rues ereneral its unreserved recognition of the tiet that 
the said act passed the (th of March, 1847, is binding upon and that 
it is subject to its provisions. This communication, in pursu of said 
resolution and by virtue thereof, was duly filed with the seerctary of state, 
and must be regarded as part of the public history of the state in connection 
with defendant and its liabilitv to taxation. and this court can take judicial 
notice thereot der the circumstances we { fuliv authorized and bound 


to hold that We TUSL CX-O) i lo take notice ol ana know that the del ndant is 


not only an incorporated railroad company within this state, but that 1t was, 
“hen the chap. G1 of the code of West Virgitia took etlect. governed by th 
said act passed by the levislature of Virginia on the llth day of Mareh, 183%, 
prescribing certain general regulations tor the incorporation ot railroad com- 
panies, so fur as the same can apply.”’ 

Whether there was an acceptance filed, as required by the 
act of 1847, or not, the company having gone on and con- 
structed its road as permitted by such act, it is now estopped 
to deny such acceptance. 

4 % ,* v* . . 

Phat the General Assembly of Virginia supposed. that 

. . ‘ *} . 
the Baltimore and Ohio Railroad Company was a cor 
tion of Virginia is shown by the filth seetion of an act, passed 
«) 3 f ° ’ oat ° ! 
March 21, 1850, (see session acts of 1849-50, pave 49), entitled 


ste An act cones roing LHe CHEN of Wheelin ana the Baltimore 


Y 
and Ohio railroad company,’ which section reads as follows : 
‘“). That in case proceedings be instituted against said company under 
the authority at the preceaing SE 4 tion. it shall be (Lee med il priviled t Cose, 
and shall be determined as speedily as may be consistent with a full ander 
standing and fair trial thereof; and no judement therein. whether on in- 
formation in the nature of a quo warranto or otherwise, shall have th 
eifect to Op rate a torteiture of the said cor bypocatss *s charte r, or be entoreed fo 
that purpose, or deprive the said company of any of their rights, privilege 
and franchises as granted by their said charter: but if the decision in an. 
sach proceeding or the decisio rot said hoard of chepmecrs he mdverse to the 
said company, then it shall be lawful tor any court or judge having juris- 
diction of the subject, at the instance of the attorney-general, proceeding in 
the name of the state, to enjoin and restrain the said company from con 
structing their said railroad on any route not conformable to such decision. 


And it shall lye the duty of the attornes -veneral to ipply fol said Injunction 


it thereto requested by said city of Wheeling. 
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The General Assembly in 1850 supposed that legal proceed- 
ings authorized by it would operate asa forfeiture of the com- 
pany’s charter, unless it expressly provided otherwise. The 
charter meant is evidently a Virginia charter, for the General 
Assembly of Virginia could not authorize a suit which should 
be a privileged ease and which could have the efleet of forfeit- 
ing a Maryland charter. 

The le risiature of West Virginia has Also, since the ecrea- 
tion of that State, declared that this company is a domestic 
corporation, The 16th seetion of chapter 227 of the acts of 


the legislature of West Virginia of 1872-73 is as follows : 


“16. All railroad companies doing business in this state under charters 
granted or /au isaod by the state of Virginia or this state, are hereby 
de lared oOo bye lor heOSTIC compante s or corporations, ina shall he treated us 


such in all cases.” 


Again on page 277 of the acts of West Virginia of ISS2, 


chapter 97 on corporations, $30,) we find the following: 


°* k.verv ra road corporation doing Susiness in this state under the wro- 

. . ' ‘ > . . aa " ; ! ‘ 7 2 ,? 2 / , 

Visions ol! th SSOCCTION. oO unde enariers vranted or faites pressed Oy ti sfare of 
" ’ ’ ’ : 

i- ; or this state. is hereby declared to Iv is to its Works, property, 
oOperiit ns, tra tcl ons and business In this BTaATe, a dlomestic corporation, 
,% ; , ’ -_ | sae ’ as « 
rnd - iii ibee sop ane I;! and trent rh ail SUITS ana legal pProcecalnys whi hi 
’ } , , } . j ee : > ‘ 

DY Oe Comnicnced OT CUurricd On Or rnin mv sucht tilroad ( orporation, 

iis wel] as in ail other mutters relating to su hi corporation, ° 


[n 1855 the court of appeals of Virginia, in the Baltimore 
*) " (iio It vilroad oe _ * Ciallahue’s administrators, (12 
Gratt, ¢55), decided that the Company Was a Virginia cor- 


by Allen, 


~ ~- 


poration, The opinion of the court was delivered 


. } . ’ . e 
*s) ; ¢ ’ ‘ ¢ " 1. ; j *)* ‘ 
pre stl nt, Abi THC OLHer Thana S CONCUPFTING. 
\{t fetes i, t | s sg) t \i } 7 Ril, 1827 he mrocece le. 
s ILC) siLal itt iit aa ‘ )i . urs i} : bis ae § ¢ i | ‘ .5 . 
if Cort) ny uneaer this aw = Jf Virvinhe f pw ita. | | puovVe:rs 
Withlti th i al ry «hh > Eee aTa id abt Ciel red ron til STULETL CORT red in tine 
elas an cat at Maul tiene a wen 
\ rt pial iv. h tit sie’ =O] itl \ ai OD CT Morea Li) s‘ribers to the 
: ; . , , , 
{ ret ti ton rs 1 j ca"? SOOT S hla i . ti ry oth che mated : and 
. - — , . . 
| ‘i me act in etlect re-cnuacts tie | irviane lew ip alle enthal particu- 


hereby erectingg the company inte a Virginia corporation Within het 


territory. Ii liable to be sued in Maryland, the same liability attaches to 
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‘Tt is judicially known to the court that the road traverses the territory 
of Virginia to a greater extent than it does through the state of Maryland. 
Throughout the whole course vast expenditures would be necessary in the | 
construction, preservation and working of the road, innumerable contracts 
would be entered into, controversies would necessarily arise out of the con- 
tracts, acts and omissions of the company and its agents ; and it would be 
a startling proposition if in all such cases citizens of Virginia and others 
should be denied all remedy in her courts tor causes of action arising under 
contracts and acts entered into or done within her territory ; and should be 
turned over to the courts and laws of a sister state to seek for redress, 
Such a constiuction would give the company almost entire immunity for 
its contracts and acts over most of the road, and would exempt its property 
in the territery of Virginia from all liability to its creditors: For process 
of execution from the courts of Maryland could not avail in Virginia. 

‘The subsequent legislation of the state shows that the legislature has 
uniformly treated it asa Virginia corporation, exercising the same control- 
ling power over it as over other corporations deriving their existence from 
the Jaws of Virginia. By the act of March 147, Sess. Acts, p. 86, the 
company was authorized to complete the road through the territory of Vir- 
ginia over a route thereby prescribed ; and by the 6th section of this law it 
was subjected to the provisions of the general railroad law of the I1th 
March, 1°37, with respect to that portion of the road constructed within 
this commonwealth, so far as the same were properly applicable; and the 
company was required to accept the provisions of this act within six months, 
as a condition upon which the powers and privileges of the said act were 
granted. 

‘* Under this act, as it appears from the preamble of the act of 2Ist of 
March, 1250, Sess. Acts, p. 49, the company has proceeded to complete its 
road: Thus, with respect to that portion of the road constructed in Vir- 
ginia, submitting itself to the provisions of the general law regulating rail- 
road companies incorporated by this commonwealth.”’ 


The Supreme Court of Appeals of West Virginia has re- 
peatedly decided the company to be a domestic corporation of 
West Virginia, approving and following the case of the 
Company vs. Gallahue’s adin’rs, supra, 

The case of Goshorn vs. Supervisors, 1 W. Va., 308, follows 
the decision in the Gallahue ease vnd the case of the B. & O. 
R. R. Co. vs. Supervisors, 3 W. Va. 319, refers to it as settled 
law. The last named case was decided at the January term, 
1869, nearly two years before the case of the Railroad Com. 
panp vs. Harris, supra, which was decided in December, 1870. 


After the decision of the Railroad Company vs. Harris, the 
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Supreme Court of Appealsof West Virginia at the June term, 
1875, in Hart vs. BL & O. R. R. Co., approved the de- 
eision in the Gallahue ease that the cobpany was made a Vir- 


vinta corporation; and subsequently eited with approbation 


hoth the (; tllahue and Tlart CUSCS in IS79 in the case of Ma- 
hany vs, Kephart, 15 W. Va., 623 and 624. 


fu the elaborate opinion, announced for the Court by 


» 


J inson, judge, inthe B.& O. R. R. Co. vs. P. W. & Ky. R. R. 
Co. (17 W. Va. 812), the ease of the Company vs. Harris is 


e " . ' 
noticed and commented on, the court holding as follows ; 


‘The Baltimore & Ohio R. 2. Company is a domestic corporation in the 
stute of West \ irginia, and as such liable to be sued here. When sued in the 
courts of this state by a citizen thereof, such suit can net be removed into 
the circuit court of the United States, as that court has no jurisdiction in 


, = 
SUCH & CASe, 


This last ease is the leading case in West Virginia on the 


subject of the ettizenship of the Baltimore and Ohio Railroad 
Company, and the court is respectfully referred to the opinion 
in that Cuse, us Very fully anc ably stating the views of the 
court of last resort ia West Virginia, upon this citizenship 
question, as late as the spring of ISS], 

At the same term the B. & O. KR. R. Co. vs. P.. W. & Ky. 
Rt. It. Co, was deeided, & (’, the spring special fern, ISS], the 
Supreme Court of Appeals of West Virginia decided the case 
of Tlenen’s acluor. va. B. & QV. lt. It. C Ads, (17 W. Va. SS1,) 
vhich is a casein which a writ of error had been granted to 


. . ’ . ’ % ** ad 
uh order peruiitting the reme val mnto the I dera| Cireutt 


Court of a case brought by a citizen of West Virginia against 


‘i 
the BL & OW R. R. Co. =In the Henen case it was held: 

** A railroad corporation may have an existence In mo an one state, i 
chartered or licensed to build its road in more than one state. 

The Baltimore and Ohio Railroad Company is a domestic corporation of this 
state and ‘liable to be sued here: and the eourt will take judicial cognizance 
of that fact. Hart vs. The Baltimor Ohio Riilroad Company, 6 W. 
Va 

When such company is sued in the courts of this state by a citizen 


thereof. sueh suit cannot be removed iuto the eireuit court of the United 


States for the district of West Virginia, as in such case said Go0th section ol 


said Revised Statutes does not supply to or embrace the said company. 


26 


At the October term, 1882, of the same court, in the case of 
Quarrier vs. B. & O. R. R. Co. (20 W. Va. 424,) the princt- 
ples laid down in the B.& O. R. R. Co. vs. P., W.& Ky, RR. 
Co., and Henen’s adm’r, vs. B. & O. R. R. Co., in relation 
to the removal of cases by the B. & O. KR. It. Co. to the 
cifeuit court of the United States were again declared. The 
Quarrier vs. Railroad Co. ease was decided a year after the 
case of the Railroad Co. vs. Koontz, 104 as es 

‘That the courts will take judicial notice of the acts tncor- 
porating the Baltimore & Ohio Railroad Company and that it 
is a corporation, was also decided in the State vs. B. & O. R. 
R. Co., 15 W. Va. 362. 

If the B. & O. R. R. Co. was a corporation of Virginia it 
is now a corporation of West Virginia. 

‘As is said in Mahany vs. Kephart, (supra): “ At the time 
of :the last named decision,” i. e. the decision in the case of 
the B. & OJ BR. R. Co. vs. Gallahue, “the Baltimore & Ohio 
Railroad west of the Potomac river at Harper’s Ferry was 
mastly in the state of Virginia, but the same fell into West 
Virginia ou its becoming a State of the Union.” See also 
the Railroad Co. vs. Koontz, (supra). 

The “Maryland granted powers” of the Baltimore & Ohio 
Railroad Company, as already said, were, among other things, 
to be a corporation by a particular name—by that name to be 
capable in law of purchasing, holding and selling real and 
petsonal estate; to have perpetual suecession by its corporate 
name; to sue and be sued; to have and use a common seal, 
and to have, enjoy and exercise for the purpose mentioned in 
its charter, a!l the powers, rights and privileges of other cor- 
porate bodies. All these and other Maryland granted powers 
it wight exercise in Virginia, and to hold that it is nota Vir- 
gina corporation, would be to hold that it isa Corp ration, in 
fact, exercising all the rights and privileges and subject to 
the obligations and having all the essential attributes of a eor- 


t 
* 


po ation, vet that itis not a corporation, 


The reliance of the Railroad Company upon this question 


I 
} 
+ 
t 
‘ 
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{ 
i 


27 

has always seemed to be the case ot B. & O. R. R. Co. vs. 
Harris, 12 Wall, 65, particularly tle seeond clause of the svl- 
labus, which reads as follows: 

“First. That no new corporations were created, either in the District or 
in Virginia, but only that the old one,’’ (that is the Maryland corporation) 
‘was exercising its faculties in them with their permission; and that as re- 
lated to responsibility for damages, there was a unity of ownership through- 
out.”’ 

Upon a perusal of this ease, if the view be taken that the 
court seems to have taken, that the Virginia act of Mareh 8th, 
1827, was only an enabling act, still the case was not tully 

’ , ; o 
presented, in this, that that part of the road at least, that was 


built under the act of 1847, was not considered, nor was the 


act itself considered, but on the contrary expressly laid out of 


the cuse as not aflecting the question under consideration 
there, (p. 79), which as we shall see was a totally diflerent 
question from the one here for decision. By that act the B. 
& O. RT. Co. placed itself under the general railroad law of 
1837, and built a part of the line of its read. The court on 
page 82 of this very same case says: 

‘Nor do we see any reason why one state may not make a corporation of 
another state, as there organized and conducted, a corporation of its own, 
quo ad hoc any property within its territorial jarisdiction.”’ 

That this may be done was distinctly held in the Qhio and 
Mississippi Railroad Co., vs. Wheeler 1 Blaek, 286. Here 
then is a corporation, to take the worst view, of another state, 
permitted to be placed upon the same basis as a home corpo- 
ration, and treated as such, allowed to build a line of read in 
this state and made in every way a home corporation by this 


} 


act of IS4 


7, quo ad.the road to be built under that act ; vet 
in the taee of these acts, net eonsidered in the Harris case, this 
court is called upon to say that the B. & O, BR. R. Co., ts not 
acorporation ot the State of West Virginia, in respeet to the 
very part of the road which was built in that State under the 
act of IS8S47 and in respect to portions built since that aet. 
Without setting out the faets of the Harris case, it may be 
safely said that it was not necessary in that case to determine 
whether the B. & O. R. R. Co. was a corporation of (he State 


? 
‘ 
. 
’ 
s 
} 
} 
’ 
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of Virginia, or only the corporation of another State, exer- 
cising certain rights and privileges, and that the eourt so 
views the qvestion, when it says on page 84: 

“But turning our attention trom this view of the subject and looking at 


the statute aloxe ** thatis the statute of the District of Columbia’? and reid- 


ing it by-its own light we entertain no doubt that it made the company 
liable to snit Where this suit was brought, in all respects asif it had been an 
independent corporation of the same locality.”’ 

In the casp ofthe R. R. Co, vs, Harris, the question before the 
court was net the eflect of the Maryland and Virginia statutes 
with respect to the jurisdiction of the Federal Courts, but was 
the effect of: those statutes as to the unity and identity of the 
corporation. The original Virginia statute was discussed “as 
regards the:point under consideration,” which was whether 
that act created a new corporation, as was contended by the 
railroad company. The jurisdictional effect of such a statute 
as regards the Federal Courts, is considered upon p. 82, where 
it is said: 

** We see no reason why several states cannot, by competent legislation, 
unite in creating the same corporation or in combining several pre-existing 
corporations into a single one. The jurisdictional ettect of the 
existence of a corporation, as regards the Federal Courts, is the same as that 
of « copartnership of individual citizens, residing in different states.’’ 

A federal court could not have jurisdiction of a suit be- 
tween such a corporation and a citizen of one of the states 
creating it. 

It will plainly appear that the question decided was not a 
jurisdictional one, from what is satd on p. 86: 

The jurisdiction of the court was not governed by the 11th section of the 
Judiciary Act of 1789. It did not depend upon the citizenship of the 
parties.” 

The case of the Railroad Co. vs. Koontz, (104 U.5S., 4), 
has been in other cases alleged by counsel for the company to 
be an authority sustaining the claim that the company is a 
Maryland corporation only. The question whether the act 
of the General Assembly of Virginia of 1827 made the com- 


paoy a Virginia corporation or merely licensed it to do busi- 


ness in the territory of Virginia was expressly held to be 
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unimportant in that case and was not decided therein. The 
opinion says, speaking of this question : 

‘*That question is, however, unimportant here, as it is conceded that the 
part of the road originally in Virginia is now in West Virginia, and that the 
company no longer uses in Virginia any of the franchises conferred by the Ena- 
bling Act of that state. Neither the Court of Appeals nor counsel here make 
any claim on account of that legislation. Even conceding that the company 
was once a Virginia corporation, so far as its orig nal road in that state was 
concerned, the most that can be said of it now 3s, that, in common with all 
citizens of the old state residing on the ceded territory, its citizenship was 
transferred by the organization of West Virgin‘a from the old state to the 
new. Consequently, ifit was once a corporation of Maryland and Virginia 
it is now a corporation of Marvland and West Virginia. Any citizenship it 
may have had in Virginia has been lost. 

It is not contended that this Enabling Act gave the company aright to 
lease another Virginia road and operate it as a lateral road, nor that in run- 
ning the leased road the company uses any of the franchises conferred by the 
original grant. The present claim is that, by using the tranchises of another 
Virginia corporation to run its leased road, it made itself a corporation of 
Virginia for all the purposes of that business, just as the lessor was and is.”’ 

Nothing contained in the case of the Railroad Co. vs. 
Koontz, can be regarded as deciding or tending to decide the 
question under consideration. 

If the Baltimore & Ohio Railroad Company is a citizen of 
both Maryland and West Virginia, it is proceeding in this 
ease as a citizen of West Virginia in respect to its West 
Virginia property. It can not allege its citizenship in Mary- 
land as a reason for the removal of the ease to the United 
States Court. Memphis & Charleston Railroad Company vs. 
Alubama, 107 U.S. 581; Ohio & Mississippi Railroad Co. vs. 
Wheeler, | Black, 286; Railway Co. vs. Whitton, 13° Wall. 
270, 283; B. & O. R. R. Co. vs. P., W. & Ky. R. R. Co., I7 
W. Va., 812; Maryland vs. Northern Central Railway Co., 
IS Md. 193; County of Allegheny vs. C. & P. R. R. Co., 51 
Pa. St. 228. 

The rights this company claim they are asserting in this 
proceeding are West Virginia rights, in respect to the assess- 
ment of its West Virgiaia property. The assessment is against 


itas a West Virginia corporation on its property in West 
Virginia. It is insisted that as a Maryland corporation the 


_ 
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Baltimore and Ohio Railroad Company cannot operate its 


railroad in West Virginia; but that it does so because it 1s 
entitled to do so being a West Virginia corporation. 


THIS CASE IS NOT A SUIT AT LAW OR IN EQUITY, 

(1) The Constitution of West Virginia by its terms pro- 
hibits legislation authorizing any court of this State to take 
jurisdiction in this matter in any way; (2) it prohibits the 
legislative braneh of the state government from conferring 
such jurisdiction upon the cireuit courts as is attempted to be 


eonferred by section 67 of chapter 29 of the Code; and, (3) if 


such, jurisdiction can be conferred on the cireuit courts, it is 
not a jurisdiction or power to be exercised by them as courts, 
but as appellate tax tribunals, and their conclusions are not 
judgments in such proceedings, but assessments only. It fol- 
lows therefore that in no event ean any state court entertain 
jurisdiction. If prohibited by the Constitution, of course there 
isno jurisdiction; if the proceedings in the cireuit court could 
not not be authorized by the Legislature under the State Con- 
stitution, the proceedings did not coustitute a removable case; 
and, if the circuit eourt merely acted as an appellate tax tri- 
bunal, there is no warrant in law for the Federal Court en- 
tertaining the proceeding. 

Constitutions, like legislative enactments, are to be read as 
a whole and such construction and interpretation is to be 
given thereto as to make eflective all parts thereof, 

And we learn from the first section of the eighth article 
where the judiciai power of the state is vested, by the follow- 
ing unmistakable terms: 

“The judicial power ol the state sLali be Vested in a Supreme Court ot 
Appeals, in cireuit couris ane the judges thereof, in such inferior tribunals 
as ave herein authorized and in justices of the peace.”’ 

The interior tribunals in which judicial power is vested ere 
then those authorized tn the Constitution, .“ county courts, 


clerk of the county court of Ohio county, the municipal court 


*’ 

J 
of Wheeling and the judge thereof, other courts of limited 
jurisdiction in any incorporated city, town, or village, and 
the alternative tribunal in lieu of a county court named in the 
29th sectic» of the eighth article. The Board of Public 
Works not being a tribunal named in the Constitution, and 
being purely a legislative creation, is not one of those inferior 
tribunals authorized by the Constitution in which any of the 
judicial power of the state is vested. 

If the State Supreme Court has jurisdiction it must be be- 
eause the Legislature has given it under its constitutiona! 
power to confer upon the Supreme Court of Appeals “such 
other appellate jurisdiction, in both civil and criminal cases, 
as may be prescribed by law.” 

But such other appellate jurisdiction is only to be conferred 
in a civil or criminal case. There must be a case, a law case, 
a case in a court between parties, plaintiffand defendant, and 
the apnellate jurisdiction which ean be conferred by the 
Legis uture upon such court is judicial jurisdietion, a juris- 
diction to exercise its judicial powers in a class of cases not 
cov vod by the specific enumeration of the cases in which it 
ean ¢ ercise appellate jurisdiction contained in the third see- 
tion of the eighth article, which reads as follows : 

‘It shall have o iginal jurisdiction in cases of habeas corpus, mandamus, and 
prohibition. It shall have appellate jurisdiction in civil cases where the 
matter in controversy, exclusive of costs, is of greater value or amount than 
one hundred dollars: in controversies concerning the title or boundaries of 
land, the probate of wills, the appointment or qualitication of a personal 
representative, guardian, committee or curator ; or concerning a mill, road, 
way, ferry or landing: or the right of a corporation or county to levy toll, 
or taxes; and, ulso, in IseSs of quo warranto, he {8 Corpus, mandamus, vere 
liorari, and vrohibition, ¢ 1d in cases involving tree om or the constitution- 
ality of alew. It shall have appellate ‘urisdiction *” -riminal cases where 
there has been a conviction for felony © misdemeanc in a circuit court, and 
where a conviction has been had in any tnuferior court and been afhrmed in a 
circuit court, and in cases relating to the public reven ‘he right of appeal 
shall belong to the state as well as the defendant, an ih other appe!l'ate 
jurisdiction, in both civil and criminal vases, as may » prescribed by laws 
Constitution of West Virginia, Art. VII, see. 5. 

In the case of Rees v. Weatertorn, 19 W il. L116, the court 
siiVes 


‘We are of opinion that this court has not the powcr to direct a tax to 


») 


‘? 
>) 


be levied for the payment of these judgments. This power to impose 
burdens and raise money is the highest attribute of sovereignty, and is exer- 
cised, first, to raise money for public purposes only; and, second, by the 
power of legislative authority only. It is a power that has not been 


extended to the judiciary.”’ 


[In delivering the opinion of the court in Heine v. The 
Levee Commissioners, 19 Wail. 660and 661, Mr. Justice Miller 
says : 

‘*The power we are here asked to exercise is the very delieate one of taxa- 
tion. This power belongs in this country to the legislative sovereignty, 
state Gr national. ~* The power must be derived from the Legis- 
lature of the State. So far as the present case is concerned, the state has 
delegated the power to the levee commissioners. If that body has ceased to 
exist, the remedy is in the Legislature either to assess the tax by special 
statute or to vest the power in some other tribunal. * * * * It is not 
only not one of the inherent powers of the court to levy and collect taxes, 
but it is an invasion by the judiciary of the Federal government of the 
legislative functions of the state government.” 

And the same doctrine is again laid down and approved in 
the late case of Thompson v. Allen County, 115 U.S. 55h et seq. 

In West Virginia, in the case of Wells v. Board of Educa- 
tion, 20 W. Va. 164, 165, Judge Green, announcing the 
opinion of the court, says : 

**T his power of ascertaining, what rate of taxation is necessary to raise a 
fund, which with the state quota shall be sufficient to keep open the tree 
schools of the district, is in its nature legislative and not judicial : and it i: 
conferred on the boards of education of the school districts. It being legis- 
lative in its character, the circuit court could not properly exercise it; and 
indecd the Legislature under our Constitution could cone r no such porwrer on the 
circuit court. But in truth the Legislature has not attempted so to do. 

| * But there is in this act no authority attempted to be given 
to the circuit court to make the proper levy : but it is left to the board ot 
education of the school district in like manner, as it was left to the county 
court to make the proper levy, alter a levy made contrary to law had been 
annulled by the circuit court.”’ 

The assessment of property is as much an incident of the 
power to tax as the levy of the tax. An assessment of the 
value of property isa necessary step in taxation, as necessary 
as the fixing of the rate. Without the assessment no levy 
could be laid, It is absolutely required that a valuation should 


be made, or else no uniform taxation could result. The very 


first step in taxation is the assessment of values. It is the 
foundation. It is part of the taxing power and as much a 
legislative power, as the levy, apportionment or collection of 
the revenue. If under the West Virginia constitution the 
legislature can not confer the power to fix the levy upon the 
circuit court, itcan no more give such court the power to 
make an assessment, which is but one of the steps towards 
fixing the levy. No levy can be made until an assessment 
has been first completed, for the amount of the levy or its rate 
is determined by the necessities of the government and the 
assessed value of the property upon which the levy is made. 
The whole subject of taxation belongs to the legislative de- 
partinent, not some parts or steps therein. The assessment, 
the levy, the colleetion are collectively taxation, and are all 
embraced when it is said that taxation is a legislative and not 
a judicial function. But it may be said that the duties of as- 
sessors, or boards of assessments or equalization are judicial 
in their character, because tuey require the exercise of judg- 
ment. So do the performance of his duties by any legislator, 
if he properly attends to them, and so do the duties of every 
executive officer require the exercise of judgment and dis- 
cretion. Members of boards of education in removing teach- 
ers, members of councils of cities deciding upon the removal 
of officers of the municipality, or the election of the members 
of their own body, and in many other cases which might be 
cited, all exercise diserevionary authority, or one which, by 
law, was confided to their deliverate judgment. Nor is any 
officer, who exercises such discretionary powers, involving 
the exercise of deliberate judgment, whether an assessor or 
other officer, liable to a suit at law to hold him personally 
responsible for an error in judgment, even though nota ju- 
dicial otheer and hot exercising judiet | tunetions, Hi nderson 
vs, Smith, 26 W. Va. 829. 

lt is said in Elagar vs. Reelamation District No. 108, (111 
U.S. 710,) that officers iu estimating values for taxing purposes 
act judicially and oumerous eases are cited, but even though 


this view be taken still it does not follow that they are there- 
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fore a court and their proceedings suits at law or in equity. 

In Dillingham vs. Snow, 5 Mass, 558, Parsons, C. J., says: 

‘‘Now, when judicial officers, deriving their authority from the law, mis- 
take or err in the execution of their authority, in a case clearly within thei 
jurisdiction, which they have not exceeded, we know of no law aeclaring 
them to be trespassers vi ef armis. If the law were otherwise respecting as- 
sessors, who, when chosen, are compellable to serve or pay a tine, hard in- 
deed would be their case. But thesame law must apply to them, as to in- 
ferior judicial officers.” 

The judge does not say, “ the same law must apply to as- 
sessors, as to other inferior judicial officers.” He does not then 
class assessors at all as judicial officers, 

I conclude that the fact, that in common with many other 
officers, who are not judicial officers, assessors enjoy the pro- 
tection of the judicial privilege, does not make them judicial 
officers in the sense of being vested with any of the judicial 
power of the State. “Indeed, any officer, sworn to act faith- 
fully, according to the best of his ability, and according as 
things shall appear to him, is a judicial officer within the 
rile.” Sher. & Red. on Neg. sec. 163, 

It may be urged, that in Virginia for more than half a cen- 
tury at least, and in West Virginia since its formation, the 
courts have set aside and annulled tax levies by virtue of 
statutory powers and in statutory proceedings. This is true, 
but the courts acted as courts and judicial tribunals. The 
superseding of an illegal levy is a judicial act, justas the court 
in any proper case declaring ap act of the legislature uncon- 
stitutional performs a judicial act. Such actsare very different 
from an attempt by the court to make a new levy in lieu of 
the one annulled or superseded, or a new law in place of one 
declared invalid as being in confliet wich the constitution. 

Neither the State Supreme Court, nor the cireuit courts of 
the State, as courts, can be made assessors of taxes by legisla- 
tive enactment. 

In California in 1854, there being no board of supervisors 
in Nevada county, the county taxes were assessed by the 


court of sessions. Judge Stephen J. Field indelivering the 
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opinion of the court in a case arising by reason of such assess- 
ment, on a levy and sale for taxes, says: 

‘The court of sessions, under the constitution, can only exercise powers 
of a judicial character. The legislature is incompetent to confer upon the 
court any other powers. The assessment of taxes is not a judicial act; it 
partakes of no element ofa judicial character. It is a legislative act; it re- 
quires the exercise of legislative power, which, for certain governmental 
purposes in the county, may be devolved upon a board of supervisors, but 
can not be delegated to any branch of the judicial department.’’ Harden. 
burghv. Kidd, 10 Cal. 408. 

In the case of the A. P. Railway Company v. Commissioners 
of Ellis County, et al., 19 Kansas 587,—a case in which a 
board of commissioners had increased an assessment, the court 
Says : 

‘*The proceedings before the county commissioners were not judicial, but 
in assessment. Section 65 of the tax law under which these proceedings 
were had, provides simply for the correction of an assessment, It prescribes 
notice to the taxpayer as a condition of valid action ; but such notice does 
not turn the proceeding from one in the nature of an assessment, into a 
judicial inquiry. Indeed, unless the legislature had prescribed notice, it is 


doubtful whether any were essential. Correcting an assessment is no more 
of a judicial act than making he assessment originally. True, it involves 


a determination ; but so does almost every political or executive act. Butit 
is not a judicial determination. The most that can be said is that it is quasi 
judicial.” 

I think it has been conclusively shown that taxation ts a legis- 
lative power or faunction,and thatthe assessment of values forthe 
purpose of taxation is also of the same nature, and not a judi- 
cial power that under the West Virginia constitution can be 
conferred upon a judicial tribunal assuch. The “other appel- 
late jurisdiction, in both civil and criminal eases,” which may 
be conferred by law on the State Supreme court, is jurisdie- 
tion of cases decided in inferior courts, or judicial tribunals, 
in the exercise of judicial powers or functions, and not of 
matters determined by tribunals or boards not exercising 
such powers. It follows then that if the State cireuit court 
had no right to entertain any jurisdiction of this matter, or 
in entertaining jurisdiction merely acted in the capacity of 
a board or tribunal of review and correction of the assessment, 
and not judicially, the State Supreme Court would have no 
jurisdiction to grant a writ of error or appeal from its action, 
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doubtful whether any were essential. Correcting an assessment is no more 
of a judicial act than making he assessment originally. True, it involves 


a determination ; but so does almost every political or executive act. Butit 
is not a judicial determination. The most that can be said is that it is quasi 
judicial.”” | ; 

[ think it has been conclusively shown that taxation is a legis- 
lative power or fanction,and thatthe assessment of values forthe 
purpose of taxation is also of the same nature, and not a judi- 
cial power that under the West Virginia constitution can be 
conferred upon a judicial tribunal assuch. The “other appel- 
late jurisdiction, in both civil and criminal cases,” which may 
be conferred by law on the State Supreme court, is jurisdie- 
tion of cases decided in inferior courts, or judicial tribunals, 
in the exercise of judicial powers or functions, and not of 
matters determined by tribunals or boards not exercising 
such powers. It follows then that if the State cireuit court 
had no right to entertain any jurisdiction of this matter, or 
in entertaining jurisdiction merely acted in the capacity of 
a board or tribunal of review and correction of the assessment, 
and not judicially, the State Supreme Court would have no 
jurisdiction to grant a writ of error or appeal from its action. 
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The jurisdiction of the cireuit courts of West Virginia is 
the subject considered in the 12th section of the 8th article 
of the Constituion, which reads as follows: 

“The circuit court shall have the supervision and control of all proceed- 
ings before justices and other inferior tribunals, by mandamus, prohibition 


They shall, except in cases contined exclusively by this 


ul 


and (ej iorari 
constitution to some other tribunal, have original and general jurisdiction 


of all matters at law where the amount in controversy, exclusive of interest. 


exceeds fifty dollars - Ol all CUuSses ot haheas COTpPUS, mandamus, yuo marrcantlo 
all crimes and misde- 


and prohibition ; and of all cases in equity, and of al 
meanors. They shall have appellate jurisdiction in all cases, civil and 


criminal, where an appeal, writ of error or sapersedeas may be allowed to the 


judgment or proceedings of an interior tribunal. They shall also have 
such other jurisdiction, whether supervisory, original, appellate, or con- 
current, as is or may be prescribed by law.” 

It is perfectly apparent that under the GO7th section of 
chapter 29 of the code Of West Virginia the board ana 
the ecireutt eourt deal solely with the subject ot valuation 
or assessment, and the section attempts to constitute assess- 
ment tribunals of the judicial tribunals, the cireuit courts. 
No provision is made for costs of the proceedings as in law 
Cases and the eourt has no mecans provided for enforeing its 
judgement. Like any other assessor or assessment board, the 
circuit court merely certifies the result of its assessmeut to the 
auditor for his subsequent action, 


The matter is brought from the Board of Public Works to 
the cireuit court by appeal, and this is not a proceeding 
by mandamus, prohibition or certiorari. No amount is in 
controversy, exclusive of interest, exceeding fifty dollars, 
This Is not a Case of habeas COT PUs, mandamus, (uo wmieerranto 
or prohibition, a suit in equity, or a ease of crime or misde- 
meanor. The tnferior tribunals, to the judgments and pro- 
ecedings of which an appeal, writ of error or supersedeas may 
be allowed by the erreult courts, are inferior judicial tribunals, 
and the other supervisory and appellate jurisdiction, which 
may be prescribed by law for the cireuit courts, is a supervisors 


and appellate jurisdiction over judicial tribunals, or, in other 


words, over courts of justice. The other original and con- 


Od 
eurrent jurisdiction which can be conferred by law upon eir- 
cult courts is to be confined toa jurisdiction in matters judicial, 

The constitution of Lilinois provides that propercy is to be 
valued tor taxation by persons appointed or elected in such 
manner as the legislature shall direct, and the court of last 
resort in that state has decided, that neither the courts, nor 
anv other department of the government, have power to re- 
view or change an assessment of property by the proper ofh- 
cers, Republic Life Ins. Co. vs. Pollak et al, 75 Ill, 292. 

The Supreme Court of Ohio, when as good a jurist as Rufus 
P. Ranney took part in the decision of the case, in Logan 
Branch Bunk, ex part » | } ¢ hio St. - ->->) had before it a proceed- 
ing which involved the question of the right to appeal to the 
Supreme Court from the decision of the auditor of state under 
a statute “for the assessment and taxation of all property in 
the state, and tor levy Ing tues thereon, according to its true 
value in money.” 

The statute provided that the auditor of state, with 
the advice of the attorney general, “should decide 
all questions which may arise as to the true construction of 
this act, or in relation toany tax levied or proceeding under 
the same, subject, however in all cases, to an appeal to the 
Supreme Court.” In the Opinion the court savs: 

‘With reference to the statute itself, it may be remarked, that it does not 
purport to cloth the auditor of state with judicial powers and tunetions ; it 
I poeses DO Tew Oo additional duty upon him: tor in the exercise of the 
duties of his office as auditor of state, the decision of all questions arising 
under the law affecting his official obligations would necessarily devolve 
upon himself in the first place ; and it is by his own decisions, guided by the 
best lights around him, that his official action must always be regulated ; 
subject. of course, to such rulps as may have recetved judicial sanction, 
But this law authorizes him to go no turthet Hie can render no jadement 
against any party, and is powerless to enforce any judgment Hle has not, 
in tact, undertaken to pronounce any judgment, and the appellate jurisdie 
tion of this court only extends to the judgements or decrees of an interior 
court. * Inasmuch, theretore, as the auditor of state can in no 
sense be considered as having exercised any judicial function in the prem- 
ises, and as we have no idea of an appeal, except from one court to another, 


this proceeding must be dismissed for want of jurisdiction.” 
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I respectfully contend that this decision of the Supreme 
Court of Ohio is precisely in point in this matter. The Board 
of Public Works in no sense sat as a court in making the as- 
sessment complained of. Its proceedings were not of a judi- 
cial character. They merely ascertained and fixed the value 
of the railroad property and apportioned same, and ordered the 
valuation and apportionment to be certified to the auditor for 
his action under the law. It follows that no appeal could be 
‘allowed by law from the board’s action. 

A most pertinent, carefully considered case, illustrative 
of the law governing this proceeding, in which a powerful 
and exhaustive opinion was rendered by the court, through 
Kingman, C. J., was decided in Kansas in 1870, I allude to 
the case of Zhe Auditor of State v. The Atchison, Topeka & 
Santa Fe Railroad Co., 6 Kansas 500. 

A statute of Kansas attempted to authorize an appeal from 
the appraisal and assessment of railroad property by the board 
of appraisers and assessors to the supreme court of the state. 
In that case the court held as follows: 

** The jurisdiction of the supreme court is restricted by the constitution 
to original proceedings in quo warranto, mandamus and habeas corpus, and 
such appellate jurisdiction as may be provided by law. 

** The appellate jurisdiction can only be given where there has been a 
decision by one clothed with judicial authority, and acting in a judicial 
capacity when making the decision. 

‘* The power to tax is a legislative power, and not in any sense judicial. 
The valuation of property for purposes of taxation is an incident to the tax- 
ing power, and theretore not such judicial power as can be conferred upon 
the supreme court. 

‘* Section 11 of chapter 124 of the laws of 1869, giving the supreme court 
jurisdiction to hear appeals from the board of county clerks, in the appraisal 
of the property of railroads fer purposes of taxation, is giving said court 
power, not judicial in its character, and is, therefore, not authorized by the 
constitution. ”’ 

It appears from the case last cited and Hayburn’s Case, 2 
Dallas, 412, that no decision of a court is liable to a revision 
or even suspension by the legislature, but nevertheless, the 


assessment and valuation of railroad property, in any year, 
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made on appeal by a circuit court can be annulled by legisla- 
tive act. 

I vonelude from the foregoing reasons and authorities, that 
the legislature could not give jurisdiction in the matter of as- 
sessment of railroad property to any state court, under the 
constitution, 

It is claimed by some that in considering appeals under said 
67th section, the state cireuit courts do not act as judicial 
bodies, but as tribunals for correcting assessment, non-judicial 
in character. This view of the statute law in question is not 
entirely novel in its character. 

The Legislature of Michigan, in 1872, passed a statute 
authorizing an appeal from the assessment of taxes made by 
the auditor general to the circuit court. A case arose involy- 
ing the construction of this statute, and I cannot refrain trom 
expressing my regret at the shortness of the opinion therein, 
inasmuch as it was pronounced by that eminent jurist, 
Tuomas M. Cooley, then the Chiet Justice of Michigan. 
Short as this opinion is, and meagerly as the case is reported, 
I think that suflicient is shown in the report to answer our , 
purposes and render intelligible the grounds of the court’s 
decision. Judge Cooley says: 

‘The writ of error in this case must be dismissed The proceedings had 
in the court below were on appeal from an assessment of taxes made by the 
auditor general. The appeal to that court was taken under act No. 57 of 


1872 (S. L. vol. 1 p. 89), and the proceedings under that act were evidently 


re 
not intended to be judicial in the proper sense of that term. The statute 
was evidently designed to make the circuit court an appellate tax tribunal, 
and nothing more. Its conclusion would not be a judgment, but only an 
assessment. There are difliculties in giving effect to such a statute, but we 
do not think it expedient to consider them in this proceeding, of which we 
clearly have no jurisdiction. ”’ 

Auditor Gen. vs. Pullman Palace Car Co., 34 Mich, 52. 

I contend that, even if it ean be held that the State cireuit 
eourts could be enabled to make or correct an assessment by 
legislative act conferring upon them the jurisdicton to do so, 
so, nevertheless, their proceedings would not be judicial in 


the proper sense of that term. 
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But we are considering a local statute of West Virginia in 
a proceeding in which no federal question arises, except the 
right of removal. The United States Courts will follow the 
decision of the state tribunals as to the construetion and va- 
lidity of the statute, no principle of commercial or general 
law being impaired. Norton vs. Shelby County, (decided by 
this court May 10, 1886,) and Hagar vs. Reclamation Dis- 
trict No, 108, 111 U.S. 704. 

The Supreme Court of Appeals of West Virginia, 
since the order was entered remanding this « se, (on 
July 7¢, I8386,) decided a case entirely like the one 
under consideration in principle. The Pittsburgh, Cincinnati 
and St. Louis Railway Company appealed from an assessment 
of the value of the portion of its bridge over the Ohio river 
at Steubenvilie, Ohio, within the state of West Virginia, 
made by the Board of Public Works for the year 1885, to the 
circuit court of Brooke county, West Virginia. On March 
19, 


fixing the valuation, to which the railway company excepted 


1886, the circuit court of Brooke county entered an order 


and upon its motion'the court signed a bill of exceptions 
making all the evidence heard a part of the record. Upon 
the petition of the railway company, a writ of error and su- 
nersedeas to the order was allowed Ly) Ollie of the judges of the 
Supreme Court of Appeals of West Virginia. 

This ease will appear in the 25th volume of West Virginia 
reports (now in press) at page 264, entitled “P., C. & St. L. 
R.’y Co, vs. Board of Public Works et al.” 

Owing to the probability that the court will not have ae- 
cess to the 28th W. Va. report, when considering this ease, I 
take the liberty of printing herein the syllabus of the case and 
the major part of the opinion, The syllabus prepared by the 


court is as follows: 


“1. The action of the cireuit court in supervising the decision of the board 
of public works as to the assessment and valuation of railroad pro- 
perts for taxation under the provisions of chap. 52, Acts 1883, is 
merely administrative and not judicial—the court acting in such case 
as an appellate assessment or tax tribunal and exercising powers dis- 
tine! from those belonging to it as a court or judicial tribunal in the 
legal sense of that term. p. 20% 
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”. Under our Constitution the Supreme Court of Appeals of the State has 
no power to review by writ of error or appeal the decisions or orders 
of interior tribanals, othvers or boards as to matters, which are simply 
administrative, exeentive or legislative and not strictly judicial in 
their pature, except where such power may be expressly conterred by 
the Constitution. (p. 270). 

‘3. This Court has no jurisdiction to review by writ of error adecision of 

the cirenit court correcting an order of the board of public works 

ussessing and fixing the value of railroad property for taxation. 


“4. The second point of the svilabus in Low vs. County Court, 27 W. Va., 
785, is overruled. (p. 272).”’ 


Snyder, Judge, delivering the opinion for the court, says: 


‘It is insisted by the attorney-general for the State, that a writ of error 
does not lie to this Court from any judgment or order of the circuit court 
in a proceeding of this nature, even if the circuit court had jurisdiction to 
make the order which he likewise questions. The first question then to he 
determined is the one of jurisdiction thus presented. 

Toe cireuit court having taken jurisdiction, and the railway company, 
the plaintiff in error, having brought the case to this Court to review the 
action of that court, it is not in a position to question that jurisdiction. 
Aud the defendant in error, being before this Court, insisting that it has no 
jurisdiction in this case, it is likewise precluded trom questioning the juris- 
diction of the circuit court or asking Us to pass upon that question in this 
ease; for, if we have no jurisdiction ourselves we have no power to pass 
upon that question or any other matter except the one relating to our juris. 
diction. And the only order we can make in the case, if the claim of the 
defendant in error is sustained, is an order dismissing the writ of error. It 
is, therefore, unnecessary for this court to consider whether or not the cir- 
cuit court had jurisdiction, except so far as such consideration may be in- 
volved in the determination of our own jurisdiction or want of jurisdiction. 

‘The writ of error according to the common law lies only to remove a 
cause from a court of record of competent jurisdiction to an Appellate 
Court. oO Story Const. 4 1721. It does not lie to review the proceedings of 
a court or tribunal not of record. The orders or proceedings of such tri- 
bunals are, when reviewable, generally reviewed by writ of certiorari, The 
writ ot error must be not only from a court of record, but it must be trom 
a judgment of such court rendered in a judicial proceeding. A judgment 
founded upon a judicial determination of a controversy in a suit or action 
infer parties. And it does not lie, even from a court of record, when the 
ordet ol indyement of such eourt sought to he reviewed Is simply awn ¢u parte 
or uwdministrative order or proceeding. Such ordet ind such proceedings, 
when reviewable, are likewise the subjects of a writ of certiorari, and they 
are never reviewable by writ of error. TThut such are the limits and uses of 
the writ of error is elementary law and too well settled to admit of contro- 


versyv or argument, 
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‘It becomes important therefore to inquire whether or not the order or 
judgment of the circuit court, sought to be reviewed by writ of error in this 
case, Was made in a judicial proceeding; and whether it is the determina- 
tion and result of the action of that court acting in its judicial capacity, or 
simply an ex parte or administrative order made by the judge of said court 
in a legislative or executive capacity. 

‘ The statute, under which the said proceeding was had, after declaring 
the manner in which the board of public works shall ascertain and tix the 
assessable value of the property of railroad corporations, provides that ** the 
decision of said board shall be final, unless the same be appealed from 
within thirty days after such decision,’’ &c.  ** Any corporation claiming to 
be aggrieved by any such decision may, within the time aturesaid, appeal 
therefrom as to the assessment and valuation, made within each county 
through which its road runs, to the circuit court of such county. ' 
The court shall hear all such legal evidence on such appeal as may be 
otfered by the State, county, district or municipal corporation, and by the 
corporation or company taking such appeal. And if the court be satisfied 
that the value so fixed is correct, it shall confirm the same; but if it be 
satistied that the value so tixed by said board is either too high or too low, 
the court shall correct the valuation so made, and ascertain and fix the true 
value of such property according to the facts proved, and certify such value 
to the auditor.”’ Ch. 52, Acts 1885, p. 76. 

‘**It will not be claimed, that the board of public works acts as a judicial 
tribunal in ascertaining and fixing the valuation of the property of the com 
pany under the statutes. It simply acts as assessor in such cases, just as 
the county assessor dees in assessing the property of individuals. The acts 
in both instances are merely ministerial, and they are judicial in no proper 
sense of the term. 

‘The statute provides that, upon appea! from the tinding or decision of 
the board of public works, the circuit court may either contirm said decision 
or proceed to make a new and true assessment of the value of the property. 
No provision is made for summoning the parties before the court. Provision 
is made for hearing the evidence adduced by the parties; but the board of 
public works may also hear evidence, and it is required to base its judg- 
ment upon all the information and evidence it imay be able to procur 
The whole scope and purpose of the statute, it seems to me, is to make the 
court simply an assessor to review the action of the board of public works, 
and if dissatisfied with said action it mav make a new assessment and fix 
the true value of the property. The action of the court is of the same 
character with the same elements of discretion and judgement as that pos - 
sessed by the said board, and none other. Both act according to the evi- 
dence attainable and according to their best judgment and discretion. It is 
true the judgment of the court must succeed that of the bourd, and is in 


review of the latter, but that does not alter the nature of the act to be per- 


* 
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formed, Both act as assessors, and their acts are plainly ministerial and 
not jndicial. 

** The tact, that a ministerial act is pertormed by a court, does not change 
the nature of the act and make it jadicial. In Wet'lure vo Maitland, 24 W. 
Va. O61, this Court decided that orders and decrees of the cireuit court, 
entered in proceedings for the sale of forteited lands for the benefit of the 
school tuud, are merely ministerial or administrative acts and in no manner 
judicial, and that therefore no appeal would lie from such orders and decrees 
to this Court. And ina similar case this Court held that, where the statute 
made no provision tor bringing parties before the court, the simple tact 
that the court did summons them us parties to the proceeding and bring 
them before it, did not make them parties or entitle them to appeal to this 
Court. (Auwril v. Jaeger, 24 W. Va. O83). 

‘* By the statutes of the State of Michigan the auditor general makes the 
assessment of the property of corporations, which under our statute is made 
by the board of public works; and by the fifth sectioy of Act No. 57 of 
1x72 of the laws of Michigan, it is provided that, ‘‘In any case such cor- 
poration shall be dissatistied with the estimate so made by the auditor 
veneral, it may appeal therefrom to the circuit court tor the county, 
within thirty days after receiving notice of such estimate.”” Then, alter 
requiring the corporation to give bond tor costs, &c., the act proceeds thus: 
‘Upon tiling with the clerk of said court said appeal, specifications and 
bond, such court shall proceed to the trial and determination of the same 
according to the rules of law, allowing a trial by jury, of all the questions 
of fact, in cases where such trial may be proper, and questions of law may 
be carried to the Supreme Court.”’ This act also requires notice of such 
appeal to be served on the attorney-general of the State. 

ae L pon a writ ot error under the pros isions of this statute, Cooley, chief 
tullowing opinion 
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justice of the supreme court of Michigan, announced the 


which was concurred in by the other justices: ‘*The writ of error in this 
case must be dismissed. The proceedings had in the court below were on 
appeal from an assessment of taxes made by the auditor general. The appeal 
to that court was taken under act No. 57 of 1872 (8. L. vol. 1, p. 89), and 


the proceedings under that act were evidently not intended to be judicial in 
the proper sense of that term. The statute was evidently designed to make 
the circuit court an appellate tax tribunal and nothing more. Its -onelusion 
would not be a judgment, but only an assessment. There are difficulties in 
giving effect to such a statute, but we do not think it expedient to consider 
them in this proceeding, of which we clearly have no jurisdiction.” 
Auditor General vo Pullman Palace Car Ca... 34 Mieh. oso 

‘This case is nearly identical with the one at bar, except that the Mich- 
ivan statute required the attorney general to be notified of the appeal and 
in express terms authorized ‘‘questions of law to be carried to the Supreme 
Court,’’ while our statate contains neither of these provisions, 


‘A statute of the State of Ohio provided that the auditor of State, with 


the advice of the attorney general, ‘‘shall decide all questions which may 


arise as to the true construction of this act, or in relation to any tax levied, 
or proceeding under the same, subject, however, in all cases, to an appeal to 
the Supreme Court.’’ 50 Ohio L, 166. Upon an appeal to the supreme 
court of Ohio under the provisions of said statute that court dismissed the 
appeal for the want of jurisdiction to hear it. In the opinion delivered in 
that case the court says: ‘* With reference to the statute itself, it may be 
remarked, that it does not purport to clothe the auditor of State with judicial 
powers and functions ; it impdses no new or additional duty upon him; tor 
in the exercise of the duties of his office as auditor of State, the decision ot 
all questions arising under the law affecting his official obligation would 
necessarily devolve upon himself in the first place; and it is by his own de- 
cisions, guided by the best lights around him, that his oflicial action must 
always be regulated; subject, of course, to such rules as may have received 
judicial sanction. But this law authorizes him to yo no further. He ean 
render no judgment against any party, and is powerless to enforce any judg- 
ment. He has not, in fact, undertaken to pronounce any judgment, and 
the appellate jurisdiction of this court only extends to the judgments or de- 
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crees Of an inferior court. * Inasmuch, therefore, as the 
auditor of State can in no sense be considered as having exercised any judi- 
cial functions in the premises, and as we have no idea of an appeal, except 
from one court to another, this proceeding must be dismissed for want ot 
jurisdiction. ”’ 

**T have been unable to tind any decision, in which the subject was con-id- 
ered by the court, in conflict with the foregoing authorities: but on the con- 
trary many cases in support ot the doctrine declared in them amone which 
are the following: Auditor v. The Atchison T. &@ S. FL Railroad Company, 6 
Kan. O00: San Jose Gas Company V. Januaty, OT Cal. 614: Tan De Griff vy. 
Haynie, 28 Ark. 270; A. PP. Railway v. Commissioners Ellis County, 19 Kan. 
584; llurdenburg v, Kidd, &e.. 10 Cal. 402: Turner vs. Althaus, 6 Neh. 5A: 
Republic Life Lasurance Company, V. Pollak, 7 Tl. 202: (‘ooley on Const. 
Lim., 34, 36. 

“These authorities establish beyond the propriety of controversy, that the 
action and decision of a designated oflicer or board, whether the same be a 
dvourt or other body, in reviewing and correcting an assessment of corporate 
or other property for taxation, are no more judicial acts than the acts of the 
othcer or authority making the original assessment. They also show that 
the decision or tinding of sach othcer or board, even if the same be a court 
or other judicial tribunal, is not such a judicial act or judement as can be 
reviewed by a supreme or appellate court possessing judicial powers only 
although the statute may in express terms authorize such appellate court 
to review such tinding or judgement. 

‘*Itis a plain proposition that the Constitution of this State contines the 
jurisdiction of this Court exclusively to judicial matters. It possesses both 


original and appellate jurisdiction, but by the very terms of the constitution 
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all of its powers, whether of the one class or the other, are wholly and ex- 
clusively judicial, and the legislature has no authority to confer upon it 
jurisdiction ofany other or different character. Any other construction of 
the Constitution would enable the legislature to confer executive or legisla- 
tive powers upon this Court and thus unite the executive or legislative and 
the judiciary departments ot the State government in the same person, 
which is positively forbidden by the fifth article of our Constitution. But 
the legislature has not attempted to confer any such power upon this Court 
in reference to the subject now under consideration. It has not authorized 
any appeal or writ of error tothis Court from the action and decision of the 
circuit court in proceedings of this nature. And, as we have seen, the juris- 
diction of the circuit court, if it exists at all, is simply administrative and 
not judicial ; that court acting merely as an appellate assessment or tax tri- 
bunal and exercising a power entirely different and distinet from that which 
legitimately belongs to it as a court or judicial tribunal in the legal and 
proper sense of the term; it conclusively tollows therefore that this Court 
has no jurisdiction by writ of error or otherwise to review the order or judg- 
ment of the circuit court entered in this proceeding. 

‘* The same conclusion was reached by this Court in cases of assessments 
of the property of individuals. In Low v. County Court, 27 W. Va. 785, we 
held that *‘ No arpeal lies from a judginent of a county court rendered 
under sec. 7, ch. 32, Acts of 1882, refusing to coirect the assessed valuation 
on land.’’ In that case, however, it was held that an appeal would lie 
under sec. 94 of ch. 161, Acts I=, “‘from a judgment of a county court 
refusing to correct an assessment, when if is claimed that the property assessed 
with faves is not chargeable therewith.”’ Reterence to said see. 4 will show 
that, while it, in terms, auth sizes an appsal to the circuit court refusing 
to make the correction asked by the applicant, 1t makes no reference to 
appeals from the cireuit court to this Court. In the opinion delivered in 
that case this language occurs: ‘' This may justly be regarded as properly 
brought, under see. $4, ch. 161, Acts Is=2, and having been decided adversely 
to them by the county court of Lincoln county, an appeal lay therefrom to 
the cireuit court of Lincoln and from that court to this, as the amount in 
controversy exceeds S100.00.°" (27 W. Va. 787-2. It seems, therefore, that 
jurisdiction in that case was groanded upon the fact that “‘the amount in 
controversy exceeds >100.00."" This, it seems to me, was an error. It does 
not appear from the report, that any stress was given to the consideration 
of the question of jurisdiction in that case. It seems to have been assumed 
that the proceeding was judicial and involved a controversy between 
parties—that is, that it was a civil action or suit in which more than 3100.00 
was in controversy. This, | think, was an unauthorized assumptien which 
lead to an erroneous conclusion. 

‘The principles announced and the authorities cited in the preceding 
part of this opinion establish, it seems to me, beyond question, that the pro- 
eeedlings in that case were no more judicial than they were in the case at 
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bar, and that therefore this Court was without jurisdiction to hear that case 
by appeal or writ of error. As we aréalways more anxious to be right than 
to be consistent, and never willing to persist in error against our convic- 
tions, we frankly overrule the proposition contained in the second point of 
the syllabus in said case ot Low vy. County Court, 27 W. Va. 785. In thus 
acting we are not without precedent. Dillard vy. Tomlinson, 1 Munf. 183, 
199; Daris v. Turner, 4 Gratt. 422, 471; dlilh v. Peyton, 22 Gratt. 550, 571; 
(ialton Va Hancoek, 2 Atk. k. 18, In Be dinges We Commonwealth, > Call 461, 
i722, the Court of Appeals of Virginia disclaimed a jurisdiction, which it 
had exercised in many former instances, and thereby overruled its former 
decisions. 

‘* For the reason hereinbefore stated, I am of the opinion, that this Court 
has no jurisdiction to review the action of the circuit court complained of 
by the plaintiff in error in this proceeding, and that therefore this writ of 
error must be dismissed as having been improvidently awarded.’’ 

If the West Virginia circuit courts have no jurisdiction as 
judicial tribunals of such preceedings as were instituted in 
this case by the railroad company under chap. 52, acts 1883, 
amending section 67 of the assessment law of that state, as has 
been decided by the state court of last resort, then clearly no 
removal can take place. If a state court does not have juris- 
diction of the proceedings as a court, certainly a United 
States court does not. By the act of Congress removals are 
allowed in suits of a civil nature at law or in equity. The 
proceedings were not a suit, if the state cireuit court: was not 
acting as a judicial court in considering the matters involved 
and was only acting as an appellate tax tribunal. To be re- 
movable the suit must be a suit within the meaning of the 
state law. (In re lowa and M. Const.Co. 6 Fed. Rep, 799.) 

It is not here urged that, because the state law does not 
provide an appeal to the state supreme court from the cireuit 
court in these railroad tax assessments, thereby making the 
state cireuit court the court of last resort, the case is one 
which cannot be removed. Hess vs. Revnold (113 U.S. 75.) 
has settled such claim. Grines vs. Fuentes, 92 U.S. 19. 

Mr. Justice Miller in his dissenting opinion in the Rail- 
road Co, vs. Mississippi, (102 U. S., 143,) gives a number of 


definitions of the word “suit.” He says: 


*Bouvier’s Law Dictionary says that in the practice of the law ‘suit’ 
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means ‘an action,’ Webster says ‘suit’ is the art of suing; the 
process by which one gains an end or object, and as a word in the law, he 
says it is ‘an attempt to gain an end by legal process’; ‘a legal application 
to a court for justice’; ‘an action or process for the recovery of a right of 
action,’ Worcester defines it thus: ‘In modern law, the prose- 
cution of some claim or demand in a court of justice; judicial prosecution ;’ 
and perhaps this is as good a definition of the word, when used in reference 
to legal proceedings, as any that can be framed, and it is peculiarly appli- 
cable to the use of the word in the Act of 1875.’ 

Every definition conveys the idea that the word “suit” as a 
legal term or word, means an action in a judicial tribunal, ina 
court of justice, sitting as such court, and not a proceeding 
before an appellate tax tribunal. 

It is said in the opinion delivered by Mr. Justice Field 
in Gaines vs, Fuentes, supra, in reference to the removal act 
of March 2, 1867, as follows: 

‘*It mattered not whether the suit was brought in a state court of limited 
or general jurisdiction, The only test was, did it involve a controversy 
hetween citizens of the state and citizens of other states? and did the mat- 
ter in dispute exceed a specified amount? And a controversy was involved 
in the sense of the statute whenever any property or claim ot the parties, 
capable of pecuniary estimation, was the subject ol the litivation. and was 
presented by the pleadings for judicial determination.” 

The case of the Boom Co. vs. Patterson, involved the 
right of removal of a proceeding for the condemnation of 
land for public use, instituted by a corporation, from the 
State to the Federal Court. In the opinion delivered by Mr. 
Justice Field the passage before cited, from the ease of Gaines 
vs. Fuentes, is quoted approvingly. The opinion at pages 
406 and 407 says: 

‘* The proceeding in the present case before the commissioners appointed 
to appraise the land was in the nature of an inquest to ascertain its value, and 
not a snit-at law in the ordinary sense of those terms. Bat when it was trans- 
ferred to the District Court by appeal from the award of the commissioners, 
it took, under the statute o° the State, the form of a suit at law, and was 
thenceforth subject to its ordinary rules and incidents. The point in issue 
was the compensation to be made to the owner of the land ; in other words, 
the value of the property taken. No other question was open to contesta- 
tion in the District Court. Turner vs. Halloran, 11 Minn, 253. The case 
would have been in no essential particular different had the state authorized 


the company by statute to appropriate the particular property in question, 


48 


and the owners to bring suit against the company in the courts of law for 
its value. That a suit of that kind could be transferred trom the state to 
the Federal court, if the controversy was between the company and a citi- 
zen of another state, cannot be doubted. And we perceive no reason against 
the tranfer of the pending case that might not be offered against the transfer 
of the case supposed.”’ 

In the Boom Co. vs. Patterson, the District Court on the 
appeal acted as a court of justice, as a judicial court exe rcis= 
ing its proper jurisdiction, The case became a suit at law 
authorized by a statute. The commissioners in making their 
inquest of value did not act as a court. Their finding or 
judgment did not deprive the defendants of their property. 
No process issued to enforce it. If not accepted by the par- 
ties the matter must necessarily go into a court where a judg- 
ment had all the attributes of the judgments of courts of jus- 
tice, and operated to deprive the defendant of his property 
whether he was willing or not. In the Distriet Court a jury 
trial could be had. — It is said in the same opinion on page 
404: 

** Issues of fact arising therein are to be tried by a jury, unless a jury 
pe waived. The value of the land being assessed by the jury or the court, 
as the case may be, the amount of the assessment is to be entered as a judg- 
ment against the company, which is subject to review by the Supreme Court of 
the state on a writ of error.’ 

In the Pacifie Railroad Removal Cases, (115 U.S. 18,) the 
doctrine laid down in the Boom Co. vs. Patterson, in reter- 
ence to the removal of cases involving the right of eminent 
domain, was approved and applied. 

Under the West Virginia act (chap. 52 of acts of 1883 
amending section 67 of chap. 29 of the code of West Virginia), 
as hefore stated, the sole question, before either the Board of 
Public Works or the circuit court on appeal, is the va/ue of the 
property. The proceedings are a mere inquest of value and 
nothing more. The decision of the Board is as fina! and con- 
clusive as that of the court, if not appealed from within the 
prescribedtime. The same proceedings are taken by the au- 
ditor alter the board decides the value as he takes after the 


court fixes it. The judgment of the court is not enforced by 
4 . * 
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any process. It takes no property or money. It is a mere 
Inquest of value in a tax proceeding. The proceeding in the 
court is not a suit in equity, No jury can be impanneled to 
trv any question, and, as stated, the judgment has not the 
efleet of one by a court ot law in an action therein. After 
the court renders judgment in the assessment proceeding, 
the effect of it can be wiped away by a legislative enactment. 
The finding of the court has not the sanctity of a judgment or 
decree of a court of justice. Why could not the legislature of 
West Virginia give a further appeal from the decision of the 
circuit court to a tax tribunal composed of county assessors ? 
The act says the “said board shall proceed to assess and fix the 
faircash valve of all the property of said corporation.” Again, 
in ascertaining such value the board shall consider any re- 
turn,’ &e. Again it is provided that the corporation ag- 
grieved may appeal from the decision of the board, not on all 
matters or questions decided, but solely “fas to the the assess- 
ment and valuation made,” &e. Assessment and valuation in 
this statute are synonymous terms. What can the circuit 
court do in such appeal matter? This is answered by the 
following language of the statute : 

‘And if the court be satistied that the ra/ue so fixed is correct, 1t shal 
contirm the same; but if it be satistied that the ru/ve so fixed by said board 
is either too high or too low, the court shall correct the ra/uvation so made 
and ascertain and fix the true ca/ue of such property according vw the facts 
proved, and certify such ra/we to the auditor.” 

The circuit court is functus officio as soon as it has certified 
its conclusions on the question of va/ue to the auditor. It 
can do nothing more, 

That this is not a suit at law or in equity is 
further shown by the difficulty which beset the coun- 
sel for the company in determining whether the proper course 
was to pray an appeal or a writ of error, to bring the order 
remanding the case to the state court, before this court, 
Unable to solve this problem they prayed both an appeal and 


writ of error. 
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THE MATTER IN DISPUTE, EXCLUSIVE OF COSTS, DOES NOT 
EXCEED $500 


Judge Dillon in his work on Removal of Causes, page 62, 
says In speaking of value: 

‘This language, as well as that which precedes it, is descriptive of the 
nature of the suifs that may be removed. The subject-matter of the dispute 
or of the suit must be property, or money, or some right, the value ot which 
in money is susceptible of judicial ascertainment.”’ 

In the P.C. & St. L. R.’y Co. vs. Board of Publie Works, 
supra, (28 W. Va. 273,) the Supreme Court of Appeals of 
West Virginia expressly overrule that portion of one of its 
previous decisions in which the court held it had jurisdiction 
of an appeal in a case involving an assessment for taxation, 
because the amount in controversy exceeded $100.00. In the 
opinion in 28 W. Va., the court says through Snyder, Judge, 
in reference to the previous case, 1. e. Low vs, County Court, 
(27 W. Va. 785,) as follows: 

‘‘It seems, therefore, that jurisdiction in that case was grounded upon 
the tact that ‘the amount in controversy exceeds 3100.00.” = This, it seems 
to me, was an error. it does not appear trom the report that any stress was 
given to the consideration of the question of jurisdiction in that case. It 
seems to have been assumed that the proceeding was judicial and involved 
a controversy between parties—that is, that it was a civil action or suit in 
which more than $100.00 was in controversy. This, I think, was an author- 
ized assumption which led to an erroneous conclusion.’ 

No amount of money is the subject of dispute in this case; 
no execution can issue upon any judgment, decree, or finding 
of the state circuit court, and no property changes its posses- 
sion or title as an effect of the decision of such court. When 
the collector of taxes attempts to enforce a subsequent levy of 
taxes, founded upon the valuation of the court, an amount 
might be in controversy, if the collector should be brought 
into litigation in relation to such taxes. When, however, 
the subject matter of the proceedings is a mere assessment of 
value prior to a tax levy, no amonnt is in controversy within 
the meaning of the act of Congress authorizing removals of 


eases trom the state .courts to the cireuit courts of the United 
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States. The judgment of the court does not take from the 
company either the property assessed or its assessed valuation. 


IF THIS IS A “SUIT”? THE STATE OF WEST VIRGINIA IS A 
DEFENDANT. 


The constitution of West Virginia (Art, VI, see. 35,) pro- 
vides: 

“Sec. 35. The State of West Virginia shall never be made a defendant 
in any court of law or equity.” 

The XI amendment to the constitution of the United 
States is as follows: 

‘Art Xl. The judicial power of the United States shall not be con- 
strued to extend toany suit in law or equity commenced or prosecuted 
against one of the United States by citizens of another State, or by citizens 
or subjects of any foreign State.’’ 

In the proceedings in this case, if there are any defendants, 
the State of West Virginia is most vitally interested therein 
and should be a defendant. The counsel for the compary ap- 
preciated this and display their uncertainty as to the best way 
to avoid making theState a defendant on the face of the 
record, by the different attempts to get a defendant in lieu of 
the State. 

As shown by the portion of the assessment law herein be- 
fore quoted, “the court shall hear all such legal evidence on 
suc appeal as may be offered by the st:fe, county, distriet or 
municipal corporation, and by the corporation or company tak- 
ing such appeal.” The auditor, when the assessment is certi- 
fied to him, assesses and charges tae company in a book to be 
kept by him for the purpose, as follows: 

‘First. With the whole ameunt of taxes upon its property for sfate and 
state school purposes. 

“second. With the whole amount of taxes on its property, in each 
county through which its road runs, for county purposes. 

“Third. With the whole amount of taxes on its property in each magis- 
terial district through which its road runs, for road and other district pur- 
poses other than free school and building purposes. 

‘Fourth. With the whole amount of taxes on its property in each school 
district and independant school district through which its road runs, for 


free school and building purposes; and 
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“Fifth. With the whole amount of taxes on its property in each munici- 
pal corporation through which its road runs, for each and all of the purposes 
tor which a levy therein is made by the municipal authorities ot such cor- 


poration. ”’ 

The state cannot offer evidence if it is not a party, 
(admitting for the sake of argument that this is a 
“suit,’) and its interest in the result cannot be doubt- 
ed. If these proceedings can be regarded as a_ suit 
brought by the state, when the only possible claim to call 
them a “suit” is caused by the appeal taken by the company, 
still the state, if it instituted the case, is a party and the com- 
pany is on the other side of the controversy. <A. state ts 
not a citizen of any state,and the controversy between the 
Company and the State not being separable from any contro- 
versy between the Company and the county court of Wood 
county, the Board of Education of the Distret of Parkers- 
burg, or the City of Parkersbury, in this case, the case is not 
removable. Stone vs. South Caroina, 117 U.S. 430; Cun- 
ningham vs, Macon and Brunswick R. R. Co. 109 U.S. 457. 

In Stone vs. South Carolina the suit was brought by the 
State, and it was held: 

**There is no statute which authorizes the removal of a suit between the 
State and citizens on the ground of citizenship, for a State cannot in the 
nature of things be a citizen of any State.’’ 

The first order in this ease in the circuit court of the United 


States is headed: 
“UTPON A PETITION, 


THE BALTIMORE & OHIO RATLROAD COMPANY, 


THE BOARD OF PUBLIC WORKS AND OTHERS.” 


The order proceeds to say that the company by its counsel 


“presented to the court an authenticated transcript of the 
record in the above entitled cause.” (See printed record, page 1.) 


The first order entered in the Wood county cireuit court is 
headed as follows: 

“THE BALTIMORE AND OHLO RATLROAD COMPANY, 

CT PON A PETITION FOR APPEAL FROM THE ACTION OF THE 
BOARD OF PUBLIC WORKS OF THIS STATE, IN| ASSESSING 
CERTAIN PROPERTY AGAINST SAID RALLROAD COMPANY, IN 
THE COUNTY OF WOOD, IN THE PETITION MENTIONED.” 

Record, page 1. 

The state court direeted rules to Issue against the Auditor 
ot State, the County Court of the County of W oad, the Board 
of Edueation of the Distriet of Parkersburg, and the City of 
Parkerburg, ree LLL rl ner t hem to show cause W hy the prayer ot 
the petition should bot be granted, 

The object of the rule upon the auditor was apparently to 
give some notice of the pendency of the proceedings to some 
officer of the state, so that the interest of the state could be 
protected and evidence introdueed on its behalf. 

The next order of the state court, (record, page 2,) is head. 


ec us follows . 


“THE BALTIMORE AND OHIO RALLROAD COMPANY, 
vs. 
JOSEPH s. MILLER, AUDITOR, THE COUNTY COURT CF Woop 
COUNTY, THE BOARD OF EDUCATION OF PARKERSBURG 
DISTRICT, AND THE CITY OF PARKERSBURG,” 


The petition for removal of this case, (record, pages 5 and 
4.) savs: 

‘The said board made return of their said valuation to Joseph S. Miller, 
the auditor of the last named state, to be assessed by him as auditor as 
aforesaid with taxes for the year aforesaid, for the benetit of the State of West 
Virginia, the said county of Wood, the city of Parkersburg, and the school 
district of Parkersburg in said county, and from which said valuation and 
assessment your petitioner, in accordance with the provisions of the statute of 
said state of West Virginia appealed to the said cirenit court of Wood 
county, and the said appeal is now pending therein as a suit of a civil na- 
ture between your petitioner and the said Joseph S. Miller, auditor as atore- 
snid. and for the use atoresaid,”’ &e. 

This record shows the efforts made to hunt up some one to 
eall a defendant in lieu of the State of West Virginia. The 
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appeal to the Wood circuit court is a statutory proceeding. 
No such proceeding was known to the common law, which 
governs the practice in West Virginia. In order to determine 
what the proceeding is, the court must read the record in con- 


junction with the statute authorizing the proceedings. Such 


statute isto all intents and purposes a part of the record, 
When the statute is referred to, the impropriety of making 
either the Board of Public Works of West Virginia, or 
Joseph S. Miller, auditor, defendant, is conclusively shown. 
The Board of Public Works is a corporation with no earthly 
interest in the result of the appeal. It does not collect taxes 
and the taxes levied upon its assessment of values are not the 
property or money of the Board. As svon as the Board has 
rendered its decision on the question of value it is functus 
officio. There would be as much propriety in making the U. 
S. Circuit Court for West Virginia the defendant in error in 
this court,as the Board of Public Works defendant in the 
court below and here on appeal and writ of error. This mat- 
ter seems too plain to require further argument. 

There was as little authority for calling the auditor defend- 
ant in these proceedings. His duty is entirely ministerial. 
When he has laid the returns filed with him before the Board 
and the Board has proceeded to fix the values, he has no 
further duty to perform or interest in the matter until the de- 
cision of the Board, or of the court on appeal, is certified to 
him. He has no interest in the assessment or taxes. If this 
was a suit in equity to enjoin some action by him or a pro- 
ceeding to compel him to do some act, there would be reason 
for making him a defendant, but there seems to be none in 
this case, except a desire to avoid making the State a de- 
fendant. The auditor does the same work for the City, County 
and School District in entering and charging the company 
with their taxes in the book kept in his office, after the val- 
uation is completed, as he does for the state; yet the company 
deemed it necessary to make the City, County and Board of 


Education parties defendant, while leaving out the State. 
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The auditor must represent the State in their view but he 
does not represent the city, &c., for whom he performs the 
same service. If it was proper and necessary to have the City, 
County and Board defendants, it was equally so to have the 
State. 

The taxes of the county of W ood, the Board of Edueation 
of Parkersburg district and the city of Parkersburg and of the 
State of West Virginia are all levied upon the same assessment, 
No issue, which ean affect the County, the Board of Education 
or the City in this proceeding, can be made, which will not 
equally affect the state. The State, the County, the Board 
of Education and the City cannot be separated and the pro- 
ceedings removed as to the others without equally removing 
them as to the State. 

[f this case is to be regarded as a suit brought by the State 
or the State, the County, the Board of Edueation and 
the City, then under the authority of Stone vs. South Caro- 
lina, supra, the United States courts have no _ jurisdic- 
tion thereof; and, if it is to be regarded as a suit brought 
by the Company against the State, or the State, the County, 
the Board of Education and the City, then there is still no 
jurisdiction thereof in such courts, as the suit is within the 
prohibition of the XIth Amendment to the Constitution of 
the United States. Hagood vs. Southern, 117 U.S 52. 


Respectfully submitted, 
ALFRED CALDWELL, 
Attorney General of West Virginia, 
Counsel for the State of West Virginia, Josepn S. Miter, 


auditor, the Board of Publie Works of West Virginia and 


the other defendants in error and appellees. 
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B. & O. R. R. CO. VS. B’D OF PUBLIC WORKS, STATE OF W. VA. 


1 At a cireuit court of the United States for the district of 

West Virginia continued and held at Parkersburg, in said 
district, on the 19th day of June, 1884, the following order was made 
and entered of record, to wit: 


Upon an Appeal. 


Tue Battrimore & Onto RAILROAD CoMPANY 
ee 


THe Boarp or Pupitic Works or West VIRGINIA. 


This day the plaintiff, The Baltimore & Ohio Railroad Company, 
by Caleb boggess, esquire, its counsel, presented to the court an 
authenticated copy of the record in the above-entitled cause from 
the circuit court of Marshall county, in this district; and on motion 
it is ordered that said reeord be tiled and said causé be docketed in 
this court for further proceedings to be had therein. 

The record referred to in the foregoing order is in words and 
figures following, to wit: 

Record. 


Pleas before the cireuit court of Marshall county on Wednesday, the 
2nd day ot April, LSS4. 


be it remembered that heretofore, to wit, on the 4th day of Decem- 
ber, 1885, came The Baltimore and Ohio Railroad Company and 
filed its petition in the clerk’s office of said circuit court with the 
clerk thereof, which petition is in the following words and figures: 


2 To the honorable cireuit court of Marshall county, West Vir- 
gina: 

Your petitioner, The Baltimore and Ohio Railroad Company, 
respectively represents that it is aggrieved by an order of the Board 
of Public Works of West Virginia, and which came to the knowl- 
edge of your petitioner on the sixth day of November, 1583, whereby 
the said Board of Public Works assessed and fixed the value of the 
property of your petitioner within the said county of Marshall, in 
the said State of West Virginia, for taxation for the year 1885 at 
the sum of eight hundred and thirty-five thousand six hundred 
and three dollars, and from the said assessment and valuation so 
ordered by the said Board of Public Works your petitioner prays 
an appeal to your honorable court, and that so much of said assess- 
ment as includes the Benwood bridge, valued at three hundred and 
fifteen thousand dollars, be reversed and annulled: and it will ever 
pray, Xe. 

THE BALTIMORE & OTTO 
RAILROAD COMPANY, 
By its Counsel. 


And now, at this day, to wit, at a circuit court held in and for the 
county of Marshall and State aforesaid, on the same day and vear 
lirst herein mentioned, to wit, on Wednesday, the 2nd day of April, 
ISS. 
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In the Matter of an Appeal of THe BALttimMore AND Onto RAILROAD 
Company from an assessment by the Board of Public Works of this 
State. 

This day eame The Baltimore and Ohio Railroad Company, by 
its attorneys, and offered to file a petition for the removal of above 
matter into the circuit court of the United States for the district 

. of West Virginia, and a bond therewith in the words and 

figures following: 
Petition. 
In the Cireuit Court of Marshall County, West Virginia. 
Your petitioner, The Baltimore and Ohio Railroad Company, a 
corporation created by the laws of the State of Maryland, respect- 
fully represents that as such corporation it was at the time of the 

Institution of the suit hereinafter named and now is a citizen of the 

sald State of Maryviand 
It further represents that its property in the county of Marshall, 

in the State of West Virginia, was, for the vear 15585, appraised 
and valued for assessment with taxes for the said vear by the Board 
of Public Works of West Virginia at the sum of three hundred and 
liftecn thousand dollars, and the said board made return of their said 
valuation to Joseph S. Miller, the auditor of the said State of West 

Virginia, to beassessed by him as auditor as aforesaid with taxes for the 

vear aforesaid, for the benefit of the State of West Virginia, the said 

county of Marshall, and from which valuation and assessment your 
petitioner, In accordance with the provisions of the statute of the said 

State of West Virginia, appealed to the said circuit court of Marshall 

county, on the 4th day of December, 1885, and which said appeal 

is now pending therein as a suit of a civil nature between vour peti- 
tioner and the said Joseph S. Miller, auditor as aforesaid, and for 
the use aforesaid 

That the matter in dispute therein exceeds in value, exclusive of 
costs, the sum or value of five hundred dollars; that the coutroversy 

In said suit is between citizens of different States; that at the time 

sald suit was commenced the said Joseph S. Miller was, and still is, 

a citizen of the State of West Virginia, and the County of Marshall 

was, and still is, a municipal corporation created by law, State of 

West Virginia. 
Your petitioner has made and herewith files a bond with 

good and sufficient security for the entering in the circuit court 
of the United States for the district of West Virginia, on the first day 
of the next session thereof, a copy ot this record of this said suit, 
and for paying all costs that may be awarded by the said last-named 
court if the said court shall hold that the said suit shall have been 
wrongfully or improperly removed thereto, and pravs this honorable 
court to accept suid bond and make an order in said suit to proceed 
no further therein, and for the removal thereof into the said circuit 
court of the United States for the district of West Virginia: and 
your petitioner will ever pray, XC. 
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STATE OF MARYLAND, |. 

City of Baltimore, - 

Samuel S. Spencer, being duly sworn, says that he is second vice- 
president of the Baltimore and Ohio Railroad Company, and that 
the statements and allegations contained in the foregoing petition 
are true to the best of his knowledge, information, and belief. 

[In witness whereof | have hereunto set my hand and notarial 
seal this 12th day of Mareh, A. D. 18S4. 

[SEAL | MURRAY TANSON, 
Notary Pubhlie. 


Bond 


Know all men ov these presents threat we, The Baltimore and Ohio 
Railroad Company, its principal, ana Joseph Hlarris, as sureties, are 
held and firmiy bound to Joseph S. Miller, auditor of the State of 
West Virginia, and the County of Marshall in the penal sum of one 

thousand dollars: — the payment whereof, well and truly to be 
) made unto the said Joseph S. Miller, auditor as aforesaid, 

and said County of Marshall, — representatives and assigns, we 
bind ourselves, our heirs, successors, and assignees, jointly and sever- 
ally, firmly by these presents. Whereas the Baltimore and Ohio 
Railroad Company has filed its petition in the cireuit court of Mar- 
shall county, State of West Virginia, asking for the removal to the 
cireuit court of the United States in and for the district of West 
Virginia of il certain Cisse wherein the sre Baltimore and Ohio 
Railroad company is plaintiff, and the said Joseph S. Miller, auditor 
us aforesaid, and the County of Marshall [are} defendants: 

Now the condition of the above obligation ix such that if the 
said Baltimore and Ohio Railroad Company shall enter in the said 
circuit court of the United States for the district of West Virginia 
tforesaid, on the first dav of its next session, a COP of the record in 
the said suit, and shall well and truly pay all costs that may be 
awarded by said cireuit court of the United States 1f said court shall 
hold that said suit was linproperly removed, and shall do all other 
things that shall be required by them under the act of March 3, 
IS75, providing tor the removal of causes, then this obligation to 
be void: otherwise to remain in full force and virtue. 

Witness the corporate name of the said Baltimore and Ohio 
Railroad Company, by Samuel Spencer, its second vice-president, and 
its corporate seal, and the name and seal of said Joseph Harris on 
’ the 12th dav of March, A. D. 1S8S4 

THE BALTIMORE AND OTTO 
RAILROAD COMPANY, 
By SAMUEL SPENCER, | SEAL. | 
2nd | ice- Presid nf, 
JOSEPH HARRIES. SEAL. | 

Attest: [seau.] W. H. IJAMS, Secretary. ° 

ty And the court, being of opinion that, Inasmuch as no notice LO 
or summons or rule against any party interested In said appeal 
has ever been given or issued against or served upon any person, 
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corporation, or body politic interested in such assessment or appeal, 
there is no case or proceeding now pending which can be removed 
to said court, doth refuse to permit the said petition to be filed, and 
orders that a summons shall issue requiring all persons, corporations, 
and bodies politic interested In such assessment or appeal to appear 
before this court on the Ist day of the next regular term and pro- 
tect their interests. 


STATE OF West VIRGINIA, | | 
Mayr hall (ounty. j 


I, Arthur O. Baker, clerk of the circuit court of Marshall county 
and State aforesaid, do certify that the foregoing Is a true trauseript 
of the record ana proceeding l] the matter of an appea| of The 
Baltimore and Ohio Railroad Company from an assessment by The 
Board of Publie Works of said State of West Virginia, with all 
things touching the same, as fully and wholly as they now exist 
among the records of my office. 

A. O. BAKER, 
Clerk of said Cirewit Court. 


And on another day, to wit, on the 17th day of February, 
[SS86, the following order was made and entered of record, to 
wit: 
BALTIMORE AND Onto RaAiLtroap Company 
iis 


Boarp for] Pusric Works, Xe. 


Upon an appeal in relation to assessments of taxes on property in 
Marshall Co. 


The above matter is set down for argument of a motion to remand 
on March 350th, 1886. 


On another day, to wit, on the 24th dav of June, 1886, the 
following order was made and entered of record, to wit: 


Tue BALTIMORE AND Onto RAILRroap ComMPaANy 
is, 


Tue Boarp or Pupitic Works. Xe. 


[In the matter of the appeal docketed in this .court from the circuit 
court of Marshall county, West Virginia, from an assessment by 
the Board of Publie works of this State. 


On this 24th day of June, 1886, came the said Baltimore and Ohio 
Railroad Company, by Caleb Boggess and Jolin A. Hutchinson, its 
counsel, and the State of West Virginia, by Caldwell and Caldwell, 
its counsel, having on yesterday made its motion, in writing, to re- 
mand this proceeding to the circuit court of Marshall county, West 
Virginia, and said motion being argued by the counsel aforesaid, 
for the State of West Virginia and said railroad company, and con- 
sidered, the court doth sustain said motion, and it is ordered that 
this proceeding be remanded to the said circuit court of Marshall 
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county accordingly, and that said railroad company pay the costs 
incurred in this court. 

The said Baltimore and Ohio Railroad Company, considering 
itself aggrieved by this order remanding this proceeding as 
S aforesaid, pravs that it may be allowed a writ of error to and 

supersedeas of said order, and also that 1 may be allowed an 
appeal from said order, which writ of error and supersedeas and 
which appeal are both allowed to said COMPANY according |y ; 
but this order allowing such writ of error and supersedeas and ap- 
peal is not to take effeet until said Company, OF sole One for it, ex- 
ecute a bond in the penalty of five hundred dollars with good se- 
curity, conditioned according to law, to be approved by one of the 
judges of this court and filed according to law. 

And on another day, to wit, on the 25rd day of June, 1586, the 
following writ of error was filed in the office of the clerk of the eir- 
cult court of the United States for the district of West Virginia: 


[NITED STATES OF AMERICA, 88: 


The President of the l nited States to the honorable the judge ot 
the cireuit court of the United States for the district of West Vir- 


ginia, Greeting : 


Because in the record and proceedings iis also in) the rendition ot 
the judgm nt of a plea which is In the said ecireuit court before you, 
or some of you, between The Baltimore and Ohio Railroad Company, 
complainant, and The Board of Publie Works of thi State of We si 
Virginia, defendant, a manifest error hath happened, to the great 
damage of the said complainant, as by its complaint appears, we, 
being willing that error, if any hath been, should be duly corrected 
and full and speedy justice done to the partie s aforesaid in this be- 

half, do command you, if judgment be therein given, that 
‘) then, under your seal, distinetly and openiy, you send the 

record and proceedings aforesaid, with all things concerning 
the same, to the Supreme Court of the United States, togwether with 
this writ, so that vou have the same at Washington on the second 
Monday of October next, in the said Supreme Court to be then and 
there held, that, the reeord and proceedings aforesaid being Inspected, 
the said Supreme Court may cause further to be done therein to 
correct that error what of right and according td the laws and cus- 
toms of the United States should be done. 

Witness the Ilonorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, the 25rd day of June, in the year of our Lord 
Ohne thousand elelht hundred and elolty-six. 

L. B. DELLICKER. 
('), rk: of the (vreut Court of thie United Slates 
for the District of West Virginia. 


oe 


Allowed by— 
MORRISON R. WAITE, 
(‘hief Justice of the U.S. 


And on another day, to wit, on the 16th day ot August, ISS6. the 
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following bond was filed in the office of the clerk o@the circuit court 
of the United States for the district of West Virginia ; 
Know all men by these presents that we, The Baltimore and Ohio 
Railroad Company and John Adair and Chas. IL. Shattuck, are held 
and firmly bound unto The Board of Public Works oi the | State 
10 of West Virginia in the full and just sum of five hundred 
dollars, to be pric to the said Board of Pubhe Works of the 
State of West Virginia, their certain attorneys, executors, adminis- 
trators, or assigns: to which payment, well and truly to be made, i 
we bind ourselves, our heirs, executors, and administrators, jointly 


anid severally, by these pres hits. 

Sealed with ourseals and dated this 2oth day of June, in the year 
of our Lord one thousand eight hundred and erghty-six. 

Whereas lately ata eireult court ol the | nited States for the dis- 
trict of West Virginia. in a suit depending in said court between 


The Baltimore and Olio Railroad Company, complainant, and The 
Board of Public Works of the State of West Virginia, defendant, a 
decree and yudons nt Was rendered aeainst the sad complainant, 
and the said complainant having prosecuted a writ of error and an 
appeal from said final decree and judement to the Supreme (Court 
of the United States,and having obtained an appeal and writ of 


i i 


error. and filed a COpN thereot in the clerk’s office of the said court 


to reverse the decree and judgment in the aforesaid suit, and a cita- 
tion directed to the said Board of Publie Works of the State of West 


Virginia, citing and admonishing them to be and appear at aSupreme i 
Court of the United States to be holden at Washington the second 
Monday of October next : 
Now the condition of the above obligation Issuch that if the said 
The Baitimore and Ohio Railroad Company shall prosecute its 
appear! and writ of error to clleet, ana duswer all damages ana COsts 
if they fail to make their appeal good, then the above obligation to 
be void: else to remain in full foree and virtue. 
Aug. 16, 1856. 
BALTIMORE AND OHO RL RL CO 
JOHN ADAIR, Ag't [SEAL. | 
JOHN ADATR. | SEAL. | 
C. H. SHATTUCK. ISEAL. | 
Sealed and delivered in presence of— 
Approved by— - 
J.J. JACKSON, 
US. Dist. Judge. 
1] And on another day, to wit, on the 16th day of August, 
ISSG6, a citation was issued from the clerk’s office of the circuit 
court of the [nited States for the district of West Virginia, Which 
citation, with the return thereon, is in words and figures following, 
to wit: 
* 


BOARD OF PUBLIC WORKS OF THE STATE OF WEST VIRGINIA. r 
(itation. 
THe UNIrep STATES OF AMERICA: 
To the Board of Public Works of the State of West Virginia, 

Greeting: 

You are hereby cited and admonished to be and appear ata 
Supreme Court of the United States to be holden at Washington on 
the second Monday of October next, pursuant toa writ of error 
liled in the clerk’s office of the circuit court of the United States for 
the district of West Virginia, wherein The Baltimore and Ohio Rail- 
road Company is plaintiffin error and you are defendant in error 
to show cause, If any there be, why the decree rendered against the 
said plaintiff in errer, as in the said writ of error mentioned, should 
not be corrected, and why speedy justice should not be done to the 
parties In that behalf. 
~ Witness the Honorable. Morrison R. Waite, Chief Justice of the 
United States, this 16th day of August, in the year of our Lord one 
thousand eight hundred and eighty-six. 

L. B. DELLICKER, 
(‘lerk Circuit Court ULSD. W. Va. 


The return thereon 1s in words and figures following, to wit: 


Return. 
served a true copy of the within citation upon bk. W. Wilson. 

2 Tue Unirep States oF AMERICA: 

To Joseph S. Miller, auditor of the State of West Virginia; The 
board of Publie Works of West Virginia, and The County of 
Marshall, Greeting: 

You are hereby cited and admonished to appear at a Supreme 
Court of the United States to be holden at Washington on the second 
Monday of October, 1886, pursuant to a writ of error filed in the 
clerk’s office of the cireuit court of the United States for the distriet 
of West Virginia, whereir The Baltimore and Ohio Railroad Com- 
pany is plaintiff in error and you are the defendant in error, to show 
cause, If any there be, why the judgment rendered against the said 
plaintifl in error, as in said writ of error mentioned, should not be 
corrected, and speedy justice should not be done to the parties in 
that behalf, 

Witness the llonorable Morrison 4 Waite, Chief Justice of the 
lL nited States, this Sth day of October. in the vear of our Lord one 
thousand eight hundred and eighty-six. 


L. B. DELLICKER, 
f ley]: (ireuil ( yuyt {-  § DD). i” la. 


} fun. 


Served the within citation this 9th day of October, 1886, at Wheel- 
mie, West Virginia, by delivering a true COP thereof Lo Creo. b. 
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Caldwell and Alfred Caldwell, of the firm of Caldwell and Caldwell, 
counsel of record for the said defendants in error. 
THOS. P. SHALLCROSS, 
Deputy for Columbus Sehon, U. S. Marshal, D. W. Va. 


13 President of the Board of Public Works of the State of 
West Virginia, by serving the same personally upon him as 
such president at the office of the said Board of Public Works of W. 
Va., at Charleston, W. Va., this 25rd day of August, 1886. 
5. SEHON, 
U.S. Marshal, Dist. of W. 
H. VAN BUREN, 
Dep. M. 


[, L. B. Dellicker, clerk of the circuit court of the United States 
for the district of West Virginia, do certify that the foregoing is a 
true copy from the records and papers of my office of the record in 
tlie case of The Baltimore and Ohio Railroad Company against The 
Board of Public Works of West Virginia, lately pending in this court. 

In testimony whereof -] hereunto set my hand and the seal of 
said court, at Parkersburg, in said district, this 6th day of Sep- 
tember, 1886. 


Seal Circuit Court United States, i] 
{Dis trict West Virginia, Parkersburg, West Va. § 


LL. B. DELLICKER, 
Clerk Circuit Court U. S., D. W.Va 


14 Tuer Unirep States OF AMERICA: 


To Joseph S. Miller, auditor of the State of West Virginia; The 
Board of Public Works of West Virginia, and The County of 
Marshall, Greeting : 


You are hereby cited and admonished to appear at a Supreme 
Court of the United States to be holden at Washington on the second 
Monday of October, 1886, pursuant to a writ of error filed in the 
elerk’s office of the circuit court of the United States for the district 
of West Virginia, wherein The Baltimoreand Ohio Railroad Company 
is plaintiff in error and you are the defendant in error, to show 
cause, if any there be, why the judgment rendered against the said 
plaintiff in error, as in said writ of error mentioned, should not be 
corrected, and speedy justice should not be done to the parties in 
that behalf. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
United Siates, this 8th day of October in the year of our Lord one 
thousand eight hundred and eighty-six. 

L. B. i ae 
Clerk Circuit Court U. S., D. W. Va. 


15 [Endorsed :] B. & O. R. Co. v. Jos. 8. Miller, &e. Citation. 
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Served the within citation this 9th di ay of October, 1886, at Wheel- 
ing, W. Va., by delivering a true copy thereof to Geo. B. Caldwell 
and Alfred Caldwell, of the tirm of Caldwell and Caldwell, counsel 
of record for the said defendants in error. 

THOS. P. SHALLCROSS, Dep’y, 
For COLUMBUS SEHON, 
Ui, S. Marshal, Dist. W. Va 


Marshal's fees, $9.32. 


Endorsed on cover: West Virginia ©. C. U.S. No. 1240. The 
perpen & Ohio Railroad Company, plaintiff in error and appel- 
lant, vs. The ww of Public Works of the State of West Virginia. 
Filed essen 22, 1856. 
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Supreme Court of the Alnited States. 


OCTOBER TERM, 1886. 
INO. 1240. 


THE BALTIMORE & OHIO RAILROAD COMPANY, 
Plaintiff in Error and Appellant, 
VS. 
THE BOARD OF PUBLIC WORKS OF THE STATE 
OF WEST VIRGINIA. 


IN ERROR TO AND APPEAL FROM THE CikcutIt COURT OF THE 


UNITED STATES FOR THE DIstRICT OF West VIRGINIA. 


BRIEF OF COUNSEL FOR DEFENDANTS IN ERROR 


AND APPELLEES. 


ALFRED CALDWELL, CounseL, 


WHEELING 
Weet VirGinta Printixc Co,, PRIN 
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STATEMENT OF CASE. 


This case is an appeal from the assessment made by the 
Board of Publie Works of the State of W est Virginia on 
property in the county of Marshall, in such State. 

The assessment for taxation of railroad property in West 
Virginia is made under and in pursuance of the 67th section 
of chapter 29 of the code of that State, as amended by chapter 
52 of the acts of the legislature of the year 1883. 

The portion of such section which it is deemed necessary to 
consider in the decision of this case is as follows : 


‘67. The president, vice president, secretary or principal accounting officers 
of any corporation or company owning or operating a railroad, or railway, 
wholly or in part within this State, for the transportation of freight or pas- 
sengers, or both, for compensation, shall make a return in writing to the 


auditor on or before the first day of Aprilin each year, which shall be signed 
and sworn to by one of said officers, showing in detail the following par- 
ticulars for the year ending on the thirty-first day of December next pre- 
ceding, Viz: 

Firet—The whole number of miles of railroad owned, operated or leased 

by such corporation or company within this State. 

Second —If such road so owned, operated or leased by such corporation or 
| company be partly within and partly without this State, the whole number 
of miles thereof within this State, and the whole number of miles without 
the same, including its branches inand out of the State. 

Thivrd—lIts railroad track in each county in this State through which it 
runs; giving the whole number of miles of road in the county, including 
the track and its branches, and side and second tracks, switches and turn- 
outs therein, and the fair cash value per mile of such railroad in each couuty, 
including in such valuation such main tracks, branches, side and second 


tracks, switches and turnouts, 
Fourth— All its rolling stock; giving a detailed statement of the number of 


ears, including passenger, mail, express, baggage, freight and other cars of 


om 


4 


every description, and the fair cash value of all such cars used wholly, or in 
part in this State, distinguishing between such as are used wholly in this 
State and such as are used partly within and partly without the State ; the 
whole number of engines, including their appendages, used wholly or in part 
withinthis State, distinguishing between such as are used wholly within 


this State and such as are used partly within and partly withont the same, 


and the fair cash value of suc! holly within the State. and 
such as are used partly with thout the State: and the 
proportional value of such cars and | | by it partly within and 
partly without the Stat ording to the time used ( the number of 
miles run hy suc! irs and « n and out of the State: und the pro- 
portional cash value thereotl to \ county In this State within which such 
railroad runs. 

Fifth—lts depots, station Pravtiss eivyht houses, machine and repair shops 
and machinery therein, and all other buildings, structures and appendages 


connected thereto or used therewith, tevether with all other real estate othe 
than its railroad track, owned or used by it In connection with its railroad. 
and not otherwise taxed, including telegraph lines owned or used by it, and 
the fair cash value ot all buildings and structures, and 


and appendages, and of each parce] of such real estate, including such tele- 


~~ 


all such maehinery 


graph line, and the cash value thereof in each county in this State in which 
it is located. 

Siath—Its personal property of every kind whatsoever, including money, 
credits, investments, wholly held or used in this State, showing the amount 
and value thereof in each county. 

Seventh —Its actual capital stock and the number, amount and value in 
cash thereof; the amount of its capital stock actually paid in; the total 
amount of its bonded indebtedness, and of its indebtedness not bonded: 
its gross earnings for the year, incinding its earnings trom its telegraph 
lines, which shall he stated separately, on the whole length of its road, in- 
cluding the branches thereof, in and out of the State and also such earnings 
within this State on way freight and passengers, and the proportion of such 
earnings ip this State on through freight and passengers carried over its lines 
in and out of the State, to he ascertained by the number of miles the same 
were carried by it within and the number of miles without the State 

Kighth—Its gross expenditure for the year, giving a detailed statement 
thereof under each class or head of expenditure. 

If any corporation or company fail to make such return to the auditor as 
herein required, 1t shall be guilty of a misdemeanor and fined one thousand 
dollars tor each month such failure continues. 

Prosecution for such tailure shall be in the county wherein the seat of 
government Is. if such return be made to the auditor, he shall] lay the same. 
as soon as practicable thereafter before the board of publie works; and if 


such return be satist wtory to the board it shall upprove the same, and by an 


order entered upon its records, direct the auditor to assess the property ot 


5 

such corporation or company, with taxes, and he shall thereupon assess the 
same as hereinafter provided. But if such return be not satisfactory to the 
hoard, or if any, such company fail to make such return as herein required, 
said board of public works shall proceed in such manner as to it may seem 
best to obtain the facts and information required to be furnished hy such re- 
turn ; and to this end the said board may send for persons and papers, and 
may compel the attendance of any person and the production ot any paper 
necessary, in the opinion of said board, to enable it to obtain the information 
desired tor the proper discharge of its duties under this section. 

Any expenses neeessarily incurred by suid board in procuring such infor- 
mation shall be paid by the governor out of the contingent tund. 

Ifany per on shall refuse to appear before said board when required by it 
to do so, as aforesaid, or shall refuse to testify betore said board in regard to 
auy matter as to which suid board may require him to testily, or if any per- 
son shall refuse to produce any paper in his possession or under his control, 
vhich said board may require him to produce, every such person shall be 
guilty of a misdemeanor, and fined tive hundred dollars, and shall be im- 
prisoned not less than one nor more than six months, at the discretion of the 
court. Prosecutions against any such person shall also be in the county 
wherein the seat ot rovernment is. As soon as possible, aitel the board ot 
public works shall have procured the necessary information to enable it to 
ilo SO, sci board shall proceed tO USSeESS and (ix the hall cash value of all the 
property of said corporation or company hereinbetore required, to be re- 
turned by it to the auditor, so far asthe said board has been able to ascer- 
tain the same, in each county through which the railroad ot any such cor- 
poration or company runs. In ascertaining such value the board shall con- 
sider any return which may have been previously made to the auditor by 
such corporation or company, and all the evidence and information it has 
been able to procure by the means aforesaid, and all such as may be otlered 
by such corporation or company. And the decision of said board thereon 
made shall be tinal, unless the same be appealed from within thirty days 
after such decision comes to the knowledge of the president, vice president, 
secretary, or principal accounting officer, or the attorney of such corpora- 
tion or company transacting business for it in the county wherein the seat 
of government is, in the manner following: Any corporation or company 
Claiming to be aggrieved by any ‘such decision, may, within the time afore- 
said, appeal therefrom as to the assessment and valuation made within each 
county through which its road runs, to the circuit court of such county ; and 
such appeal shall have precedence over all other cases on the docket of such 

court, aud be tried in the shortest time possible after such appeal is dock- 
eted. The court shall hear all such legal evidence on such appeal as may 
be otfered Iyy the state, county, clistrict or municipal corporation, and by 
the corporation or company taking such appeal. And if the court be satis- 
fied that the value so fixed is correct, it shall contirm the same; but if it be 


satisfied that the value so fixed by said board is either too high or tuo low, 


> 
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the court shall correct the valuation so made, and ascertain and fix the true 
value of such property according to the facts proved, and certify such value 
to the auditor. In case the lists and valuations of the property filed with 
the auditor as aforesaid, be satisfactory to the board of publie works, and in 
cases where an assessment of the property of such company is made by the 
board of public works as aforesaid, the anditor shall immediately certify to 
the county court of each county through which such railroad runs, the value 
of the property therein of every such company as valued or assessed as afore- 


said, and it shall be the duty of such court to apportion the whole of such 
value between such districts and independent school distriets in their county 
through which said road run may be according to the value 
thereof, and then a proportional valuation to each municipal corporation in 
their county through which said road runs according to the value thereof. 
It shall be the duty of the clerk of the county court of every county through 


which any railroad runs, within thirty days after the county and district 
levies are laid by such court, to certify to the auditor the apportionment 
made by the county court as aforesaid, and the amount levied upon each 
one hundred dollars value of the property in the county for county purposes, 
and on the value of the property in each magisterial district through which 
such railroad is located, for dlstrict purposes. 

It shall also be the duty of the secretary of the board of education of every 
school district and independent school district through which the rail- 
road runs, in each county, within thirty days after the levy is laid 
therein for free school and building purposes, or either, to certify to 
the auditor the amount so levied on each one bundred dollars value 
of the property therein for each of said purposes; and it shal] be 
the duty of the recorder, clerk or other recording officer of every munici- 
pal corporation, through which such railroad runs within the same time 
after alevy is laid therein for any of the purposes authorized by law, to cer 
tify to the auditor the amount levied upon each one huudred dollars value 
of the property therein for eacb and every purpose. Any clerk of a county 
court, secretary of a board of cducation, or recorder, clerk or other recording 
officer of a municipal corporation, whoshatl fail to perform any of the duties 
herein required of him shall be guilty of a misdemeanor, and fined not less 
than one hundred nor more than tive bundred dollars. 

In case of the failure of any such ofheer to furnish to the auditor the cer- 
tificate herein required, the auditor may obtain the rate of taxation tor on 
of said purposes from the copies of the land books on tile in his office, if the 
same be found in such books, and if not, in such othe Way or Manner as he 
may deem necessary or proper for the purpose. As soon as possible after the 
value of the property of such corporation or company is fixed by the bourd of 
public works, or by the circuit court on ap, eal as aforesaid, and after heshal} 
bave obtained the information herein provided for to enable him to do xa 
the auditor shall assess and charge the property of every such corporation hed 
company with the taxes properly chargeable thereon, in a book to be kept 


by him for that purpose, as follows : 
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First—With the whole amount of taxes upon its property for state and 
state school purposes. 

Second—With the whole amount of taxes on its property, in each county 
throuzh which its road runs, for county purposes. 

Thivrd—With the whole amount of taxes on its property in each magis- 
terial district through which its road runs, for road and other district pur- 
poses other than free school and building purposes. 

Fourth—With the whole amount of taxes on its property in each school 
district and independent sehool district through which its road runs, for 
free school and building purposes, 

Fifth—With the whole amount cf taxes on its property in each manicipal 
corporation through which its road runs, for each and all of the purposes for 
which a levy therein is made by the municipal authorities of such corpora- 
tion.” " 

The board of publie works, named in the foregoing statute 
law, is a corporation created by law, i. e., by first section of 
chapter 56 ot the code of West Virginia, which reads as 
follows: 

‘1. The governor, auditor, treasurer, superintendent of free schools and 
attorney general shall be and continue a corporation under the style of * the 
board of public works.” ”’ 

The Baltimore and Ohio Railroad Company, being dissat- 
isfied with the assessment upon its property in the county of 
Marshall, made by the Board ot Publie Works of the State 
for the year 1883, pursuant to the statute aforesaid, appealed 
as authorized by such statute to the circuit court of the State 
in said county. 

The Railroad Company commenced its proceedings on ap- 
peal by filing a petition in the clerk’s office of the circuit 
court of Marshall couniy on December 4, 1883, (see record, 
page one,) and before taking any further steps in the matter 
or notifying any body politic, corporation or person that it 
had taken such appeal, the company, on Wednesday, the 2d 
day of April, 1884, offered to file a petition and bond to re- 
move the proceedings into the cireuit court of the United 
States for the district of West Virginia, (record page 2), 
claiming the right to such removal by virtue of the act of 
Congress of March 3, 1875, because, as it alleged, it was a 
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corporation of the State of Maryland; the said appeal was a 
suit of a civil nature between said company and Joseph 8. 
Miller, auditor of the State of West Virginia and a citizen 
thereof; the matter in dispute exceeded in value, exclusive of 
costs, the sum or value of five hundred: dollars, and the con- 
troversy in such appeal wasa suit between citizens of different 
States. (Record, page 2.) The cireuit court of Marshall 
county refused to permit the petition to be filed and ordered 
a summons to issue against all persons, corporations and 
bodies politic interested in such assessment or appeal to ap- 
pear on the first day of its next regular term to protect their 
interests. (Record, pages 3 and 4.) 

On the 19th day of June, 1884, the railroad company filed 
in the circuit court of the United States, for the district of 
West Virginia, a copy of the record of the proceedings upon 
its appeal in the Marshall county cireuit court, and the cause 
was docketed for further proceedings. (Record, page 1.) 

On June 24th, 1886, the said circuit court of the United 
States, on motion of the State of West Virginia, remanded 
the proceedings in the Marshall county appeal to the circuit 
court of that county and adjudged the costs incurred in the 
United States court against the company, granting the com- 
pany at the same time both a writ of error and an appeal from 
the order remanding, to the Supreme Court of the United 
States. (Record, pages 4 and 5.) 


ARGUMENT. 


It is respectfully contended that this case was properly re- 
manded to the State court for five distinet reasons, viz: 

First. The Baltimore and Ohio Railroad Company, in so 
far at least as the matters involved in this case are concerned, 
was when the same was instituted and when the petition for re- 
moval was filed, and it ever since has been a corporation of the 
State of West Virginia and a citizen, within the meaning of 
the removal act of Congress, of the same State as all the other 
persons, corporations and bodies politic interested in such case, 

Second, This case is not a suit of a civil nature at law or 
in equity. 

Third. In this case the matter in dispute does not exceed, 
exclusive of costs, the sum or value of five hundred dollars. 

Fourth, If this ease can be held to be a suit of a civil na- 
ture either at law or in equity, the State of West Virginia isa 
necessary and indispensable party defendant therein, and the 
suitis not between eitizens of different States, for the State of 
West Virginia is not a citizen of any State. 

Fifth. There was no suit pending within the meaning of 
the act of Congress when the removal was attempted by the 
Company. 

CITIZENSHIP. 

The question ef the right of the Baltimore and Ohio Rail- 
road Company to remove suits in which it ts a party, brought 
by or against citizens of the state of West Virginia, from the 
state courts to the Federal Court, has-loug been a vexed one, 
decided against the right by the state courts and in favor of 


; 


~ 
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its existence by the Federal Circuit Court. The state courts 
and authorities have almost uniforinly claimed and decided 
that the company is a domestic corporation of the state of 
West Virginia, and a conflict of jurisdiction has been caused, 
which it is extremely desirable, in the interest of the people 
of the state, to have finally and conclusively settled. In the 
views of many, and I think I can safely say of most of the legal 
profession on the bench or at the bar in West Virginia the ques- 
tion, whether the Biltinoreand Ohio Railroad Company is a 
Marylaad corporation only and as such entitled to remove 
suits, in which it is a party, to the Federal Court from state 
courts, is still unsettled. 

The removal of suits by this company from the state courts 
to the Federal Court has been of inealeulable injury to the 
people of West Virginia, and, if unjustified by law, this evil 
ean only be prevented by a decision of the highest tribunal 
in the nation, the Supreme Court of the United States. In 
order that the subject may be finally put at rest, as the repre- 
sentative of the people of West Virginia, I respectfully but 
earnestly urge the Court, if in its opinion it can properly do 
so in this case, to finally settle this question which has so long 
been a distressing cause of discontent to the people of the state 
by reason of the uncertainty which surrounds it, produced by 
the conflict between the decisions of the state and federal 
courts, 

I can add nothing by way of illustration of the effect of 
these removals of suits by this company to what is said by 
Judge Johnson or the Supreme Court of Appeals of West 
Virginia in announcing the opinion of that court in the case 
of the B. & O. Railroad Co. vs. The P., W. & Ky. Railroad 
Co., 17 W. Va. 812. In that case the judge said, at page 
878: 

‘* The hardship of regarding the Baltimore & Ohio Railroad Co. not liable 
to suit in the courts of West Virginia, as pointed out by Mr. Justice Swayne 
in Railroad Co. vs. Harris, would be no less, if cases brought in the state 
courts against the company, could be removed to the Federal Court. It 


would in many cases amount to a denial of justice. For instance, an action 
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is brought against the company in Jefferson county for a sum exceeding 
$500.00. The plaintiff is a poor man and has suffered an injury from the 
railroad ; his witnesses reside in the county ; he can without trouble secure 
their attendance there ; he has some show of a speedy trial, for there are 
three terms of a state court in a year; but the case is removed into the 
circuit court of the United States. That court sits at Parkersburg, three 
hundred miles from the home of the plaintiff. The court sits but twice a 
year. He is compelled to pay the fare of all his witnesses on the defendant’s 
road for three hundred miles, if he is able to do it; if not, justice is denied 
him. He may take them, once, twice or thrice, and the case may be con- 
tinued. He has suffered in expense perhaps more than his claim will 
amount to. On the other hand, the railroad company transports its wit- 
nesses without charge at any time it pleases, and is actually reaping a profit 
out of the poor man, who is compelled to pay the railroad company for 
transporting his witnesses. If such is the law, it is hard and unjust. It 
has not yet been so held ; and it seems to me, it never can be.”’ 

For much of my argument on the question of the citizenship 
of the Baltimore and Ohio Railroad Company, I am indebted 
to briefs of fellow members of the bar, filed in other eases, 

For the purposes of jurisdiction, a corporation is coneclu- 
sively presumed to be a citizen of the State which crested it. 
Its citizenship then depends on the legislation under which it 
was formed. Thecharter of the Baltimore and Ohio Railroad 
Company is a public act of which the court takes judicial no- 
tice; blart vs. n &ar im. © BZ. Va., 300: State vs. 
B. & O. R. R. Co., 15 W. Va., 392; Mahaney vs, Kephart, 
15 W. Va., 624. 

By reference to the Maryland session acts of 1827, an act 
will be found to have passed on the 27th of February of said 
year, providing for the incorporation of the Baltimore and 
Ohio Railroad Company, and by reference to the acts of the 
General Assembly of Virginia, of 1826-27, an act will be 
found to have passed March &th, 1827, reciting the Maryland 
act, and providing for the incorporation of the Baltimore and 
Ohio Railroad Company in Virginia. It will be seen on ex- 
amination of the two acts of 1827, that the Maryland corpora- 
tion was not in existence when the Virginia act of March 8th, 
1827, was passed, 


The subseribers to the capital stock of the Baltimore and 
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Ohio Railroad Company became a corporation under both 
acts at the sume time, that is as soon as ten thousand shares, 
or one million of dollars of the capital stock of the company 
were subscribed in the manner specified in those acts. By 
the first section of the Maryland act of 1827, commissioners 
were named to open books at such times and places as they 
might direct, for the purpose of receiving subseriptions to the 
‘apital stock of the B. & O. R. TR. Co.,, after having given no- 
tice of the times and places of opening the same, which books 
were to be kept open for at least ten successive days from the 
first opening of the same. And if the amount necessary for 
the incorporation of the company should not have been sub- 
scribed during the ten days, the commissioners were author- 
ized to re-open tlie subscriptions from time to time for twelve 
months thereafter, until the sum necessary should be sub- 
scribed. 

The first section of the Maryland act is as follows: 

‘1, Beit enacted by the General Assembly of Maryland, That Isaac Me- 
Kim, Thomas Ellicott, Joseph W. Patterson, John McKim, Junior, William 
Stewart, Talbot Jones, Rosewell L. Colt, George Brown and Evan Thomas, 
be and they are hereby appointed commissioners, under the direction of a 
majority of whom, subscriptions may be received to the capital stock of the 
Baltimore and Ohio Railroad Company, hereby, incorporated: and they, or a 
majority of them, may cause books to be opened at such times and places 
as they may direct, for the purpose of receiving subscriptions to the capital 
stock of said company, after having given notice of the times and places of 
opening the same, as they may deem proper; and that upon the first open- 
ing of said books, they shall be kept open for at least ten successive days, 
from 10 o’clock A. M. to2 o'clock P. M., and if at the expiration of that 
period, such a subscription to the capital stock of said company, as is neces- 
sary to its incorporation, shall not have been obtained, the said commission- 
ers, or a majority of them, may cause the said books to be opened from time 
to time, after the expiration of the said ten days, for the space of twelve 
months thereafter, or until the sum necessary to the incorporation of the 
company Shall be subscribed, if sooner subscribed : and if any of the said 
commissioners shall die, resign, or refuse to act during the continuance of the 
duties devolved upon them, by this act, another may be appointed in his 


stead. by the remaining commissioners, or a majority of them.”’ 


The second section is us tollows ° 


‘‘And be it enacted, that the capital stock of the Baltimore and Ohio 


Railroad Company shall be three millions of dollars, in shares of one hun- 
dred dollars each, of which ten thousand shares shall be reserved for sub- 
scription by the State of Maryland, and five thousand for the city of Balti- 
more, for the sprace of twelve months after the passage ol this act by the ley- 
islature of Marvland, and the remaining fifteen thousand shares may be 
subscribed for by any other corporations or by individuals: and that as soon 
as fen thousand shares of the said capital sock shall he subscribed, the subserihers 
of the stock. their successors and assiqus, shall be and th y are he reby declared to 
be ine wporal fd anto “company hy the name of the Baltimore and Ohio Railroad 
(Ompeny, and by that name shall be capable in law of purchasing, selling 
and conveying estates, real, personal and mixed, so far as may be necessary 
for the purposes hereinafter mentioned and forever, and shail have perpetual 
succession, and by said corporate name may sue and be sued, and may have 
and use a common seal, which they shall have power to alter or renew at 
their pleasure, and sball have, enjoy, and may exercise all powers, rights 
and privileges which other corporate bodies may do, for the purpose 
mentioned in this act.’” The fitth section provided, ‘that if the subserip- 
tion herein made necessary to the incorporation of the said company, shall 
not be obtained within twelve months after the first opening of the subscrip- 
tion books by the said commissioners, this act and all the subseriptions under 
it shall be null and void,”’ 

The act of the General Assembly of Virginia passed March 
8th, 1827, is entitled “An act to confirm a law passed at the 
present session of the General Assembly of Maryland, en- 
tied, ‘An act to incorporate the Baltimore and Ohio Railroad 
Company.” (Va. Sess. Acts 1826-27, page 77.) 


ri 
Atter the title and date of passage, this act proceeds : 


“Whereas, an act has passed the legislature of Maryland, en- 


‘> 
; 
‘ 


titled ‘An act to incorporate the Baltimore and Ohio Railroad 
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(here the 


~ ; , , 7 | , f | oa P ms “1s 1 fj > —_ . 
Company, Lr Lane nigowliy Words ANd Nrures, V1iZ.: 
Virginia act sets out the Maryland act in full, and then pro- 
ceeds, as follows :) 

"ee. Be Pheretore be it enacted by the General Assembly, that the same 
rights and privileges shall be and are hereby granted to the aforesaid com- 
pany, within the territories of Virginia, as are granted to them within the 
territory of Maryland. 

The said companys shall be subject to the same pains and penalties and 
obligations as ure linposed bry said act, and the same rivhts. privileges and 
immunities which are reserved to the State of Marvland, to the citizens 
thereof, are hereby reserved to the State of Virginia and her citizens : except 
that the said company shall not make or authorize to be made any lateral 


roads within the erritory of Virginia, without the consent of this legisla- 
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ture ; that the said road shall not strike the Ohio at a point lower than the 
mouth of the Little Kanawha, on said river.’’ 

If as soon as ten thousand shares of the capital stock were 
subscribed the subscribers became entitled to the rights and 
privileges and subject to the obligations of a body cor- 
porate, within the territory of Maryland, they became at the 


same time entitled to the sy rights and privileges and sub- 
ject tothe same obligation: i body corporate within the terri- 


tory of Virginia. Let usapply the Virginia law some what in 
detail. What rights and privileges were granted to the sub- 
| g 


scribers of thi | capital stock, their successors and assigns? 
1. ‘* To be incorporated into a company by the name of the Baltimor. 
and Ohio Railroad Companys 


The same privilege is then granted them within the terri- 
tory of Virginia, 

2. ‘* By that name shall they be capable in law of purchasing, holding, 
selling, leasing and conveying estates, real, personal and mixed, so far as 
shall be necessary for the purpose hereinafter mentioned, and no farther.”’ 

The same right with the same limitation is granted them 
within the territory of Virginia. 

3. ‘* And shall have perpetual succession.”’ 

Virginia grants the same privilege within her territory. 

i. ‘‘And by said corporate name may ‘sue and be sued.’ ”’ 

Virginia grants the same right to and reserves to herself 
and her citizens the same right of suing which the state of 
Maryland has reserved to herself and her citizens, 

5. ‘* And may have and use a common seal.”’ 

This privilege is granted alike by Maryland for her terri- 
tory and by Virginia for hers. 

6. ‘* And shall have, enjoy and may exercise all the powers, rights and 
privileges which other corporate bodies may lawfully do, for the purpose 
mentioned in this act.’’ 

All this may be done within the territory of Virginia as ef- 
fectually as within the territory of Maryland, And so we 
might go through with the Marvland law. The Virginia 


statute, in all essential particulars, follows the Marvland law, 


and makes it law within and for the territory of Virginia. 

The Baltimore and Ohio Railroad Company was to be put 
upon substantially the same footing within the territory of 
each State. The Virginia act of March 8th, 1827, was there- 
fore, we take it, an act of incorporation. No precise form of 
expression is necessary to make a corporation by legislative 
enactment. It is not necessary that the word “incorporate,” 
“found,” “erect,” or “establish,” should be used, and this has 
been the rule from the’ earliest times of the common law. 
Comyns Dig. Tit. Franchises, F. 6; 2 Kent’s Com., (276); 
The Conservators of the river Tone v. Nash, 10 B & Cres., 349, 


The Marvland aet was passed on the 27th day of February 
; y; 


. 


1827,and on the ninth day thereafter, i. e., on Mareh 8th, 
1827, the General Assembly of Virginia passed “an aet to 
confirm” the Maryland law. As before stated, the Maryland 
law hed established no existing corporation when the Vir- 
ane act Was passed, for the corporation Wis only created by 
the terms of the Maryland law when ten thousand shares of 
the capital stock were subsertbed, ‘The subscribers, their sne- 
cessors and assigns, then became a corporation. But if: such 
shares were not subseribed for within twelve months from the 
opening ai subseription books, the act and subseriptions under 
it became void. By the requirements of the Maryland law 
the commissioners were to keep open subscription books for at 
least ten successive days from the first opening of the same. 
The ten days during which subseription books were to be 
kept open could not have expired when the Virginia act was 
passed, Had the Virginia act been introduced and rushed 
through the General Assembly upon the day of its passage, 
that day was only the ninth day after the passage of the 
Maryland law. It:may fairly be inferred that the fact was, as 
it is understood to have been, that the ten thousand shares 
had not been subscribed when the Virginia act was passed, 
anc that there wis no corporation then in) existence, This 


being a matter of public history connected with the charter- 


- 


ing of this great public work, the court might take judicial 
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notice thereof, Hart vs. Baltimore & Ohio R. R. Co., 6 W. 
Va., 359. 

There being no corporation in existence, the act of Virginia 
was not simply an enabling act or license to a railroad cor- 


poration. It was intended as an act to give life and vitality 


to a projected corporation, ‘The title of the Virginia act in- 
dicates this, and t | c tithe i a Is for the CX pPPFess purpose 
of showine its Obi Ct. it does not pre Len} tO license a Mary- 
land corporation, but in the title says, it is “to confirm” the 


Maryland act. To coutirm, according to Webster, is “to make 
firm, or more firm; to add strength to; to strengthen; to fix; 
to ratify; to assent to,” &e, Lverythingin the Maryland aet 
then was strengthened, made firm and ratified by the Virginia 
law. The intent of the General Assembly of Virginia to do 
this is unmistakably manifested by the title of their act. It is 
the intent of the Virginia legislators which governs the ques- 
tion under consideration. 

The Virginia act was to confirm, ratify and strengthen the 
authority of certain gentlemen, named in the Maryland act, to 
be commissioners to open books of subseription to the capital 
stock of the projecied corporation. It next was to confirm, fix 
and assent, that when ten thousand shares should be subseribed, 
the subseribers, their successors and assigns, should be a ecor- 
poration, The Virginia act made such subseribers a,corpora- 
tion, not of Maryland alone, but a corporation by virtue of 
Virginia law, and necessarily a corporation of the State of 
Virginia. 

The form of the act ts immaterial, it is the intent of the 
law-makers that is to be discovered, and the title and contents 
of the Virginia law indicates an intent to charter a corpora- 
tion, as fully ius if the Marvland act had been re-enacted in 
terms by the Virginia assembly, 

The learned counsel for the railroad company in their ar- 
gument inthe Railroad Company vs. Harris, 12 Wall., on 
page 74, agree that the Virginia act was an act ol INcorpora- 


tion. 
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Subsequent to the passage of the act of March 8ti:, 1827, 
numerous acts were passed ir Virginia in relation to the rail- 
road company, most all of them, however, unimportant in 
thisease. Several of these acts are mentioned in the following 
quotation from the opinion in the case of the B, & O. R. R. 
Co. vs. Supervisors, 3 W. Va. 322 et seq. : 

“Tn 1856, 1837, 1838 and 1839 other acts were passed by Virginia author- 
izing conditional subscriptions to the work of the company, the act of 1838 
also extending the time for the completion of the work in Virginia until the 
4th day of July, 1843, upon the conditions mentioned in said act. The 
conditions mentioned in these several acts were never complied with, nor 
the subscriptions, therein provided for, made ; but the road was nevertheless 
completed in 1845 as far as Cumberland. The work upon the road in Vir- 
ginia, between Harper's Ferry and Cumberland, must have been done after 
the time limited in the charter without any extension thereof, except the 
extension mentioned in the act of 1838, which never took effect, because it 
was dependant upon conditions never complied with. 

lu 1844-45 and in 1=45-46 other acts were passed proposing terms and 
conditions upon which the company might complete its road through Vir- 
vinia, but neither of these acts was accepted by the company. 

On the 6th of March, 1°47, another act was passed which was accepted by 
the company, and under which the company completed its road through 
Virginia, subject to such parts of its original charter as remained unaltered.’’ 

The first, sixth and eleventh sections of the said act of 
March 6th, 1847, are as follows: 

“1. Be it enacted hy the General Asscmbly, That the Baltimore and Ohio Rail- 
road Company be, and they are hereby authorized to complete their road 
through the territory of this commonwealth, so as to pass from a point in 
the ravine of Buffalo creek, at or near the mouth of Pile’s fork, toa depot to 
be established by said company on the northern side of Wheeling creek in 
the city of Wheeling in Ohio county, by such route as upon minute estimates 
to be made after full examinations and instrumental surveys of the feasible 
or practicable routes, shall appear to be the cheapest upon which to con- 
struct. maintain and work said railroad; which estimates shall be made on 
like principles and plans, in like manner and upon as great respective 
amounts of trade and travel as were adopted and employed in the compara- 
tive estimates of the company’s chief engineer, laid before the meeting of the 
stockholders of the said company, held in Baltimore on the twelfth day of 
July, eighteen hundred and torty-tive. 

6. Be it further enacted, That the said company shall be subject to tho 
provisions of the act of assembly passed on the eleventh day of March 
eighteen hundred and thirty-seven, establishing general regulations for the 
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incorporation of railroad companies, with respect to that portion of their 
road or other improvements now or hereafter to be constructed within this 
commonwealth, so far as the same are properly applicable : 

Provided, That said Baltimore and Ohio railroad company shall not be 
permitted to charge for transportation or travel to or from Baltimore from 
or to any point distant more than tive miles in a direct line trom the Ohio 


river, more in the ageyregate than for transportation or travel from Wheeling 
to Baltimore, or from Baltimore to Wheeling respectively, nor more in the 


aggregate from any depot west of Ilarper’s Ferry to Baltimore, or from 4al- 
timore to such depot, than from any other depot more distant from Balti- 
more to Baltimore, or from Baltimore to such last mentioned depot. 

1]. Be it further cnacted, That as a condition vpon which the powers and 
privileges of this act are granted, the said Baltimore and Ohio railroad com- 
pany shall accept this act within six months, and enter upon the construction 
of the continuation of their road hereinbefore authorized within three years, 
and complete the same within twelve years after the passage of this act.’ 

The general railroad law of 1837 of Virginia, referred to in 
the 6th section of the said act of 1847, may be tound in Tate’s 
Digest of the laws of Virginia (762) and in the Session Acts 
of Virginia 1836-7, ch. 118, and contains the following : 

“1. 41. Whenever it shall be deemed necessary by the general assem- 
bly togrant a charter for the incorporation of a company to construct a 
railroad, the following general provisions shall be deemed and taken to be a 
part of the said charter or act of incorporation, to the same effect as if the 
same were expressly re-enacted in reference to any such charter or act, ex- 
cept so far as such charter or act may otherwise expressly provide. * * * 

3. 44. When the whole of the capital: stock of the company, or such 
portion thereof as the act of incorporation shall authorize, shall have been 
subscribed, the subscribers, their executors, administrators and assigns, 
shall be and are hereby deciared to be incorporated into a company, with all 
the rights, privileges and immunities, and subject to all the restrictions and 
liabilities of a body politic in law; and by their corporate name shall be 
capable in law of purchasing, holding, selling, leasing and conveying estates, 
real, personal and mixed, so far as shall be necessary for the purposes of 
their incor,oration, and no further. They shall have perpetual succession 
and power to make and use a common seal; and by their corporate name 
may sue and be sued ; and may make sueh by-laws, rules and regulations, 
not inconsistent with the laws of this state. or of the United States, as shall 
be necessary for well ordering and conducting the affairs of the company. 

19. ¢20. The works of the company shall he executed with diligence, 
and if they be not commenced within two years after the passage of the act 
of incorporation, and finished within the period which may be therein pre- 
scribed ; and in case the company, at any time after the said road is com- 
pleted, shall abandon the same, or cease to use and keep it in proper repair, 
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so that it shall fail to afford the intended accommodation to the public for 
three successive years, then and in that case also their charter shall be 
annulled as to the company, and the state of Virginia may take possession 
of the said railroad and works, and the title thereto shall be vested in the 
said state so long as it shall inaintain the same iv the state and manner re- 
quired by said charter ; otherwise the lands over which the said road shall 
pass shall revert to and be vested in the person or persons from whom they 
were taken, by concession on inquisition as aforesaid, or their heirs or 
assigns. 

22. 225. All machines, wagons, vehicles or carriages belonging to any 
company incorporated subject to the provisions of this act, together with al] 
their works, and all profits which shall accrue from the same shall be vested 
in the respective shareholders forever, in proportion to their respective 
shares, and shall be deemed personal estate. 

23. 424. So soon as any portion of a railroad constructed according to 
the provisions of this act, may be in readiness for transportation, it shall be 
lawful for the president and directors of the company to transport by their 
officers and agents, or by contractors under them, persons and property on 
the same, and to charge the following rates of toll: For the transportation 
ot persons, not exceeding six cents per mile for each person, including his 
baggage, if any, not exceeding one hundred and fifty pounds ; for the trans- 
portation of goods, produce, merchandize, and other articles, except gypsum 
and lime, not exceeding eight cents per ton per mile ; for the transportation 
of gypsum and lime not exceeding four cents per ton per mile ; and for the 
transportation of the mail, such sums as they may agree for: Provided, 
That upon packages or boxes consigned by and to one person weighing in 
the aggregate less than one hundred pounds, and of no greater dimensions 
each than two cubic feet, the president and directors may demand a toll not 
exceeding one cent per mile: Provided however, That in time of war or 
insurrection, troops or persons in the military or naval service of this state 
or of the United States, with their arms, munitions and baggage, shall be 
promptly transported, and for one-half the charge herein allowed, and shall 
be entitled to a preference over other persons or over goods, produce, 
merchandise or other articles: And provided further, That the president 
avd directors shall be entitled to demand and receive for the wharfage 
weighing, storage and delivery of articles at their depots and warehouses, 
rates not exceeding the ordinary warehouse rates charged in the towns 
wherein or nearest to which their depots and warehouses are situated. 

24. 2425. The said president and directors may make or cause to be 
made branches or lateral rail-roads in any direction whatsoever, in con. 
nexion with their rail-road, not exceeding ten miles each in length ; and 
shall have, possess, and may exercise in the construction, use and repair of 
the same, the same rights and powers, and shall be entitled, on the comple- 
tion of any such branch or lateral rail-road, to the same rights, privilege; 
and immunities, and be subject to the same pains, penalties and obli sations 
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in relation to the same, as are by law prescribed in relation to their princi- 
pal line of rail-road : Provided, That no branch or lateral rail-road exceed- 
ing two miles in length shall be commenced until the expedieucy of making 
the same shall have been determined on at a general meeting of the stock- 
holders by two-thirds of all the votes which could legally be given in favor 
of the same ; and that no such branch or lateral rail-road shall be constructed 
until the main line shall be completed and in use. 

25. 426. Sosoon as any rail-road to be constructed, subject to the pro- 


A 
visions of this act, shall be completed, the president and directors of the 
company shall semi-annually decliue and make such dividend of the net 
profits from their tolls as they may deem advisable; to be divided among 
the proprietors of ‘the stock in proportion to their respective shares. When 
the net profits shall amount to a sum equal to the capital stock expended 


as aforesaid, with six per centum per annum interest thereon, then the tolls 
which the president and directors shall be entitled to demand and receive 
on their rail-road shall be fixed and regulated from time to time by the 
board of public works, or by such agent or agents as may be appointed by 
the legisiature for that purpose, so as to make them sufficient, in their or 
his estimation, to vield a nett profit equal to six per centum per annum on 
the capital stock expended in making and completing the rail-road over and 
above what may be necessary tor the repairs and renewal of the same. The pre- 
sident and directors shall in no case make any dividend exceeding the amount 
of the net profits actually received, so that the capital stock shall never there- 
by be impaired ; and if they shall make any dividend impairing the eapita) 
stock, the directors consenting thereto shall be liable, in their individua] 
capacities, tothe company for the amount of capital so divided ; and each 
director present when such dividend is made, shall be adjudged to be con- 
senting thereto, unless he forthwith enter his protest in the minutes of the 
board, and give public notice to the stockholders of the declaring such divi- 
dena. 

Si... @ 3. t shall be the duty of the president and directors of the com- 
pany to publish a notice of every div'dend declared by them, and of the 
time and place appointed for the payment thereof, in some newspaper printed 
in the city of Richmond, and in one or more of those printed in or nearest to 
the town or place in which the prineipal office of the company may be 
situated. 

28. 729. The company shall not borrow money, tor any purpose what- 
ever, without special authority of law, untilthe whole amount of the capital 
stock subscribed shall be paid up and expended or appropriated, losses by 
delinquent or insolvent stockholders excepted: Provided howerer, That if 
any part of the capital stock shall be unsubseri>ed, and it shall be necess ry 
to obtain the amount thereof for the completion of the work, they shall have 
power to borrow the whole or any part of such unsubseribed capital as they 
may deem necessary ; and may make the same convertible into stock of the 
company at the option of the lender, at any time within one month after the 
declaration of any semi annual or other dividend of the profits.’ 
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The provisions of the general railroad law of 1837 were 
intended for domestic corporations, When the Baltimore 
and Ohio Railroad Company accepted the act of 1847 and 
built its road in Virginia thereunder, it became subject to 
requirements of law which apply to domestic companies. 
Under the railroad law their charter would be annulled, if 
they abandoned the road or failed to keep it in’ repair, so as 
to atford the intended accommodation to the publie for three 
successive years, and the state might take possession of the 
railroad and works, &e. This provision is certainly applicable 
to the B. & O. R. R. Co., and means that the Virginia charter 
would be annulled and the state eould take the read within 
Virginia. The company was not a mere ticensed company to 
do business in Virginia, but its dividends, freight rates, power 
to borrow money, &e., were all regulated by Virginia law. 
Whatever may be the construction of the act of March 8th, 
1827, after the acceptance of the act of 1847 the company was 
no longer a foreign corporation in constructing and operating 


its road in Virginia, at least in so far as such road was cou- 


structed after the acceptance, As stated in the opinion in the 
ease of Hart vs. Baltimore & Ohio R. R. Co., supra, at page 
— 
‘) we ° 


’ The time fixed by law within which the defendant,’ (the B. & O. Co.), 
should complete its road to the Ohio river in this state had expired long 
prior to the passage ol said act of 1847. It isalsoa part of the public history 
of this state that after the passage of the act of 1847, the defendant con- 
structed principally all its road within the state, west of Cumberland, and 
to the city ol Wheeling, within the time pr scribed by the act of 147, and 


and 18-17 afore- 


that it was done under and bv authority of the acts of 1827 
said?’ 
Further on in the same opinion it is said: 


The Legislature of this state, by joint resolution duly passed on the 
Ysth day of February, 1°71, and published by authority of law with the 


puble acts, recoumniz d the decisions of the courts of Virginia and of this 


state, above cited as to the aceeptance of the act of 1-17, and in effect de- 
clared that the defendant did accept said aet, and required the attorney 
general, unless the detendant communicated to him its unreserved recogni, 
tion of the fact that the said a:t of the legislature of Virginia passed the 6th 
day of March, 1°17, is binding upon it, and that it (defendant, ) is subject 


thereto, &ec., to institute legal proceedings against defendant by quo warranto 


§)*) 


or other proceedings most ellective to enforce compliance on the part of detend- 


ant with the several provisions of its charter ; and further directed the 
attorney general that should the defendant make such communication as 
mentioned, to deliver the same to the secretary of state, by whom it should 


be filed in his office. The defendant, afterwards, by a writing dated the 


20th of June, 1871, signed hy) it pre cident and attested hy its seal, commu- 


nicated to the attorney general its unreserved recognition of the fact that 


the said act passed the 6th of March, 1847, is binding upon it, and that 


it is subject to its pruvisions. This communication, in pursuance of said 


resolution and by virtue thereof, was duly tiled with the secretary of state, 


—< 


} } . : ‘ a ; nod 
and must be regarded as part of the public history of the state in connection 
; at l 3 iehalite tawal 1 ¢hi ' tol Son cS af 
with defend: ana its giaibiit to i iion. aud this court can take judicial 

“ 7 . | ’ : ; . " , _ 5 on . ? 
notice thereof. tl» stances we feel tully authorized and bound 
} ; — oe | lh loafeencl-an? 
to hold that we Poland KvpOoW that the delcenaant 1s 
not only an ine vithin this state, but that it was, 
; ’ P 4 1 ty , } 
when the chat l of th \\ took efiect, governed by the 
. . ‘ ' ‘ ; ‘ poe, § — 
said act 3 siature o iryvini he lith dav ot March, 1897, 
row 4 :* riil +; *) fea? *}, +?) ? ' ’ ’ ; *% ly } " - 
pre ‘ reguiations tor the tneorporation ol rairoad con 
mr) = " Res 7? 
panic i i apply. 


W hethe: ccc = itl ACCC PLAN CE hied, cis required ly the 
act of 1847, or not, the company having gone on and con- 
-tructed its road as p rinitted Dy such act, if is now estopped 
to dens sen acceptance, 

That the General Assembly of Virginia supposed that 
the Baltimore and Ohio Railroad Company was a corpora- 
tion of Virginia is shown by the filth seetion of an act, passed 
Mareh 21, }850 


, * , a | '* 7 
“An act concerning the citv of Wheeling and the Baltimore 


© ' : o ’ oe. , } 
, (see session acis of 1849-50, page 49), entitled 


and Ohio railroad company,” which seetion reads as follows : 
“). That in case proceedings be instituted against suid company under 
the authority of the preceding section, it shall be deemed a privil ved Cuse, 
and shall be determined as speedily as m ry be consistent witha full under- 
standing and fair trial thereot; and no judgment therein, whether on in- 
formation in the nature of a quo warranto or otherwise. shall have the 
efiect to operate a forteiture of the said company’s charter, or be enforced fo 
that purpose, or deprive the said company ot any of their rights, privilea 


and franchises as granted by their said charter: but if the decision in any 


such proceeding or the decision ot said board of engineers he adverse to the 
? id ” . : +}y . . oo Ih 1) } } . ; a ‘ . - : — , , . 
Silt Company, then it ibaa l 4 iwllli {ol any oOurt of} hiMivge jaVviIng buris- 
. ° a . : ' , ’ 
diction of the subject, at the instance of the attorney-general, proceeding in 
the name of the state, to enjoin and restrain the said c« ipl from con- 


structing their said railroad On it! y route not conlormahble ts such cle Cision. 


- 
~ 


And it shall be the duty of the attorneyv-general to apply for s injunction 


if thergto requested by said city of Wheeling 


The General Assembly in 1850 supposed that legal proceed - 
ings authorized by it would operate asa forfeiture of the com- 
pany’s charter, unless it expressly provided otherwise. The 
charter meant is evidently a Virginia charter, for the General 
Assembly of Virginia could not authorize a suit which should 
he a privileged eaxe and which could have the efleet of forfeit- 
ing a Marviand charter, 

The legislature of West Vir 


tion of that State, declared that this com 


vinia has also, sinee the erea- 


puny is il domestic 
corporation, The L6th section of chapter 2 of the acts of 


the legislature of West Virginia of 1872-73 is as fo'tlows: 


+ ° ’ : ° , ‘ 
lf. All railroad COTM PANTS Goring business in this state under charters 
4 ? ; ; y 9 : " ! . ™ 
vranted or Jains pose by the state of Virginia or this state, are hereby 


declared to be domestic companies or corporations, and shall be treated as 


Again on page 277 of the acts of West Virginia of 1882, 


» «9% ,* » ‘? ° 
(chapter 97 on corporations, $ 30,) we find the following: 


t+ ty . , ? 
very railroad corporation doing business in this state under the pro- 
. . . ; ; ; , 
Vision Ol this sectl mm. oO} uracd reiurters Fl int 1 oi ‘ 4 jue aoy five alent al 
? , rt + .¢ ; } bua | 7 , | ‘ | ‘ ft | ‘ 
pirginia, OT THIS SbTite, Is Herchny Geclirer (Oo te us TO Lis WOrks, property, 
Opel +7) Pia ' ; .1etions iret lrisines it? tir stiite. } t,t) j =? ile corporation, 


and shall be so held and treated in all suits and legal proceedings which 
“ 


, ; : . 
mav oe commences | or currl | On OV Or vaeniipstlanyv sucHyn ru lroad corporation. 


as well as in all other matters relating to such corporation.” 

in 1855 the court of appeals of Virginia, in the Baltimore 
and Ohio Railroad Co., vs. Gallahue’s administrators, (12 
Gratt, 655), decided that the company was a Virginia cor- 
poration. The opinion of the court was delivered by Allen, 
president, all the other judges concurring. 


{ter stating the act ot March 8th, 1827, he proceeds: 


‘fhe company under this law ts a Virginia corporation, and its powers 


i i 
withiu the territory of Virginia are derived trom th vrant contained in the 
Virginia law. The act of Maryland incorporated the subscribers to the 


capital Stone k thei SUCCeSsSOrs and LSslUts, br their name cle stenated : and 
the Virginia act in effect re-enacts the Maryland law in all essential partieu- 
lars ; thereby erecting the company into a Virginia corporation within her 
territory. If liable to be sued in Maryland, the same liability attaches to 


itin Virwinin. 


‘‘It is judicially known to the court that the road traverses the territory 
of Virginia to a greater extent than it does through the state of Maryland. 
Throughout the whole course vast expenditures would be necessary in the 
construction, preservation and working of the road, innumerable contracts 
would be entered into, controversies would necessarily arise out of the con- 
tracts, acts and omissions of the company and its agents ; and it would be 


a startling proposition if in all such eases citizens of Virgima and others 


should hy deni (| \ i | eourts for Ciuses ot action arising unde 
contracts and acts ent within her territory ; and should be 
‘turned over to the court ofa sister state to seek for redress, 
Such a construct i» would give the company almost entire immunity for 
its contracts and most of the road, and would exe Inipt its property, 
in the territory of Vin i from all liability to its creditors: lor process 
of execution he courts of Maryland could not avail in Virginia. 

The subsequent legi tion of the state shows that the legislature has 
uniformly treated it as Virginia corporation, exercising the same control- 
ling power over it as over other corporations deriving their existence from 


the laws of Virginia. 1} the act of M 


irch 1847, Sess. Acts, p. “6, the 
company was authorized to complete the road through the territory ot Vir- 
ginia over a route thereby prescribed ; and by the 6th section of this law it 
was subjected to the provisions of the general railroad law of the llth 
March, 1837, with respect to that portion of the road constructed within 
this commonwealth, so far as the same were prope rly applicable; and the 
company was required to accept the provisions of this act within six months, 
as a condition upon which the powers and privileges of the said act wer 
granted. 

** Under this act, as it appears from the preamble of the act of 21st of 
March, 1250, Sess. Acts, p. 49. the company has proceeded to complete its 
road: Thus, with respect to that portion of the road constructed in Vir- 
ginia, submitting itself to the provisions of the general law regulating rail 


road companies incorporated by this commonwealth.”’ 

The Supreme Court of Appeals of W est Virginia has rC- 
peatedly decided the company to be a domestic corporation of 
West Virginia, Approving and following the ease of the 
Company vs. Gallahue’s adin’rs, supra, 

The case of Goshorn vs. Supervisors, 1 W. Va., 308, follows 
the decision in the Gallahue case ond the ease of the B. & O. 
R. kh. Co. vs. Supervisors, 3 W. Va. 3519, refers to it as settled 
law. The last named ease was decided at the January term, 
1869, nearly two years before the case of the Railroad Com. 
panp vs. Harris, supra, which was decided in December, 1870, 
After the decision ot the Railroad Company vs. Larris, the 


Supreme Court of Appealsof West Virginia at the June term, 
1873, in Hart vs. B, & O. RK. KR. Co., approved the de- 
cision in the Gallahue ease that the company was made a Vir- 
ginta corporation; and subsequently cited with approbation 
both the Gallahue and Hart cases in 1879 in the ease of Ma- 
hany vs. Kephart, 15 W. Va., 623 and 624, 

[In the elaborate opinion, announced for the Court, by 
Johnson, judge, in the B. & O. R. R. Co. vs. P. W. & Ky, R. R. 


Co. (17 W. Va. 812), the case of the Company vs. Harris is 


noticed and commented on, the court holding as follows: 


‘The Baltimore & Ohio R. R. Company is a domestic corporation in the 
state ot West Virginia, and as such liable to be sued here. When sued in the 
courts of this state by a citizen thereof, such suit can not be removed into 
the cirenit court of the United States, as that court has no jurisdiction in 


such it Cuse 


This last ease is the leading ease in West Virginia on the 
subjeet of the citizenship of the Baltimore and Ohio Railroad 
Company, and the eourt Is respectfully refterre dl to the opinion 
In that cuse, as very fully and ably stating the views of the 
court Gf last resort in West Virginia, upon this citizenship 
question, as late as the spring of ISS1, 

At the same term the L}. & Q, It. lt. Co. vs. P.. ww, X Ky. 
Rt. R. Co. was decided, i.e. the spring special term, 1881, the 
Supreme Court of Appeals of West Virginia decided the case 
of Lloen ns admr. Vs, 3. NX (), it. It. a. (1é W. Va. 881,) 
which is a casein which a writ of error had been granted to 
an order permitting the removal into the Federal Cireuit 
Court of a ease brought by a citizen of West Virginia against 


the & a a) Be Gt, In the Henen ease it was held: 


\ railroad corporation may have an existence in more than one state, U 

chartered or licensed to build its road in more than one state. 
The Baltimore and Ohio Railroad Company is a domestic corporation of this 
bo] 


state and hable to he sued he re ; and the court will take Th Chi cognizance 
of that fact Hlart vs. The Baltimore and Ohio Riilroad Company, 6 W. 
Va. 6, 

‘When such company is sued in the courts of this state by a citizen 
thereof, such suit cannot be removed iuto the circuit court of the United 
States for the district of West Virginia, as in such case said 659th section of 


aid Revised Statutes does not apply to or embrace the said company.” 
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At the October term, i882, of the same court, in the case of 
Quarrier vs. B. & O. R. R. Co. (20 W. Va. 424,) the princi- 
ples laid down in the B. & O. R. R, Co. vs. P., W.& Ky, R. R. 
Co., and Henen’s adm’r, vs. B. & O. R. R. Co., in relation 
to the removal of cases by the B. & O. R. R. Co. to the 
circuit court of the United States were again deelared. The 
Quarrier vs. Railroad Co. case was decided a year after the 
ease of the Railroad Co. vs. Koontz, 104 U.S., 5. 

That the courts will take judicial notice of the aets -acor- 
porating the Baltimore & Ohio Railroad Company and that it 
isa corporation, was also decided in the State vs. B. & O. R. 
R. Co., 15 W. Va. 362. 

If the B. & O. KR. R. Co. was a corporation of Virginia it 
is now a corporation of West Virginia. 

As is said in Mahany vs. Kephart, (supra): “ At the time 
of the last named decision,” i. e. the decision in the ease of 
the B. & O. R. R. Co. vs. Gallahue, “the Baltimore & Ohio 
Railroad west of the Potomac river at Harper’s Ferry was 
mostly in the state of Virginia, but the same fell inte West 
Virginia on its becoming a State of the Union.” See also 
the Railroad Co. vs. Koontz, (supra). 

The “Maryland granted powers” of the Baltimore & Ohio 
Railroad Company, as already said, were, among other things, 
to be a corporation by a particular name—by that name to be 
capable in law of purchasing, holding and selling real and 
personal estate; to have perpetual suecession by its corporate 
name; to sue and be sued; to have and use a common seal, 
and to have, enjoy and exercise for the purpose mentioned in 
its charter, a!l the powers, rights and privileges of other cor- 
porate bodies. All these and other Maryland granted powers 
it might exercise in Virginia, and te hold that it is nota Vir- 
ginia corporation, would be to bold that it is a corporation, in 
fact, exercising all the rights and privileges and subject to 
the obligations and having all the essential attributes of a cor- 
poration, yet that it is not a corporation. 


The reliance of the Railroad Company upon this question 
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has always seemed to be the case of B. & O. R. R. Co. vs. 
Harris, 12 Wall, 65, particularly the second clause of the syl- 
labus, which reads as follows: 

“First. That no new corporations were created, either in the District or 
in Virginia, but only that the old one,” (that is the Maryland corporation) 
‘‘was exercising its faculties in them with their permission; and that as re- 
lated to responsibility for damages, there was a unity of ownership through- 
out.”’ 

Upon a perusal of this case, if the view be taken that the 
court seems to have taken, that the Virginia act of Mareh 8th, 
1827, was only an enabling act, still the ease was not fully 
presented, in this, that that part of the road at least, that was 
built under the act of 1847, was not considered, nor was the 
act itself considered, but on the contrary expressly laid out of 
the case as not affecting the question under consideration 
there, (p. 79), which as we shall see was a totally different 
question from the one here for decision. By that act the B. 
& O. RR. R. Co. placed itself under the general railroad law of 
1837, and built a part of the line of its road. The court on 
page 82 of this very same case says: 

‘* Nor do we see any reason why one state may not make a corporation of 
another state, as there organized and conducted, a corporation of its own, 
quo ad hoe any property within its territorial jurisdiction.” 

That this may be done was distinctly held in the Ohio and 
Mississippi Railroad Co., vs. Wheeler 1 Black, 286. - Here 
then isa corporation, to take the worst view, of another state, 
permitted to be placed upon the same basis as a home corpo- 
ration, and treated as such, allowed to build a line of road in 
this state and made in every way a home corporation by this 
act of 1847, quo ad the road to be built under that act ; vet 
in the faee of these acts, not considered in the Harris ease, this 
court Is called upon to say that the B. & O. R. R. Co., is not 
acorporation ot the State of West Virginia, in respect to the 
very part of the road which was built in that State under the 
act of 1847 and in respect to portions built since that act. 
Without setting out the facts of the Harris case, it may be 
safely said that it was not necessary in that case to determine 
whether the B. & O. R. R. Co. was a corporation of the State 


YR 


ve . . . ra . : , 
of Virginia, or only the corporation of another State, exer- 
» . . * . > 1 
cising certain rights and privileges, and that the court so 
views the question, when it says on page 84: 
“But turning our attention from this view of the subject and looking at 
the statute alone ‘(that isthe statute of the District of Columbia)’ and rerd- 
ing it by its own light we entertain no doubt that it made the company 


liable to suit where this suit was brought, in all respects asif it had been an 


Independent c the same locality. 

In the ease ofthe Kt. R. Co. vs. Has ris, the question before the 
court was not the eflect of th Mary land and Virginia statutes 
with respect ¢t jurisdiction of the Federal Courts, but was 
the effect of th statutes as to the unity and identity of the 
corporation. The original Virginia statute was diseussed “as 


regards the point under consideration,” which was whether 
that act created a new corporation, as was contended by the 
railroad company. The jurisdictional effect of sueh a statute 
as regards the Federal Courts, is considered upon p. 82, where 
it Is said: 

** We see no reason why severai states cannot, by competent legislation, 


unite in creating the same corporation or in combining several pre-existing 


corporations into a single one. The jurisdictional effect of the 
existence of a corporation, as regards the Federal Courts, is the same as that 
of a copartnership of individual citizens, residing in different states.’’ 

A federal court could not have jurisdiction of a suit be- 
cween such a corporation and a citizen of one of the states 
creating It. 


lhe question deeided Was hota 


[t will plainly appear that t 
jurisdictional one, from what ts said on p. 86: 

‘* The jarisdiction of the court was not governed by the llth section of the 
Judiciary Act of 1750. It did pot depend upon the citizenship of the 
parties.’ 

The ease of the Railroad Co. ys. Koontz, (104 U. . dD), 
has been in other cases alleged by counsel for the company to 
be an authority sustaining the claim that the company Is a 
Maryland corporation only. The question whether the act 
of the General Assembly of Virginia of 1827 made the com- 

ve . . . . . - 
pany a \ Irginia corporation or merely licensed it to do busi- 
ness in the territory of Virginia was expressly held to be 
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unimportant in that case and was not decided therein. The 
opinion says, speaking of this question : 

‘* That question is, however, unimportant here, as it is conceded that the 
part of the road originally in Virginia is now in West Virginia, and that the 
company no longer uses in Virginia any of the franchises conferred by the Ena- 
bling Act of that state. Neither the Court of Appeals nor counsel here make 
any claim on account of that legislation. Even conceding that the company 
was once a Virginia corporation, so far as its original road in that state was 
concerned, the most that can be said of it now is, that, in common with all 
citizens of the old state residing on the ceded territory, its citizenship was 
transferred by the organization of West Virginia from the old state to the 
new. Consequently, if it was once a corporation of Maryland and Virginia 
it is now a corporation of Maryland and West Virginia. Any citizenship it 
may have had in Virginia has been lost. 

It is not contended that this Enabling Act gave the company a right to 
lease another Virginia road and operate it as a lateral road, nor that in run- 
ning the leased road the company uses any of the franchises conferred by the 
original grant. The present claim is that, by using the franchises of another 
Virginia corporation to run its leased road, it made itself a corporation of 
Virginia for all the purposes of that business, just as the lessor was and is.”’ 

Nothing contained in the ease of the Railroad Co. vs. 
Koontz, can be regarded as deciding or tending to decide the 
question under consideration. 

If the Baltimore & Ohio Railroad Company is a citizen of 
both Maryland and West Virginia, it is proceeding in this 
case as a citizenof West Virginia in respect to its West 
Virginia property. It can not allege its citizenship in Mary- 
land as a reason for the removal of the ease to the United 
States Court. Memphis & Charleston Railroad Company vs. 
Alabama, 107 U.S. 581; Ohio & Mississippi Railroad Co. vs. 
Wheeler, | Black, 286; Railway Co. vs. Whitton, 13° Wall. 
270, 283; B. & O. R. R. Co. vs. P., W. & Ky. R. BR. Co., 17 
W. Va., 812; Maryland vs. Northern Central Railway Co., 
IS Md. 193; County of Allegheny vs. C. & P. R. R. Co., 51 
Pa. St. 228. 

The rights this company claim they are asserting in this 
proceeding are West Virginia rights, in respect to the assess- 
ainst 


ment of its West Virgiaia property. The assessment is ag 
itasa West Virginia corporation on its property in West 


Virginia. It is insisted that as a Maryland corporation the 
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Baltimore and Ohio Railroad Company cannot operate its 
‘ailroad in West Virginia ; but that it does so because it is 
entitled to do so being a West Virginia corporation. 


THIS CASE IS NOT A SUIT AT LAW OR IN EQUITY, 


(1) The Constitation of West Virginia by its terms pro- 
hibits legislation authorizing any court of this State to take 
jurisdiction in this matter in any way ; (2) it prohibits the 
legislative branet: of the state government from conferring 
such jurisdiction upon the cireuit courts as is attempted to be 
conferred by section 67 of chapter 29 of the Code; and, (3) if 
such, jurisdiction can be conferred on the cireuit courts, it is 
nota jurisdiction or power to be exercised by them as courts, 
but as appellate tax tribunals, and their conclusions are not 
judgments in such proceedings, but assessments only. It tol- 
lows therefore that in no event ean any state court entertain 
jurisdiction. If prohibited by the Constitution, of course there 
isno jurisdiction; if the proceedings in the cireuit court could 
not not be authorized by the Legislature under the State Con- 
stitution, the proceedings did not constitute a removable case; 
ond, if the cireuit court merely acted as an appellate tax tri- 
bunal, there is no warrant in law for the Federal Court en- 
tertaining the proceeding. 

Constitutions, like legislative enactments, are to be read as 
a whole and such construction and interpretation is to be 
given thereto as to make eflective all parts thereof. 

And we learn from the first section of the eighth article 
where the judicial power of the state is vested, by the follow- 
ing unmistakable terms: 

‘“The judicial power of the state shall be vested in a Supreme Court of 
Appeals, in circuit courts and the judges thereof, in such inferior tribunals 
as are herein authorized and in justices of the peace.”’ 

The inferior tribunals in which judicial power is vested are 
then those authorized in the Constitution, 7. e. county courts, 
elerk of the county court of Ohio county, the municipal court 


of Wheeling and the judge thereof, other courts of limited 
jurisdiction in any incorporated city, town, or village, and 
the alternative tribunal in lieu of a county court named in the 
29th section of the eighth article. The Board of Public 
Works not being a tribunal named in the Constitution, and 
being purely a legislative creation, is not one of those inferior 
tribunals authorized by the Constitution in which any of the 
judicial power of the state is vested. 

If the State Supreme Court has jurisdiction it must be be- 
eause the Legislature has given it under its constitutiona! 
power to confer upon the Supreme Court of Appeals “such 
other appellate jurisdiction, in both civil and criminal cases, 

° ‘9 
as may be prescribed by law. 

But such other appellate jurisdiction is only to be conferred 
in a civil or criminal case. There must be a case, a law case, 
a case in a court between parties, plaintiffand defendant, and 
the appellate jurisdiction which can be conferred by the 
Legislature upon such court is judicial jurisdiction, a juris-: 
diction to exercise its judicial powers in a class of cases not 
covered by the specific enumeration of the cases in which it) 
ean exercise appellate jurisdiction contained in the third seer 
tion of the eighth article, which reads as follows : 

‘* It shall have original jurisdiction in cases of habeas corpus, mandamus, and 
prohibition. It shall have appellate jurisdiction in civil cases where the 
matter in controversy, exclusive of costs, is of greater value or amount than 
one hundred dollars: in controversies concerning the title or boundaries of 
land, the probate of wills, the appointment or qualificatlon of a personal 
representative, guardian, committee oc curator ; or concerning a mill, road, 
way, ferry or landing ; or the right of a corporation or county to levy toll, 
or taxes: and, also, in Cases of qito warranto, habeas Corpus, mandamus, Cer- 
fiorari, and prohibition, and in cases involving freedom or the constitution- 
ality of alaw. It shall have appellate jurisdiction in criminal cases where 
there has been a conviction for felony or misdemeanor in a circuit court, and 
where a conviction has been had in any inferior court and been affirmed in a 
cireuit court, and in cases relating to the publie revenne, the right: of appeal 
shall belong to the state as well as the defendant, and such other appellate 
jurisdiction, in both civil and criminal cases, as may be prescribed by laws 
Constitution of West Virginia, Art. VIII, see. 3. 

Ln the ‘ase of Rees ¥, Watertown, 19 Wall. 116, the court 
~“i\s ° 


‘We are of opinion that this court has not the power to direct a tax to 


32 

be levied for the payment of these judgments. This power to impose 

burdens and raise money is the highest attribute of sovereignty, and is exer- 

cised, first, to raise money for public purposes only; and, second, by the 

power of legislative authority only. It is a power that has not been 
extended to the judiciary.” 

[In delivering the opinion of the court in Heine v. The 

, . . y ’ Pp 2s ms . : 

Levee Commissioners, 19 Wail. 660 and 661, Mr. Justice Miller 


SUVS : 


“The power we are here asked to exercise is the very delieate one of taxa- 
tion. This power belongs in this country to the legislative sovereignty, 
state or national. , The power must be derived from the Legis- 


lature of the State. So far as the present case is concerned, the state has 
delegated the power to the levee commissioners. If that body has ceased to 
exist, the remedy is in the Legislature either to assess the tax by special 
statute or to vest the power in some other tribunal. * * * * It is not 
only not one of the inherent powers of the court to levy and collect taxes, 
but it is an invasion by the judiciary of the Federal government of the 


levislative functions of the state government.”’ 


And the same doctrine is again laid down and approved in 
the late case of Thompson yv. Allen County, 115 U.S, 55+ et seq. 

In West Virginia, in the case of Wells v. Board of Educa- 
tion, 20 W. Va. 164, 165, Judge Green, announcing the 
opinion of the court, says ; 

‘This power of ascertaining, what rate of taxation is necessary to raise a 
fund, which with the state quota shall be sufficient to keep open the tree 
schools of the district, is in its nature legislative and not judicial ; and it i: 
conferred on the boards ot education of the school districts. It being legis- 
lative in its character, the circuit court could not properly exercise it; and 
indeed the Legislature under our Constitution could confer no such power on the 
circuit court, But in truth the Legislature has not attempted so to do. 

. . * But there is in this act no authority attempted te be given 
to the circuit court to make the proper levy ; but it is left to the board of 
education of the school district in like manner, as it was left to the county 
court to make the proper levy, after a levy made contrary to law had been 
annulled by the circuit court.”’ 

The assessment of property is as much an ineident of the 
power to tax as the levy of the tax. An assessment of the 
value of property is a necessary step in taxation, as necessary 
as the fixing of the rate. Without the assessment no levy 
could be laid, — [tis absolutely required that a valuation should 


be made, or else no uniform taxation could result. The very 


first step in taxation is the assessment of values. It is the 
foundation. It is part of the taxing power and as much a 
legislative power, as the levy, apportionment or collection of 
the revenue. If under the West Virginia constitution the 
legislature can not confer the power to fix the levy upon the 
circuit court, itcan no more give such court the power to 
make an assessment, which is but one of the steps towards 
fixing the levy. No levy can be made until an assessment 
has been first completed, for the amount of the levy or its rate 
is determined by the necessities of the government and the 
assessed value of the property upon which the levy is made. 
The whole subject of taxation belongs to the legislative de- 
partment, not some parts or steps therein. The assessment, 
the levy, the collection are collectively taxation, and are all 
embraced when it is said that taxation is a legislative and not 
a judicial function. But it may be said that the duties of as- 
sessors, or boards of assessments or equalization are judicial 
in their character, because tney require the exercise of judg- 
ment. So do the performance of his duties by any legislator, 
if he properly attends to them, and so do the duties of every 
executive officer require the exercise of judgment and dis- 
cretion. Members of boards of education in rethoving teach- 
ers, members of councils of cities deciding upon the removal 
of officers of the municipality, or the election of the members 
of their own body, and in many other cases which might be 
cited, all exercise discretionary authority, or one which, by 
law, was confided to their deliterate judgment. Nor is any 
officer, who exercises such discretionary powers, involving 
the exercise of deliberate judgment, whether an assessor or 
other officer, liable to a suit at law to hold him personally 
responsible for an error in judgment, even though not a ju- 
dicial officer and not exercising judicial functions. Fenderson 
vs. Smith, 26 W. Va. 829. 

It is said in Hagar vs. Reclamation District No. 108, (111 
U.S. 710,) that officers in estimating values for taxing purposes 
act judicially and numerous eases are cited, but even though 
this view be taken still it does not follow that they are there- 
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fore a court and their proceedings suits at law or in equity. 

In Dillingham vs. Snow, 5 Mas;, 558, Parsons, C. J., says: 

‘‘Now, when judicial officers, deriving their authority from the law, mis- 
take or err in the execution of their authority, in a case clearly within their 
jurisdiction, which they have not exceeded, we know of no law declaring 
them to be trespassers ri ef armis. If the law were otherwise respecting as- 
sessors, who, when chosen, are compellable to serve or pay a fine, hard in- 
deed would be their case. But thesame law must apply to them, as to in- 
ferior judicial officers.” 

The judge does not say, “the same law must apply to as- 
sessors, as to other interior judicial officers.” He does not then 
class assessors at all as judicial officers. 

I conclude that the fact, that in common with many other 
officers, who are not judicial officers, assessors enjoy the pro- 
tection of the judicial privilege, does not make them judicial 
officers in the sense of being vested with any of the judicial 
power of the State. “Indeed, any officer, sworn to act faith- 
fully, according to the best of his ability, and according as 
things shall appear to him, is a judicial officer within the 
rule.” Sher. & Red. on Neg. sec. 163, 

It may be urged, that in Virginia for more than half a cen- 
tury at least,and in West Virginia since its formation, the 
courts have set aside and annulled tax levies by virtue of 
statutory powers and in statutory proceedings. This is true, 
but the courts acted as courts and judicial tribunals. The 
superseding of an illegal levy is a judicial act, justas the court 
in any proper case declaring an act of the legislature uncon- 
stitutional performs a judicial act. Such acts are very different 
from an attempt by the court to make a new levy in lieu of 
the one annulled or superseded, or a new Jaw in place of one 
declared invalid as being in conflict wich the constitution. 

Neither the State Supreme Court, nor the cireuit court s of 
the State, as courts, can be made assessors of taxes by levisla- 
tive enactment. 

In California in 1854, there being no board of supervisors 
in Nevada county, the county taxes were ussessed by the 
court of sessions. Judge Stephen J. Field indelivering the 


A 
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opinion of the court in a case arising by reason of such assess- 
ment, on a levy and sale for taxes, says: 

‘The court of sessions, under the constitution, can only exercise powers 
of a judicial character. The legislature is incompetent to confer upon the 
court any other powers. The assessment of taxes is not a judicial act; it 
partakes of no element ofa judicial character. It is a legislative act; it re- 
quires the exercise of legislative power, which, for certain governmental 
purposes in the county, may be devolved upon a board of supervisors, but 
can not be delegated to any branch of the judicial department.”’ Harden. 
burgh v. Kidd, 10 Cal. 405, 

In the case of the K. P. Railway Company v. Commissioners 
of Ellis ¢ ounty, ef al., 19 Kansas 587,—a case in which a 
board of commissioners had inereased an assessment, the court 
suys ; 

‘The proceedings before the county commissioners were not judicial, but 
in assessment. Section 65 of the tax law under which these proceedings 
were had, provides simply for the correction of an assessment, It prescribes 
notice to the taxpayer as a condition of valid action ; but such notice does 
not turn the proceeding from one in the nature of an assessment, into a 
judicial inquiry. Indeed, unless the legislature bad prescribed notice, it is 


doubtful whether any were essential. Correcting an assessment is no more 
of a judicial act than making he assessment originally. True, it involves 


a determination ; but so does almost every political or executive act. Butit 
is not a judicial determination. The most that can be said is that it is quasi 


judicial, "7 


I think it has been conclusively shown that taxation is a legis- 
lative power or fanction,and thatthe assessment of values forthe 
purpose of taxation is also of the same nature, and not a judi- 
cial power that under the West Virginia constitution can be 
conferred upon a judicial tribunal assuch. The “other appel- 
late jurisdiction, in both civil and criminal cases,” which may 
be conferred by law on the State Supreme court, is jurisdic- 
tion of cases decided in inferior courts, or judicial tribunals, 
in the exercise of judicial powers or functions, and not of 
matters determined by tribunals or boards not exercising 
such powers. It follows then that if the State circuit court 
had no right to entertain any jurisdiction of this matter, or 
in entertaining jurisdiction merely acted in the capacity of 
au board or tribunal of review and correction of the assessment, 
and not judicially, the State Supreme Court would have no 
jurisdiction to grant a writ of error or appeal from its action. 
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The jurisdiction of the cireuit courts of West Virginia is 
the subject considered in the 12th section of the 8th article 
of the Constituion, which reads as follows: 


“The circuit court shall have the supervision and control of all proceed- 
ings before justices and other inferior tribunals, by mandamus, prohibition 
and certiorari. They shall, except in cases contined exclusively by this 
constitution to some other tribunal, have original and general jurisdiction 
of all matters at law where the amount in controversy, exclusive of interest, 

; 


exceeds fifty dollars - ol all eases ot habeas COrpus, mandamus, uo warranto 


and prohibition ; and of all cases in equity, and of all crimes and misde- 


meanors. They shall have appellate jurisdiction in all cases, civil and 
criminal, where an appeal, writ of er wrsedeas may be allowed to the 
judgment or proceedings of an interior tribunal They shall also have 
such other jurisdiction, whether supervisory, orieinal. appellate, or con- 


current, as is or may be preseribed by law.”’ 

It is perfectly upparent that under the 67th seetion of 
chapter 29 of the code of West Virginia the board and 
the circuit court deal solely with the subject of valuation 
or assessment, and the section attempts to constitute assess- 
ment tribunals of the judicial tribunals, the cireuit courts. 
No provision is made for costs of the proceedings as in law 
eases and the court bas no means provided for enforcing its 
judgement. Like any other assessor or assessment board, the 
circuit court merely certifies the result of its assessmeut to the 


auditor for his subsequent action. 


The matter is brought from the Board of Public Works to 
the circuit court by appeal, and this is not a proceeding 
by mandamus, prohibition or certiorari. No amount is in 
controversy, exclusive of interest, exceeding fifty dollars. 
This is not a case of heahe Cs COI pus, mandamus, (Fuo warranto 
or prohibition, a suit in equity, or a case of crime or misde- 
meanor. ‘The inferior tribunals, to the judgments and pro- 
ceedings of which an appeal, writ of error or supersedeas may 
be allowed by the circuit courts, are inferior judicial tribunals, 
and the other supervisory and appellate jurisdiction, whieh 
may be prescribed by law for the cireuit courts, is a supervisory 
and appellate jurisdiction over judicial tribunals, or, in other 


words, over courts of justice. The other original and con- 


Of 

> > * > > : | } - a 
current jurisdiction which can be conferred by law upon eir- 
cuit courts is to be confined toa jurisdiction in matters judicial. 

The constitution of Illinois provides that property is to be 
valued for taxation by persons appointed or elected in such 
manner as the legislature shall direct, and the court of last 
resort in that state has decided, that neither the courts, nor 
any other department of the government, have power to re- 
view or change an assessment of property by the proper ofh- 
cers. Republic Life Ins. Co. vs. Pollak et al, 75 Ul. 292. 

The Supreme Court of Ohio, when as good a jurist as Rufus 
P. Ranney took part in the decision of the case, in Logan 
Branch Bank. ex part (1 Ohio St. 433) had beforeita proceed- 
ing which involved the question of the right to appeal to the 
Supreme Court from the decision of the auditor of state under 
a statute “for the assessment and taxation of all property in 
the state, and for levying taxes thereon, according to its true 
value In money.’ | 

The statute provided that the auditor of state, with 
the advice of the attorney veneral, “should deeide 
all questions which may arise us to the true construetion of 
this act, or iD relation fo any tux levied or proceeding under 
the same, subject, however in all cases, to an appeal to the 
Supreme Court.” Tb the opinion the court says; 

“With reference to the statute itself, 1t may be remarked, that it does not 
purport to cloth the auditor of state with judicial powers and tunetions ; it 
lmiposes no new or additional dutv upon him; for in the exercise of the 
duties of his office as anditor of state, the decision of all questions arising 
under the law atleeting his official obligations would necessarily devolve 
upou himself in the tirst place ; and it is by his own decisions, guided by the 
best livrhts around him, that his official action must always be ree tlated . 
subject. of course, to such rules as may have received judicial sanction. 
But this law authorizes him to go no turther. Ile can render no judyement 
uwaiost any party, and is powerless to entorce anv judement Hie has not. 
in tact, undertaken to pronounce any judgment, and the appellate jurisdic. 
tion of this eourt only extends to the indyments or decrees of an interior 
court. * Inasmuch, therefore, as the auditor of state can in no 
sense be considered as having exercised anv judicial function in the prem- 
ises, and as we have no idea of an appeal, except from one court to another, 


this proceeding must be dismissed for want of jurisdiction.’ 
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I respectfully contend that this decision of the Supreme a | 
Court of Ohio is precisely in point in this matter. The Board 
of Public Works in no sense sat as a court in making the as- : 
sessment complained of. Its proceedings were not of a judi- 
cial character. They merely ascertained and fixed the value >. 
ot the railroad property and apportioned same, and ordered the A 
valuation and apportionnr nf to be rtified to the auditor for 
his action under the law lt follows that no appeal could be 
allowed by law from the board’s action yi 


A most pertinent, carefully considered case, illustrative 
of the law governing this proeceding, in which a powertul 
and exhaustive opinion was rendered by the court, through 
Kingman, C. J., was decided in Kansas in 1870: I allude to 
the case of The Auditor of Stute vu. The Alchison, Topeka v \ 
Santa Ke Railroad Cu 6 Kansas HOO, 


A statute of Kansas attempted to authorize an appeal from 


: ° 4 

the appraisal and assessment of railroad property by the beard 
of appraisers and assessors to the supreme court of the state. a all 
In that case the court held as follows: 4 

** The jurisdiction of the supreme court is restricted by the constitution 
to original proceedings in quo warranto, mandauwnus and habeas corpus, and q 
such appellate jurisdiction as may be provided by law. 

‘The appellate jurisdiction can only be given where there has been a 
decision by one clothed with judicial authority, and acting in a judicial 
capacity when making the decision. 

‘The power to tax is a legislative power, and not in any sense judicial. 
The valuation of property for purposes of taxation is an incident to the tax- 
ing power, and therefore not such judicial power as can be conferred upon 
the supreme court. 

‘* Section 11 of chapter 124 of the laws of 1869, giving the supreme court P 
jurisdiction to hear appeals from the board of county clerks, in the appraisal 
of the property of railroads fer purposes of taxation, is giving said court 
power, not judicial in its character, and is, therefore, not authorized by the L 


constitution. ’”’ 


It appears from the case last cited and Hayburn’s Ciuse, 2 
Dallas, 412, that no decision of a court is liable to a revision 
or even suspension by the legislature, but nevertheless, the 


assessment and valuation of railroad property, In any year, 
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made on appeal by a cireuit court can be annulled by legisla- 


tive act. 


I conelude from the foregoing reasons and authorities, that 


the legislature could not give jurisdiction in the matter of as- 


-_ 


sessment of railroad property to any state court, under the 


constitution. 


It is claimed by some that in considering appeals under said 


G7th section, the state cireuit courts do not act as judicial 


bodies, but as tribunals for correcting assessment, non-judicial 


in character. 


entirely novel in its character. 


The Legislature of Michigan, in 1 


; 


O42, 


) 


passed a 


This view of the statute law in question is not 


=tatute 


authorizing an appeal from the assessment of taxes made by 


the auditor general to the cireuit court, 


A ease arose involv- 


ing the construction of this statute, and [I cannot refrain from 


expressing my regret at the shortness of the opinion therein, 


inusmuch 


‘Tuomas M,. Cooley, then the Chief Justice of 


i it 


Was 


pronounced by 


that eminent jurist, 


Michigan. 


Short as this opinion is, and meagerly as the case is reported, 


[ think that sufficient is shown in the report to answer our 


purposes and render intelligible tue grounds of the court’s 


decision. 


oi 


Judye ( ‘ooley SUVS: 


writot error in this case 


must 


be dismissed 


The proceedings bad 


in the eaourt helow were on appeal from an ussessment of wes made bry the 


auditor general. 


[S72 (S. I 


not intended to be judicial in the proper sense of that term 


The appeal to that 


vol, 1 }. mt), 


eourt 


was taken under act No. 57 of 


was evidently designed to make the cirenit court 


and nothing more. 


WSSESSTIICT t 


| here are 


difficulties in g 


vu 
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Its conclusion would not be 


eltiect 


. 


and the proceedings under that 


wt were evidently 


itt tppel! 


The 


stutute 


ite tax tribunal, 


judwment, but only an 


to snel 


, " 
: «a8 


statute 


but we 


do not think it expedient to consider them in this proceeding, of which we 


clearly have no jurisdiction.”’ 
Auditor Gen. vs. Pullman Palace Car Co., 34 Mich, 52. 


[ eontend that, even if it ean be held that the State cireuit 


eourts could be enabled to make or eorrect an assessment by 


legislative act conferring thpon tnem the jurisdieton ta do Su), 


si), 


the proper sense of that term. 


nevertheless, their proceedings would not be judicial in 
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sut we are considering a local statute of West Virginia in 
a proceeding in which no federal question arises, except the 
right of removal. The United States Courts will follow the 
decision of the state tribunals as to the construction and va- 
lidity of the statute, no principle of commercial or general 
law being impaired. Norton vs. Shelby County, (decided by 
this court May 10, 1886,) and Hagar vs. Reclamation Dis- 
trict No, 108, 111 U.S. 704. 

The Supreme Court of Appeals of West Virginia, 
since the order was entered remanding this ease, (on 
July i, S86,) decided a case entirely like the one 
under consideration in principle. The Pittsburgh, Cincinnati 
and St. Louis Railway Company appealed from an assessment 
of the value of the portion of its bridge over the Ohio river 
at Steubenvilie, Ohio, within the state of West Virginia, 
made by the Board of Publie Works tor the year 1885, to the 
circuit court of Brooke county, West Virginia. On March 
19, 1886, the circuit court of Brooke county entered an order 
fixing the valuation, to which the railway company excepted 
and upon its motion the court signed a bill of exceptions 
making all the evidence heard a part of the record, Upon 
the petition of the railway company, a writ of error and su- 
persedeas to the order was allowed by one of the judges of the 
Supreme Court of Appeals of West Virginia. 

This case will appear in the 28th volume of West Virginia 
reports (now In press) at page 264, entitled “P., C. & St. L. 
R.’y Oo, vs. Board of Public Works et al.” 

Owing to the probability that the court will not have ae- 
cess to the 28th W. Va. report, when considering this case, | 
take the liberty of printing herein the syllabus of the case and 
the major part of the opinion... The syllabus prepared by the 
court is as follows: 


“1. The action of the cirenit court in supervising the decision of the board 
of public works as to the assessment and valuation of railroad pro- 
perty for taxation under the previsions of chap. 52, Acts 1883, is 
merely administrative and not judicial—the court acting in such case 
as an appellate assessment or tax tribunal and exercising powers dlis- 
tinct from those belonging to it as a court o1 judicial tribunal in the 

legal sense of that term p. 267). 


bi 


” Under our Constitution the Supreme Court of Appeals of the State has 
no power to review by writ of error or app al the decisions or orders 
of inferior tribunals, officers or boards as to matters, which are simply 
administrative, executive or levislative and not strictly judicial in 
their nature, except where such power may be expressly conlerred by 
the Constitution. p. 260). 

“ This Court has no jurisdiction to review by writ of error adecision of 

the circuit court correcting an order of the board of public works 

assessing and fixing the value of railroad property tor taxation. 


})- 251 
“1. The second point of the svilabus in Low vs. County Court, 27 W. Va., 
785, is overruled. (p. 272).”’ 


Snyder, Judge, delivering the opinion for the court, says: 


‘It is insisted by the attorney-general for the State, that a writ of error 
does not lie to this Court from any judgment or order of the circuit court 
in a proceeding of this nature, even if the circuit court had jurisdiction to 
make the order which he likewise questions. The first question then to be 
determined is the one of jurisdiction thus presented 

‘Tue cireuit court having taken jurisdiction, and the railway company, 
the plaintiff in error, having brought the case to this Court to review the 
action of that court, it Is not in a position to question that jurisdiction. 
Aud the detendant in error, being before this Court, insisting that it has no 
jurisdiction in this case, it is likewise precluded from questioning the juris- 
diction of the circuit court or asking us to pass upou that question in this 
cause; fer, if we have no jurisdiction ourselves we have no power to pass 
upon that (Question or any other matter except the one relating to oul juris. 
diction. And the only order we can make in the case, if the claim of the 
defendant in error is sustained, is an order dismissing the writ of error. It 
is, therelore, unnecessary for this court to consider whether or not the etr- 
cuit court had jurisdiction, except so fur as such consideration may be in- 
volved in the determination of our own jurisdiction or want of jurisdiction. 

The writ of error according to the common law les only to remove a 
cause from a court of record of competent jurisdiction to an Appellate 
Court. 3 Story Const. 2 1721. It does not lie to review the proceedings of 
a court or tribunal not of record. The orders or proceedings of such tr- 
bunals are, when reviewable, generally reviewed by writ of certiorari, The 
writ of error must be not only from a court of record, but it must be frora 
a judgment of such court rendered in a judicial proceeding. A judgment 
founded upon a judicial determination of a controversy in a suit or action 
intes parties And it does not lie, even from a court ot record, when the 
order or judgment of such court sought to be reviewed is simply an er parte 
or administrative order or proceeding. Soch order and such proceedings, 
w hie li reviewable, are likewise the subjects ol a owrit ol ¢ rliorari, and the y 
are never reviewable by writ of error. That sech are the limits and uses of 
the writ of error is elementary law and too well settled to admit of contro- 


versy or argument, 


4? 


‘It becomes important therefore to inquire whether or not the order o1 
judgment of the cirenit court, sought to be reviewed by writ of error in this 
case, Was made in a judicial proceeding; and whether it is the determina- 
tion and result of the action of that court acting in its judicial capacity, or 
simply an ex parte or administrative order nade by the judge of said court 
in a legislative or executive capacity. 


The statute, under which the said proceeding was had, after declaring 


the manner in which the board of publie works shall ascertain and tix the 


assessable value ot le property ofl tilroad COrporations, pros ides that “* the 
decision of said board mati nal, unless the same be uppeated from 
“within thirty davs alter such ds ma, Ne ‘Any corporation claiming to 
be aygrieved by any such decision may, within the time aturesaid, appeal 
theretro ti is to the assessment and V; lnation, prncacle within ( ich eounty 
through which its road ru to the circuit court of such county. 

The eourt shall heat ili such real evidence on such appeal abs mits bye 


offered by the State, county, district or municipal corporation, and by the 
corporation or company taking such appeal, Lod if the court be satistied 


that the value so fixed is correct, it shall contirm the same: but if it be 


satistied that the value so tixed by said board is either too high or too low, 
the court shall correct the valuation so made, and ascertain and tix the true 
value oi such property according to the facts proved, and vertily such value 
to the auditor.”’ Ch. 52, Acts 1883, p. 76. 

‘It will not be claimed, that the board of public works acts as a judiensl 
tribunal in ascertaining and tixing the valuation of the property of the com 
pany mer the statutes it simply acts 2S USSeESSOT Th Sil ly cuses, Us us 
the county assessor does In assessing the property of individuals. The acts 
in both instances are merely ministerial, and they are judicial in no propes 
sense of the term. 

** The statute provides that. upon appea! from the finding or deersion of 
the board of public works, the circuit court may either contirm said decision 
Oo! proceed to make anew and true assessment of the value ot the porary rity. 


No provision is made for summoning the parties before the court. Provision 


is made for hearing the evidence adduced by the parties: but the hoard of 
public works may also hear evidence, and it is required to base its judg 
ment upon all the information and evidence It may be able to proeny: 

The whole scope and purpose ol the statute, it seems to me, is to make the 
court simply an assessor to review the action of the beard of public works, 
and if dissatisfied with said action it may make a new assessment and fix 
the true value of the property. The action of the court is of the same 
character with the same elements of discretion and judgment as that pOs- 
sessed hv the said board, and none other, oth act according to the evi- 
dence attainable and according to their best judement and discretion. It is 


true the judgment of the court must succeed that of the bourd, and is in 


‘ 


review of the latter, but that does not alter the nature of the act to be per- 
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formed. Both act as assessors, and their acts are plainly ministerial and 
net judicial. 

‘The fact, that a ministerial act is performed by a court, does not change 
the nature of the act and make it jadicial. In Je ev. Maitland, 24 W. 
Va. S6f, this Court decided that orders and decrees of the cirenuit court, 
entered in proceedivgs tor the sale of forteited lands tor the benetit of the 
school fund, are merely ministerial or administrative acts and in po manner 
judicial, and that therefore no appeal would lie from such orders and decrees 
to this Court. And ina similar case this Court held that, where the statute 
rincacte no provision ior brinuing parties belore the court, the simple bet 
that the court did summons them as parties to the proceeding and bring 
them before it, did not make them parties or entitle them to appeal to this 
Court lurid Vv. faeger, 24 W, FS 

‘* Dv the statutes of the State of Michigan the anditor general makes the 
“ssesspient ol the prom rtyv ot corporations, whi hy iinder our statute 1s made 
by the board of public works; and by the fifth seetior of Act No. 57 of 
Is72 of the laws of Michigan, it is provided that, ‘‘ In any case such cor- 
poration shall be dissatistied with the estimate so made hy the auditor 
yeneral, it may appeal therefrom to the cirenit court for the county, 

Within thirty davs alter receiving notice of such estimate.’ Then, after 


WY COSTS, Ae tive Th proces I thus: 


. 


re (pUIPrinig tho Corp ition to vlve bond 


Upon tiling with the clerk of said eourt said appeal, specifications and 
bomd, such court shall proceed to the trial and determination of the same 
according to the rules of law. allowing a trial by jury, of all the questions 
of fact, in cases where such trial may be proper nd questions of law may 


’ 


bye enrried to the stipreimne Court a ‘This et also re itlires notice oO} stich 


appeal to be served on the attorney-voneral of the State 
‘ ’ . § , ° “ 
[ pon a writ of errol under thy provisions Of This statute, {oor £ chet 
pti tie ai t hie SiLpere me court of SET mien, PTPTVCHLE The i Tite rPmiowihe copeinn rt} 
which was concurred in by the other justices ‘The writ of error in this 
‘ " ‘y he rr ; : te | t} . 2 Le pace hy st 1% ’ geaytarrt hy | » 45 4 
ise Hits? ‘ (LISTHLISSE TC, ne proceeadines Tadd in { ’ 1 ciaow were on 
‘ ; te ‘ , »)* ' fis | >] ‘ ‘ ey " | Che ’ “al 
ctpepresih GPO? AN GSsessment OF ives Tide PY Che athe mere rer che Tapp pve 
' = ~~.) _ ~~ t} ‘ 
to that court was taken ander act No. 57 of IS72 (8. L. vol. 1, p. , and 


the proceedings under that act were evidently not tntended to be judicial tn 


the proper sense of that term. The statute was evidently designed to make 

the circeoit court an appellate tax trilyqgnal and nothing mor Its -onelusion 
} ~ * | . . ’ : : i; : : 

wontld not be a rticdermient, but only ih nssessiment i e are ditheuttres in 


viving ellect to snch a statute, but we do not think It expedient to consider 
| 


them in this proceeding, of which we clear! have no urischiction 


; ‘ . 5 
v. Pullman Patace Car Co. 34 Mich. 59 


Awe for Creneral 

‘This « ise iS nearly hlentical with the one al boat excer}l that t he \lich- 
lgan ‘statute required the attorney general to be notitied of the appeal and 
nN CX Press te rms authorized ““uestions of law to earried to the Stipreme 
Court.’ while our statate contains neither of these provisions, 


\ statute of the State of Ohio provided that the auditor of State, with 


. 


ee ee 
Soe 4 > eee hah f :* . 
bese 2 ae Ry oo as a Y ae ‘ 
i. d 4 
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the advice of the attorney general, “‘shall decide all questions which may 
arise as to the true construction of this act, or in relation to any tax levied, 
or proceeding under the same, subject, however, in all cases, to an appeal to 
the Supreme Court.’’ 50 Ohio L. 166. Upon an appeal to the supreme 
court of Ohio under the provisions of said statute that court dismissed the 
appeal for the want of jurisdiction to hear it. In the opinion delivered in 
that case the court says: ‘* With reference to the statute itself, it may be 
remarked, that it does not purport to clothe the auditor of State with judicial 


powers and functions ; it imposes no new or additional duty upon him; tor 


in the exercise of the duties of his office as auditor of State, the decision of 
all questions arising under the law aflecting his official obligation would 
necessarily devolve upon himself in the first place; and it is by his own de- 


cisions, guided by the best lights around him, that his oflicial action must 
always be regulated ubject, of course, to such rules as may have received 
judicial sanction but this law authorizes him to go no further. He can 
render no judgment against any party, and is powerless to enforce any judg- 
ment. He has not, in fact, undertaken to pronounce any judgment, and 
the appellate jurisdiction of this court only extends to the judgments or de- 
crees of an interior court. . , Inasmuch, theretore, as the 
auditor of State can in no sense be considered as having exercised any judi- 
cial functions in the premises, and as we have no idea of an appeal, except 
trom one court to another, this proceeding must be dismissed lor want ol 
jurisdiction, ”’ 

‘| have been unable to find any decision, in which the subject was consid- 
ered by the court, in conflict with the foregoing authorities: but on the con- 
trary many cases in support ot the doctrine declared in them amone which 
are the tollowing: Audilor v. The Atehison 7. & S. FO Railroad Company, 6 
Kan. O00: San Jose Gas Company Vv. Januaty, ST Cal. 614: Taa De Griff v 
Haynie, 28 Ark. 270; AY P. Railvay v. Commissioners Rilis County, 19 Kan. 
ps4 . lard nhurg va Aidd, ii. 10 Cal, }ip2: Turnei Vs, b/fhaws. O Neb. od 
Republic Lif lnsurance Compan, Ve Pollak, re Til. y+} de (Cooley on Const 
Lim., 34, 36. 

‘These authorities establish beyond the propriety of controversy, that the 
action and decision Of 2 designated omecer o7 board, VW hether the Siinhe be il 
2ourt or other body, in reviewing and correcting’ an assessment Of corporate 
or other property for taxation, are no more judicial acts than the acts of the 
oticer or authority making the original assessment They also show that 
the decision or finding of such othcer or board, even if the same be a court 
or other judicial tribunal, is not such a judicial act or judgment as can be 
reviewed by a supreme or appellate court possessing judicial powers only 
although the statute may in express terms authorize such appellate court 
to review such finding or judgement 


‘“Itis a plain proposition that the Constitution of this State contines the 


jurisdiction of this Court exclusively to judicial matters. It possesses both 


original and appellate jurisdiction, but by the very terms of the constitution 
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all of its powers, whether of the one class or the other, are wholly and ex- 
clusively judicial, and the legislature has no authority to confer upon it 
jurisdiction ofany other or different character. Any other construction of 
the Constitution would enable the legislature to confer executive or legisla- 
tive powers upon this Court and thus unite the executive or legislative and 
the judiciary departments of the State government in the same person, 
whichis positively forbidden by the fitth article of our Constitution. But 
the legislature has not attempted to conter any sach power upon this Court 
in reterence to the <ubore ct now under consideration. It has not authorized 
uny appeal or writ of error tothis Court from the action and decision of the 
circuit court in proceedings of this nature. And, as we have seen, the juris- 
diction of the circuit court, If it exists at all, is simply administrative and 
not judicial ; that court acting merely as an appellate assessment or tax tri- 
bunal amd exercising a power entirely different and distinet trom that which 
levitimately belongs to it as a court or judicial tribunal in the legal and 
proper sense ol the term: it conclusively jollows therefore that this Court 
has no jurisdiction bry writ of error or otherwise to review the order or judg- 
ment of the circuit court entered in this proceeding. 

The same conclusion was reached by this Court in cases of assessments 
of the property of individuals. In Low v. County Court, 27 W. Va. 755, we 
held that ** No avpeal lies from a judgment of a county court rendered 
under see. 7. eh. OY, Aets of 1882. refusing to correct the assessed valuation 
on land.”’ In that case, however, it was held that an appeal would lie 
under sec. 94 of ch. 161, Acts 1882, “‘from a judgment of a county cour, 
relusing to correct an assessment, hen it is claimed that tie perce rly assessed 
with taxes is not characahle therewith.”’ Reference to said see. 4 will show 
that, while it, in terms, authorizes an appsal to the cirenit court refusing 
to make the correction asked hy the applicant it makes no reference to 
appeais from the cirenit court to this Court. In the opinion delivered in 
that case this language occurs: ‘** This may justly be regarded as properly 
brought, under sec 4. ‘ hr iGl. \cts ==). ana haa’ bie Tye i} cles rele a adverse ly 
to them by the county court of Lincoln county, au appeal lay theretrom to 
the circuit court of Lincoln and from that court to this, as the amount in 
COnTOVEPSS exceeds SIOO.00."" (27 W. Va. 7=7—*, it seems, therelore, that 
jurisdiction in that case was groanded upon the fact that “the amount in 
CONTTOVErSY exceeds S1TO00.00,"" This, it seems to me. Was an error It cloes 
hot appear from the report, that any stress was given to the consideration 
of the question of jurisdiction in (hat case, It seems to have been assumed 
that the proceeding was judicial and involved a controversy between 
parties—that is, that it was a civil action or suit in which more than S100. 00 
was in controversy. This, | think, was an unauthorized assumptien which 
lead to an erroneous conclusion. 

‘The principles announced and the authorities cited in the preceding 
part of this opinion establish. it seems to me, hevond question, that the pro- 


eeedings in that case were no more judicial than they were in the case at 
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bar, and that therefore this Court was without jurisdiction to hear that case 
by appeal or writ of error. As we arealways more anxious to be right than 
to be consistent, and never willing to persist In error against our convic- 
tions, we frankly overrule the proposition contained in the second point ot 
the syllabus in said case of Low v. County Court, 27 W. Va. 785. In thus 
acting we are not without precedent. Dillard v. Tomlinson, 1 Munt. 183, 
199; Deris v. Turner, 4 Gratt. 422, 471; J1ilb v. Peyton, 22 Gratt, 00, 571; 
Gialton Vv. Haneoek, 2 Atk. R. 438. In Redinger ve. Commonwealth, 35 Call 461, 
i7-2, the Court of Appeals of Virginia disclaimed a jurisdiction, which it 
had exercised in many tormer instances, and thereby overruled its former 


decisions, 


hereinbefore stated. Lam of the opinion, that this Court 


** For the reason 
has no jurisdiction to review the action of the cireuit court complained of 


by the plaintiff in error in this proceeding, and that therefore this writ of 
error must be dismissed as hav ing been improvidently awarded.’’ 

If the West Virginia cireuit courts have no jurisdiction as 
judicial tribunals of such proceedings as were instituted in 
this ease by the railroad company under chap. 52, acts 188.3, 
amending section 67 of the assessment law of that stufte, as lus 
been decided by the state court of last resort, then clearly no 
removal can take place. If a state court does not have juris- 
diction of the proceedings as a court, certainly a United 
States court does not. By the act of Congress removals are 
allowed in suits of a civil nature at law or in equity. The 
proceedings were not a suit, if the state cireuit court: was not 
acting as a judicial court in considering the matters involved 
and was only acting as an appellate tax tribunal. To be re- 
movable the suit must be a suit within the meaning of. the 
state law. (In re Iowa and M. Const.Co. 6 Fed. Rep. 79%.) 

It is not here urged that, because the state law does not 
provide an appeal, to the state supreme court from the cireuit 
court in these railroad tax ussessinebts, thereby making the 
state cireuit court the court of last resort, the case is one 
which cannot be removed. Hess vs. Reynold (1138 U.S. 75.) 
has settled such claim. Gaines vs. Fuentes, 92 U.S. 19. 

Mr. Justice Miller tn his dissenting opinion in the Rail- 
road Co. vs. Mississippi, (102 oo. 143.) gives a number of 
definitions of the word “suit.” ~~ He says : 


‘Bouvier’s Law Dictionary says that in the practice of the law ‘ suit’ 
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means ‘an action.’ Webster suys ‘suit’ is the art of suing; the 
process by which one gains an end or object, and as a word in the law, he 
says it is ‘an attempt to gain an end by legal process’; ‘a legal application 
to a court for justice’; ‘an iction or process for the recovery of a right of 
aetion,’ * Worcester defines it thus: ‘In modern law, the prose- 
cution of some claim or demand in a court of justice; judicial prosecution ;’ 
and perhaps this is as good a detinition of the word, when used in reference 
to legal proceedings, as any that can be framed, and it is peculiarly appli- 


cuble to the use of the word in the Act of 1875.”’ 

very definition conveys the idea that the word “suit” as a 
legal term or word, means an action in a judicial tribunal, ina 
court of justice, sitting as such court, and not a proceeding 
before an appellate tax tribunal, 

li Is sid in the opinion delivered by Mr. Justice Field 
in Gaines vs, Fuentes, supra, in reference to the removal aet 
of March 2, 1867, as follows: 


‘*It mattered not whether the suit was brought in a state court of limited 
or general jurisdiction, The only test was, did it involve a controversy 
between citizens of the state and citizens of other states ? and did the mat- 
ter in dispute exceed a specified amount? And «# controversy was involved 
in the sense of the statute whenever any property or claim of the parties, 
capable Of pecuniary estimation, was the subject of the litivation, and was 


presented by the pleadings for judicial determination,” 

The ease of the Boom Co. vs. Patterson, invelved the 
right of removal of a proeeeding tor the condemnation of 
land for publie use, instituted by a corporation, from the 
State to the Federal Court. In the opinion delivered by Mr. 
Justice Field the passage before cited, trom the ease of Gaines 
vs. Fuentes, ts quoted approvingly, The oplaton at pages 
100 and 407 says: 


nies The proceeding in the present ecuse hefore the COMM LSSTONners appointed 


5 om 


; 


to appraise the land was in the nature of av pnaywest fo ascertain its value. and 
wot a suit at law in the or linary sense of those terms, Kat when it was trans- 
ferred to the District Court by appeal from the award of the commissioners, 
it took. under the statute ol the State. the form of a suit at law. and was 
thencetorth subject to its ordinary rules and incidents. The potnt in issue 
wis the compensation to be made to the owner of the land: in other words, 
the value of the property taken. No other question was open to contesta- 
tion in the District Court Turner vs. Halloran, 11 Minn. 253. The ease 
would have been in no essential particular different had the state authorized 


the COMMpany by statute to appropriate the particular property in question, 


and the owners to bring suit against the company in the courts of law for 
its value. That a suit of that kind could be transferred trom the state to 
the Federal court, if the controversy was between the company and a citi- 
zen of another state, cannot be doubted. And we perceive no reason against 
the tranfer of the pending case that might not be offered against the transter 


of the case supposed.”’ 
In the Boom Co. vs. Patterson, the District Court on the 


appeal acted as a court of justice, as a judicial court exercis- 


Ing its proper jurisdietion, Phe Case became a suit at law 
authorized by a statute. The commissioners in making their 


Inquest of value did pet act as a court, Their finding or 
judgment did not deprive the defendants of their property. 
No process issued to enforee it. [f not accepted by the puar- 
ties the matter mitst me cessarily gray into acourt where il judg- 
ment bad all the attributes of the judements of courts of }Us- 


tice, and operated to deprive the defendant of his property 


whether he was willing or not. In the Distriet Court a jury 
trial could be had, — It is said in the same opinion on page 


404: 

‘* Issues of fact arising therein are to be tried by a jury, unless a jury 
he waived. The value of the land being assessed »y the jury or the court, 
as the case may be, the amount of the assessment is to be entered as a judg- 
ment against the company, which is subject to review by the Supreme Court of 
the state on a writ of ervor.” 

In the Pacific Railroad Removal Cases, (115 U.S. 18.) the 
doctrine laid down in the Boom Co. vs. Patterson, in reter- 
ence to the removal of eases involving the right of eminent 
domain, was approved and applied. 

Under the West Virginia act (chap. 92 of acts of TXS3 
amending section 67 of chap. 29 of the code of West Virginia), 
as before stated, the sole question, before either the Board of 
Publie Works or the circuit court on appeal, is the ra/ve of the 
property, The proceedings are a mere inquest of value and 
nothing more. The decision of the Board is as final and con- 
clusive as that of the court, if not appealed from within the 
preseribedtime, The same proceedings are taken by the au- 
ditor after the board decides the value as he takes after the 


court fixes it. The judgment of the court is not enforeed by 
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any process, It takes no property or money, It is a mere 
inquest of value in a tax proceeding. The proceeding in the 
court is not a suit in equity. No jury can be impanneled to 
try any question, and, as stated, the judgment has not the 
efleet of one by a court ot law in an action therein, After 
the court renders judgment in the assessment proceeding, 
the effect of it can be wiped away by a legislative enactment. 
‘Lhe finding of the court has not the sanctity of a judgment or 
decree of a court of justice. Why could not the legislature of 
West Virginia give a further appeal from the decision of the 
circuit court to a tax tribunal composed of county assessors ? 
The act says the “said board shall proceed to assess and fix the 
fuireash vra/ue of all the property of said corporation.” Again, 
“in ascertaining such value the board shall consider any re- 
turn,’ &e. Again it is provided that the corporation ag- 
grieved may appeal from the decision of the board, not on all 
matters or questions decided, but solely “as to the the assess- 
ment and valuation made,” &e. Assessment and valuation in 
this statute are synonymous terms. What can the cireuit 
court do in such appeal matter? This is answered by the 
following language of the statute: 

** And if the court be satistied that the ra/ve so tixed is correct, it shal! 
contirm the same; but if it be satistied that the ra/ve so fixed by said board 
is either too high or too low, the court shall correct the ra/uation so made 
and ascertain and fix the true ca/ve of such property according to the facts 
proved, and certify such ¢a/ve to the auditor.”’ 

The circuit court is functus officio as soon as it has certified 
its conclusions on the question of va/ue to the auditor. — It 
can do nothing nore, 

That this is not a suit at law or in equity is 
further shown by the difficulty which beset the ecoun- 
sel for the company in determining whether the proper course 
was to pray au appeal ora W rit of error, to bring the order 
remanding the case to the state court, before this court, 
Unable to solve this problem they prayed both an appeal and 


writ of error. 
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2 
them a “suit” is caused by the appeal taken by the company, 
still the state, if it instituted the case, is a party and the com- 
pany is on the other side of the controversy. A state 1s 
not a citizen of any state,and the controversy between the 
Company and the State not being separable from ony contro- 
versy between the Company and the County of Marshall in 
this ease, the ease is not removable. Stone vs. South Caro- 
lina, 117 U.S. 450; Cunningham vs, Macon and Brunswick 
Rn. R. Co. 109 U.S. 457. 

ln Stone vs. South Carolina the suit was brought by the 
State, and it was held: 


‘There is no statute which authorizes the removal of a suit between the 


> 
state 


and citizens on the ground ot citizenship, for a State cannot in the 


buature of thiligs bea citizen ol any State.”’ 


The tirst order in this casein the circuit court of the United 
States is headed: 


"UPON AN APPEAL, 


THE BALTIMORE & OHIO RATLROAD COMPANY, 


THE BOARD OF PUBLIC WORKS OF WEST VIRGINIA.” 


The order proceeds to say that the company by its counsel 
“presented to the court an authenticated COPY of the record in 
the above entitled cause.” (See printed record, page 1.) 

The only order made by the state cireuit court is entitled: 
“In the matter of an appeal of The Baltimore and Ohio Rail- 
road Company from an assessment by the Board of Public 
Works of this State.” (Printed record, page 7.) 

The petition for removal recites in relation to the appeal 
as follows: “and which said appeal is now pending therein as 
a suit of a civil nature between your petitioner aud the said 
Joseph S. Miller, auditor as aforesaid, and for the use afore 
said,” é. e., for the benefit of the state and the county of Mar- 
shall. (Reeord, page 2.) The bond tendered is pavable “ to 


Joseph S. Miller, auditor of the state of West Virginia, and 


the county of Marshall,” and calls the case “a certain case 
wherein the said Baltimore and Ohio Railroad Company is 
plaintiff, and the said Joseph S. Miller, auditor as aforesaid, 
and the county of Mershall are defendants.” (Record, page 3.) 
In subsequent orders in the Federal circuit court the case is 


entitled 


rHE BALTIMORE AND OHIO RALLROAD COMPANY, 


THE BOARD OF PUBLIC WORKS, &&.” 


But on motion of the State the case is remanded. Reeord 
page 4. 

The writ of error calls the ease one “between the Baltimore 
and Ohio Railroad Company, complainant, and the Board of 
Public Works of the state of West Virginia, defendant.” 
(Reeord, page ). ) The bond viven cs required by the order 
remanding the case and granting the writ of erro: and appeal, 
1s pavable to the Board of Publie works of the State of West 
Virginia and recites il suit pending bet ween the Company, 
complainant, and the said Board. (Reeord, page 6.) The ci- 
tation dated August 16th, A. D. 1856, is directed to the 
Board and recites a suit between the company and the Joard. 
(Reeord, page 7.) The last citation, issued on October 8, A. D. 
IS&6, is directed to “Joseph S. Miller, auditor of the state of 
West Virginia, the Board of Public Works of West 
Virginia and the county of Marshall,’ and recites a 
writ of error (which is not in the reeord and was never 
allowed,) ina suit wherein the Company Is plaintiff in error 
and they are detendants in error. Reeord., pages 7 and 5.) 

This reeord shows the efforts made te hunt yp some one to 
eall a defendant in lieu of the State of West Virginia. The 
appea| to the Marshall eireuit eourt is a statutory proceeding, 
No such proceeding was known to the common law, which 


governs the practice in West Virginia. In order to determine 


54 


what the proceeding is, the court must read the record in con- 
junction with the statute authorizing the proceedings. Such 
statute isto all intents and purposes a part of the record, 
When the statute is referred to, the impropriety of making 
either the Board of Publie Works of West Virginia, or 
Joseph S. Miller, anditor, defendant, is conelusively shown. 
The Board of Public Works is a corporation with no earthly 
interest In the result of the appeal, It does not collect taxes 
and the taxes levied upon its assessment of values are not the 
property or money ofthe Board. As soon as the Board has 
rendered its decision on the question of value it is funetus 
officio. ‘There would be as much propriety in making the U, 
S. Cireuit Court for West Virginia the defendant in error in 
this court,as the Board of Public Works defendant in the 
court below and here on appeal and writ of error. This mat- 
ter seems too plain to require further argument. 

There was as little authority for calling the auditor defend- 
ant in these procedings. His duty is entirely ministerial. 
When he has laid the returns filed with him before the Board 
and the Board has proceeded to fix the values, he has no 
further duty to perform or interest in the matter until the de- 
cision of the Board, or of the court on appeal, is certified to 
him. He has no interest in the assessment or taxes. If this 
Was a suit in equity to enjoin some action by him or a pro- 
ceeding to compel him to do some act, there would be reason 
for making him a defendant, but there seems to be none in 
this case, except a desire to avoid making the State a de- 
fendant. 

The taxes of the county of Marshall and of the State of West 
Virginia are both levied upon the same assessment. No issue, 
which can affect the county in this proceeding, can be made, 
which will not equally affect the state. The state and county 
cannot be separated and the proceedings removed as to the 
county without equally removing them as to the State. 

If this case is to be regarded as a suit brought by the State 
or the State and county, then under the authority of Stone vs, 


De) 


South Carolina, supra, the United States courts have no juris- 
diction thereof; and, if it is to be regarded as a suit brought 
by the Company against the State,or the State and county, 
then there is still no jurisdiction thereof in such courts, as the 
suit is within the prohibition of the XIth Amendment to the 
Constitution of the United States. Haygood vs. Southern, 117 
U.S 82. 


THERE WAS NO SUIT PENDING WHEN THE REMOVAL WAS 
ATTEMPTED. 


The record shows, on pages 3 and 4, that “no notice, sum- 
mons or rule against any party interested in said appeal,” had 
ever been given, issued or served upon any person, corpora- 
tion or body politie interested in the assessment or appeal, 
when the case was attempted to be removed. A petition was 
offered to be filed praying the removal and with no one be- 
fore the court and no one notified of there being such pro- 
ceedings pending, the removal was attempted, 

Parties in interest are entitled to be heard in the state 
court on the question whether or not the petition for removal 
shows on its face a case in which the petitioner has a right to 
the transfer, Store vs. South Carolina, supra. 

it they have a right to be so heard they must be brought in 
some way before the state court to enable them to avail them- 
selves thereof, before a removal can take place. It is con- 
tended that the attempted removal in this case was at least 
premature, 

Respectfully submitted, 


ALFRED CALDWELL, 
Attorney General oj West Virginia, 


Counsel for the State of West Virginia, Joseru S. Miter, 
auditor, the Board of Publie Works of West Virginia and 
the County of Marshall. 
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THE HELENA BRIDGE COMPANY VS. Z. KING & SON. l 
| Tune Unirep STATES OF AMERICA, 


Kast rh District of Tevas by 
To the judge of the cirenit court of the United States holding ses- 
sions at the city of Galveston, in county of Galveston, in the State 


of Texas, sitting In chancery 


Your orators, Z King and John King, residents of the city of 
Cleveland, in the State of Ohio, and eitizens of the State of Ohio, 


— trading and doing business as partners under the firm name of Z. 
King & Son, bring this bill, humbly complaining of the Helena 
Bridge Company and Samuel A. Oliver,— beg leave to state and make 
j known to vour honor that heretofore, to wit, on o1 about the — day 
| ol— iSi-, your orators ent red into a contraet with the Helena 


Priel Com pally, il private corporation situated and doing business 
under the above name and stvle in the county of Karnes, in the 
State of Th xus, said corporation being a citizen of the State of Texas 

and county of Karnes aforesaid, said corporation being rep- 
2 resented by Thomas Ruckman as president thereof, and L. 

W. Burris, HW. H. McLean, John Ruckman, and 'T. K. Bailey 
as directors, all citizens of the State of Texas and residents of Karnes 
county, Texas, for the purpose of building a bridge for said Helena 
Bridge Company. 

The contract between your orators and said Helena Bridge Com- 
pany underwent various and sundry modifications and changes be- 
tween the commencement of said work and its completion, which 
modifications and changes it is not deemed necessary here to notice. 

Your orators further state that said bridge was built across the 
San Antonio river, near the town of Helena, in said county of 
Karnes, to the entire satisfaction of said Helena Bridge Company, 


and said bridge was received by said Helena Bridge Company on or 
ubout the — day of —, is— Your orators further state that after 


the completion of said bridge by your orators and its reception by 

said Helena Bridge Company said Helena Bridge Company made 

and delivered to Thomas Ruekman five promissory notes 

” for the sum of fourteen hundred dollars each, all drawing 

ten per cent. interest per annum from date until paid. 

The first of seid notes falling due is due and payable one year 
fter date, the second at fifteen months, the third at eighteen months, 
ie fourth at twenty-one months, and the fifth and last at twenty- 
uur months after date, and all made payable at the First National 

» Bank In the eity of San Antonio, and are and were on the day of 

their dat each and all endorsed by Thomas Ruckman on the backs 
thereof as follows, to wit: “Thomas Ruckman,” and each and all 
delivered by said Ruckman to your orators on the day of their dates 
in satisfaction and payment for said bridge so built across the San 
Antonto river. 

That it was the design and intent of said Hlelena Bridge Company, 


in making said notes In manner and form as aforesaid, that they 


were to be so endorsed by said Ruekman and delivered to your ora- 
a tors in payment for said bridge. 
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SOON, 


KING & 


A. 


IDGkE COMPANY Vs. 


Your orators bee leave further to state that on the said 6th 
| lay of March, A. D. 1876, said “tema Bridge Company, 
through its president and board of directors, said company 


through and by its said president. Thomas Ruckman, made 


ICLING ti) cy ung 

and delivered to Samuel A. Oliver, a resident of the city of Austin, 
in the State of Texas, and acitizen of said State of Texas, its writing 
bheatory commons, ealled a mort: gage or deed of trust, whereby 
said Helena Bridge Company mortgaged and conveyed to. said 
Oliver, for the us ania PUPpases aforesaid, all the right, titie and 
interest which the said Hlelena Bridge Company has in and to the 
ew thre =} LTO oPrlea ee Ine iV oF }) ~atent how bel ‘hg con- 
tructed| ‘ Antonio river near the town of Helena, in 
Karnes county. | is.together with all gr singular the rights 
members,” h unents, franchises, ways, and appurtenances to 
said bridge belo r O inv Wise incident thereto or connected 


That said writing obligatory was so made and delivered to said 


Oliver for the pury iforesaid to secure to your orators the pay- 
ment of said five promissory notes, which said five promissory 
a notes were inadeand delivered aforesaid for the PUPPoOse of 


securing the payment to your orators of the final sum agreed 
DV and between your orators and said Helena bridge Comp Many LO 
be due to your orators for building and erecting said a 

Said mortgage or deed of trust —— and made by said Helena 
Bridge Company by and through its president, Thomas Ruekman, 
who signs “‘Phomas Ruckman,” by and under directions of its board 
of directors. 

Your orators further allege and show that each and all of said five 
promissory notes are long since due, together with aecrued interest 
thereon, amounting in the aggregate to the sum of nine thousand 
and forty-one dollars due and owing to your orators on said promls- 
SsOry notes and Mnortgage from said [lelena Bridge Company. 

Your orators further allege that said Oliver, to whom said deed of 
mortgage was made, now declines to execute the same. 

Your orators beg leave to state further that each and all of said 
promissory notes are, together with accrued interest, long since due 

and wholly unpaid; that said Helena Bridge Company and 
( said Thomas Ruekman, who signs Thomas Ruckman, have 
and failed and refused to pay sald notes, or any preurt 
thereof, a 1 often re je sted thereunto; that said Helena Br idge 
Company is a regularly chartered corporation under the laws of the 
State of Texas, with power of suing and being sued. 

[In view of the premises aforesaid yonr orators pray that said 
Helena bridge Company, through its oflicers, to wit, Thomas Ruck- 
man, president; L. W. Burris, H. H. MeLean, John Ruckman, and 
Y. K. Bailey, be cited by subpcena to answer this bill under oath, 
and after a full and fair hearing thereof your orators have a decree 
ordering a sale of said iron bridge at Helena to satisfy said decree, 
and should there remain anything due to your orators after said 
property so mortgaged Is exhausted, then for execution against said 
corporation — any balance so remaining due for their reasonable 
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THE HELENA BRIDGE COMPANY VS. Z. KING & SON $ 
costs and for general relief, and as in duty bound your orators will 
ever pray. 


WHEELER & RHODES. 
Nolieitloy. hor Complainants 
Endorsed: No. 3. Z King & Son vs. The Helena Bridge 
ri Company and Samuel A. Oliver. Comp! unants bill. Filed 
March 3, 1S79%. CC. Dart, clerk. Filed July thy. 
ee Robards. clerk. by W. MeMast r, dep Whi ‘ le a Rho —~ Wiel 
tors for complainants. ' 
Motion ty) Transfi 
KING 
Us. No. - Chance) 
Tue Hetena BrinGe Co. } 


Now Ol) this day COTNCS the complain: aa OLICLIOrs, 
makes known to the honorable circuit court that sinee the filing oi 
is bill of complaint that the Congress ot th) LCC SS babes has 
Vi sted the San Antonio braneh Ol ant wester)] trict of 1 Xius, LO 


which branch of said western district of Texas the subpoenas in this 
ciuse are properly returnable, the I’ spond hts | resladlng within 
that praar't of the western district made returnable as a process to 
San Antonio, with elreult court powers ; Wierelore complainant 
prays that this cause be transferred to the San Antonio branch of 
the western district of Texas. 
WHEELER & RHODES, 
Solicitors for Cy plarnants 

» Kndorsed: No. 135. equity. Z. King «& Son vs. The 

Helena Bridge Co. & Sam] A. Oliver. Motion of COM] lain- 
ant to transter cause to western district of Texas, at San Antonio. 
Filed Dee. 8th, 1879. C. Dart, clerk. Filed July 24, 1SS0 W. 4 
Robards, clerk, by \W. McMaster, dep’y. 

Copy of Kntry from Motion Dock 


KING } 
is o>) «ne 


Poe HeLtexna BripGk Company. } 

Motion to remove cause toSan Antonio branch of western dist 
of Texas 

Knlry from Motion pst 

In the Cireuit Court of the United States for tern District of 

Texas 
rom thi movlol docket Ot Shici court vec Sth. ] 
Z.. KING W SON, Compl’s, 
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THE HELENA BRIDGE COMPANY VS. Z KING & SON, -) 
(Certificate. 


IC. Dart. clerk of the cireuit court of the United States for the 
eastern district of Texas, at Galveston, in the fifth cireuit and dis- 
trict aforesaid, do hereby certify the foregoing to be au true and Cor- 
rect COPY of an order made and entered on the 7th day ot January, 
ISSO (the same being all of the Journal entries), in cause No. 135 on 
thre equity docket ot sid court, entitled 1. King iV Son, com piain- 
ants, vs. The Helena Bridge Company and Samuel <A. Oliver, de- 

2- ti nalants, iis the Saine now appears of record Ol} the minutes ot suid 
court in my office. 

To certify which, witness my hand and the seal of said court, at 
Galveston, in said district, this the 26th day of January, A. D. 
ISSO). : = 

1...) C. DART. 
Clerk U. S. Civeuit Court, EF. D. T.. at Galveston. 


12 indorsed : No. 150. quity. /.. King & Son vs. The 

llelena Bridge (oO. — Samuel A. Oliver. Copy of order of 
transfer. Filed July 24, 1880. W. C. Robards, clerk, by W. McMas- 
ter, dep'y. 


( ertitied List of Pape i's Transte pred. 


~~ * In the Cireuit Court of the United States for the Eastern District 
of Texas, holding sessions at Galveston. 


Z. King & Sox, Complainants, 
Us. 
Tue Herexa BripGe Company & SAMUEL 
OLIVER, Defendants. j 


\ Equity. No. 135. 


List of papers In said cause transferred to San Antonio: 


l. Complainants’ bill of complaint filed March Sd. IS79). 
2. Motion of complainants to transfer cause to western district of 
Texas, at San Antonio, filed Dee. Sth, 1879. 
4 Copy of order of transter from the minutes 
1. Copy of entry from the motion docket. 
certify the foregoing to be a true and correct list of all the papers 
in) suid CuUSe, 
> Attest: 
C. DART, 
Cli rk U. S. Cire t Court, ke 2). 9A Gy. 


Galveston, Texas, Jan’y 26, 1850. 
lo Endorsed: No. 135. lquity. Z. King & Son vs. The 
Helena Bridge Company and Sam’ A. Oliver. Certified list 


of papers transferred. Filed July 24, 1880. W. C. Robards, clerk, 
by W. McMaster, depy. 
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{) THE HELENA BRIDGE COMPANY VS. Z KING & SON. 
Tue Untrep Srares or America, Hastern District of Texas : 


Lo the judge of the circuit court of the United States, holding SCSs- 
sions at the city of Galveston, In the county of Galveston, in the 
State of Texas, sitting 1n chancery: 


Your orators, Z. King and John King, residents of the city of 
Cleveland, in the State of Ohio, and citizens of the State of Ohno, 
trading and doing business as partners under the firm name of Z. 
King & Son, bring this bill, humbly complaining of the Helena 


- 


Bridge Company and Samuel A. Oliver, — beg leave to stateand make 
known to your honor that heretofore, to wit, on or about the — day 
of - IS7—, vour orators entered into a contraet with the Helena 
Bridge Conipan private corporation situated and doing business 
under the above name and style in the county of Karnes, in the 
State ot ‘Texas, “i 1c COP) ration being il citizen ot the State of 

Texas and county of Karnes aforesaid, said corporation being 
14 represented by Thomas Rukman, as president thereof, and 

L. W. Burris, Ho Il. MeLean, John Ruckman, and Y. K. 


Dailey, as directors, all citizens of the State of Texas and residents 
of Karnes county, Texas, for the purpose of building a bridge for 
said Helena Bridge Company. 

The contract between your orators and said Helena Bridge Com- 
pany underwent various and sundry modifications and changes be- 
tween the commencement of said work and its completion, which 
modifications and changes it is not deemed necessary here to no- 
tice. 

Your orators further state that said bridge was built across the 
San Antonio river, near the town of Helena, in said county of 
Karnes, to the entire satisfaction of said Helena Bridge Company, 
and said bridge was received by said Helena Bridge Company on 
or about the — day of , 1s—. 

Your orators further state that after the completion of said bridge 
by your orators and its reception by said Helena Bridge Company 
said Helena Bridge Company made and delivered to Thomas Ruck- 
nian five promissory notes for the sum of fourteen hundred dollars 
each, all drawing ten per cent. interest per annum from date until 

paid. The first of said notes falling due is due and 
15 pavable one year after date, the second at fifteen months, the 

third at eighteen months, the fourth at twenty-one months, 
and the fifth and last at twenty-four months after date, and all made 
payable at the First National Bank in the city of San Antonio, and 
areand wereon the day of their date each and all endorsed by ‘Thomas 
Ruekman on the backs thereof as follows, to wit, “Thomas Ruck- 
man,” and each and all delivered by said Ruckman to your orators 
on the day of their dates in satisfaction and payment for said bridge 
so built across the San Antonio river; that it was the design and 
intent of said Ilelena Bridge Company, In making said notes in 


manner and form as aforesaid, threat they Were Lo be so endorsed bv 
said Ruckman and delivered to your orators in payment for said 
bridge. 
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COMPANY VS. Z. KING & SON. 


THE BRIDGE 


HELENA 


Your orators beg leave further to state that on the said 6 day of 
Mareh, A. D. 1876, said Helena Bridge Company, through its presi- 
dent and board of directors, said company acting through and by its 
said president Thomas Ruckman, made and delivered to Samuel A. 

Oliver, a resident of the city of Austin, in the State of Texas, 
14) and a citizen of said State of ‘Texas, its writing obligatory, 

commonly called a mortgage or deed of trust, whereby said 
Helena Bridge Company mortgaged and conveyed to said ‘Oliver. 
for the use and Purpose aforesaid, all the right. title, and Interest 
which the said Helena Bridge Company has in and to the new three- 
-pan iron bridge of Z. King & Son’- patent, now being constructed 
across the San Antonio river hear the town of Ilelena, in Karnes 
county, Texas, together with all and singular the rights, members, 
hereditaments, franchises, ways, and appurtenances to said bridge 
belonging or In any wise Incident thereto or connected therewith. 

That said writing obligatory was so made and delivered to said 
Oliver for the purpose aforesaid, to secure to your orators the puay- 
ment of said five promissary notes, Which said tive promissory hotes 
were made and delivered aforesaid, for the PUPpose of se curing the 
payment to your orators of the final sum agreed by and between 
your orators and said Helena Bridge Company to be due to your 

orators for building and erecting said bridge. 
17 Said mortgage or deed of trust is signed and made by said 
Helena Bridge Company by and through its president, 
Thomas Ruckman, who signs Thos. Ruckman, by and under diree- 
tions of its board of directors. 

Your orators further allege and show that each and all of said 
five promissory notes are long since due, together with accrued in- 
terest thereon amounting in the aggregate to the sum of nine thou- 
sand and forty-one dollars, due and owing to your orators on said 
promissory notes and mortgage from said Helena Bridge Company. 

Your orators further allege that said Oliver, to whom said deed of 
mortgage — made, now declines to execute the same. 

Your orators beg leave to state further that each and all of said 
promissory notes are, together with accrued interest, long since due 
and wholly unpaid; that said Helena Bridge Company and said 
Thomas Ruckman, who signs Thos. Ruckman, have negiected and 
failed ane refused to pay said notes or any part thereof, although 
often requested thereunto; that said Helena Bridge Company ts a 
regularly chartered corporation under the laws of the State of Texas, 

with power of sueing and being sued. 
Is In view of the premises aforesaid your orators pray that 

said Helena Bridge Company—through its officers, to wit: 
Thomas Ruckman, president; L. W. Burris, H. H. MeLean, John 
Ruckman, and Y. K. Bailev—be cited — subpeena to answer this 
bill under oath, and after a full and fair hearing thereof your ora- 
tors have i decree ordering i sale of said iron bridge ‘ul Helena to 
<atisfy said deeree; and should there remain anvthing due to your 
orators after said property SO mortgaged is exhausted, then for exe- 
cution against said corporation any balance so remaining due for 
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Is76—present: Thos. Ruckman, president; John Ruckman, treas.; 
eT. a : 
lt was resolved that in order to enable the company to raise funds 
rv the completion of the bridge that the company execute notes to 
the amonnt of seven thousand dollars, payable to Thos. Ruckman, 
) rate of 10% per annum, to be paid in instal- 
| 7 
‘One note for 81,400.00 dollars in 12 months. 
1 100.00 4 I se 
| -LO0.00 “6 IS 
1 400.00 ¥ 21 
» 
1 FOO.00 ” ye 
‘And it was further ordered that said notes be seeured by deed of 
rust on the bridg All of which was accordingly done.” 
| VDelendal harges that on said 6th day of March, 1876, 
ere was no lawful meeting of said board of directors; that 
no notice of said meeting was given to the directors, as afliant hereto 
| | and believes—certainly none to said IH. H. MeLane; that 
’ bhardae i > mdirectlors We re present, iis he is informed, except those 


mimutes., 
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Defendant Says that the charter of said bridge Company ‘n sec- 
tion 5 thereof requires the five directors to transact business, a copy 
of which charter is herewith filed asa part of this ahswer, marked 
“Exhibit D to answer.” 

Det ndant further SAS Liat although a set of by-laws were printed, 
as propos d by laws for said company, hone were ever adopted hy 
the COMPANY, 

Defendant further says that of said charter and of all the said pro- 
ceedings on said Gth Cla of March, 1S76, the said complainants had 
due notice, and that said James A. King and 8S. A. Oliver were then 


and thei present, and pi ured the same to be done in manner and 
- . , 

vy Defendant ave) in sald private contract, marked “ Ex 
1] Ly. wet 2 : the interest of Thomas Ruck- 

nahh Was Opposed to thy ane cfendant, The Helena Bridge 
ompanv: th L 18 [LET ( Lhe part OF the complainants, /, 
King and S : thelr liabilities on the eontract, marked 
exhibit A,” with said company for its performance or breach ; that 
the eflect of said prive i is to do this, and, further, to saeri- 
fice at public sale the said bridge, thereby rendering the paid-up 


stock of said c nipany it Ut hands of its owners worthless and said 
COMpany bia 
kor all Which and other reasons apparent defendant charges that 
sald private contract between complainants and Thomas Ruckman, 
marked “ Exhibit C,” as well as said deed in trust with the promis- 
sory notes sought to be secured thereby are a fraud upon said de- 
fendant COM MpAany and the claimant oft Its {LSSCLS, are contrary LO 
equity and justice, & are veid, as defendant is advised. 
Defendant, further answering, says that it is not true, as alleged in 
said billof complainant, that said deed in trust and promissory 
45 notes were authorized by the board of directors of the Helena 
bridge OmMpanyv; f hat itis not true, as therein alleged, that the 
consideration for said notes was the building and completion of said 
ore by thre complainants and its reception by the defendant com- 
pany. On the contrary, at the date of said notes and deed, said 
bridge was not completed, nor had it been received, but its actual 
construction had only just been commenced, if at all, and said notes 
were Without any consideration then passing from said Z. King & 
Son to defendant, the Bridge Company, but were based upon and 
made to carry out said private contract between Z. King & Son and 


. 2 
brids 


Thomas Ruckman. 

Nor has sald bridge ever to this day, been received and: accepted 
by said Brida Company, 

Nor were said notes given, as stated in said pretended minutes of 
the company of March 6th, 1876, to raise funds for the completion 
of the bridge, but were made and endorsed to Z. King & Son to 
settle under said private contract for claims made by them for ma- 
terial already furnished for said bridge, and to pay for which, at least 

in part, — they had already made collections of subscribers, 
44 as before shown, and continued so to do by their agents after 
the date of said notes, and also under said agreement to pay 
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for the transfer of their stock to said Ruckman, he agreeing at the 
Sale time Lo build sald bridge in) their place and stead. 

Defendant, further answering, allegwes on information and = belief 
that, except and apart from said stock agreed as aforesaid to be re- 
ceived In payment by said complainants (if the same should be de 
creed to them, or any part thereof), there is not du » them from 
the defendant, the Helena Bridge Company, any amount of money 
whatever. 

And, further answering, this « 
bridge Company, as a corporation, Is in effect disso |, firstiv, be- 


oe 


} } P , > 
Mepe lead - . sili [lelena 


cause said company has failed to elect its directo | officers. as 
I’ quired by thre Lr" said eharter ana SCCOTLLLL' iy . Pil diree- 
rors Cah how be « leet d who are by neficialls Hit | rl ee l’- 
poration In accordance with seetion 5 of ¢ 
The only persons who are now beneficially int » Decu- 
niarily are the complainants in this bill, Tho 2 a 
\IcLane, and James M. elder, the latte tila ail 
b> owner of fifteen hundred dollars invest bridge or 
lis stock has mace ahh arranvemel ltils A.W irW ©8OD), 
as defendant is informed and believes, where! - interest has be- 
‘come that of the complainants in thus bil! 
Defendant Savs that the bridge now built flelena, Texas, 
was not built in) accordance with said ConLract | tL sruic Z, Kine 
& Son and all the parties in interest have equ ailed speeifi- 


cally to carry out any of their said contracts L | Diy pPOp- 
erry ena HSscls owned hy said blel, 1)s) Sull ‘ } Lose 


chtitled to its assets, is the aloresal 
il] revenues derive d thr refrom., il 
received by said Z. King & Son an 
sons interested in and owning said assets al / Kine & Son. 
Fhomuas Ruckman, H. H. MeLane, and James M. i v ath- 
nt hereto is informed and believes. 

This defendant, further answering, dentes that | complainants 
ure entitled LO thi relief 11) said complall L pr | rt, or any part 
thereof. 

Where lore he pPravs that said preten Le Prot sO} notes and 
deed in trust set up in, complainants’ bill b ) id deereed 
ic. | ye null and void as between compl Phbiiis a en bil Drie 


j , Aap , ' 
Company: tiat the equities between the p: ties crtamed, Set- 
. ! . . , ’ ’ . 
tled and adjudieated; that the tolls, re’ ad protits ol 
id borid ha anne tad fnew: that > Be [?, _— 
tt) Salad wridge be accounted for: that sa il priave VUoll- 
| } ? ’ } ; : " 
many be declared ana aecreed TO be clissor Ss i COPpPOri- 
L1On, Aha, 1 necessary, that a Yrecelver be al Lbat on the 
: . , ? 
busis of the contraets and agreements set up | ; liswer tlie 


rmiount and extent of the rights and ownership o Cih party mn 
| lve be aseertained, declared, and deereed, t eneral relief, 
ind for such deeree as to the costs in this beha july LD 
and to your honors may seem meet 
THE HELENA BRIDGE COMPANY 
by GLIRAM HL. MeLANt 
HOWARD & HARRISON 


Solicitors for thi [] f 
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ments or any 


7 + * ry . 
a mae . : . j j . y j j > 
UNITED STATES OF AweRICca, State of Texas. County of DB 
- | } | / 
Hiram HH. \McLane, being duly SWol depos ane \ that he 
7 so? ¥ Ra . , 4 4 7 ’ . ° ’ ‘ 
One oO} the part Cs SUDDC IAC LO aiiswer ] i ii | yo Con 
i : : . . 
mae vn : : 
pany and named In the loregomng ans | apeen L! 
Ls a oa P , ’ ’ 
ll? nas read the same and KNOWS | Conte its Laat Ul 
e 7 , . ’ 
Sume 1s true Of his owh knowled XCEL I Dryer rere 
, . : i 
stated on hiormation and vellel. and as to thos the Vertil 
“yes 
believe it to be tru 
eee ’ y a Ff ; ‘ A’ 1 
week | ‘i LIN EY 
: 7 __ : | S| , ] — . 4 ; ¢ , ’ | 
i 4 . Wor?) it? «i iti [ “CPI Ly i } rcor's hie od i ; ‘ / if 1) 
A.D. 1880 
(i. s.] FORGE PASCHALI 
j le / 
}. } . _ | = pexonnad . Ms 
Aaa! -,o, 6 oe ‘ » - ‘ i (iil / IN 1] . 
Son us, Lhe i i> Sa C On) Lj i ici l Wel | | 
> . + ’ , ’ ."*« 
Bridge Co. i ' i \} \\ ( hobal io, Ci 
j | | 
j fill ( 
tO} fr CON b av Z 
TT) . r , 47 | ’ , ¥ ‘ — 
his ¢ ri a 4 biksie LiLis Led ! (i Vy ri . 1 i) ioy } | 
a, } 
and between “A. wine & Son, of the et Or Cieye (i SLUALE ¢ 
: sp oof as ] : ] ‘] I ] 
Ohio, party of the first part, and The IIcle: bridge Compal 
. . ae _ i* , ‘ j i . 
the county (1 Karnes and ‘ee } & ut ri x 4<b.>, bell \ ™{ }? ' 
rar? } . " " . . 
, . ‘ } 6) i . 
nesseth: That the said party of the first part contracts and a 
Ret. af i ar ee ae 
to and with LHe Party Ol the second part to build. 3 1h) : 
Py — ‘ rial ] . > San > l } | | 
Compiete and Phiive icici } hOTY Us U\ Lt) ‘> Ol J: i Y4 
° } * , . 
ior the pares QO} thi Second part Wroug ron ty 
snes Bale ee Ae '¢ | 
level bridg Ol Z King kautest 1 IprOvVved prt Eg 
} ‘ . 
ealled Lhe san cAntonlo ver, aL a pont where ( . =f ‘ 
. , ™ 7 
: i A emcne 4 i : ' i 
sald stream in tli wn of HH Na | 
LS state ol lPexas Per irae’ | O\\ 
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The balance of the twenty-one thor after the 
if} paymentsabove specified, — be paid to ne parts of the first part 


‘den ‘h aid . * The party of the fi , 
In paid-up stock of said company. The party of the first part 


further agrees to furnish and erect, Irom) good wrought iron, sup- 
‘ eS } : | j ! } . 

mors forsaid bridge. IS feet in iength, to be placed on eood and suit- 
— } } | } . | : ‘ ’ : ‘ 
ible foundation, at least one foot below low-water mark of said 
Streun. 

a a } . on 9 : . oe foun dj 

bridge Warranted to sustain a movihe toad Of ZUUU Lbs. pel nea 
T¢peyt 


| 


There are to be a double set of bottom lateral braces and PAS-PIPE 
rip rT rWeetl thie chords where thas re are ho rol itliiSs 


‘ sEoYATRD 
1} a CJiLEN Pula id 
’ '» ’ x." 
PHO. RUCKMAN., 
Ay j j j ; a ; 
ft f)) BB heliye (% 


i. K. BAILEY, See’y. 
Signed 1h) the pra ScChnce Ol— 

L. G. HARRISON. 

L. L. ARCHER. 


Mndorsed: Z King & Son with Ilelena Bridge Co. Copy of con- 
tract. U.S. C. ct. Ch’y. No.3. Z. King & Son vs. Helena bridge 
Company et als. Iexhibit A to answer. Filed Oet. 4, ISSO. W.C 


. ; ae , 
; ‘ ' : be " ‘ far eof fis ‘Fy ae oh Beceh 
his ag CeTment, mae ana entered mio ttl rei cial Oo] Mareh, 


Wh 

A. D. S76. bv and between Hiram H. MeLane. of the county 
} . . ; ‘f ° . 
i 


yi) i] exar and State of Ts xas,and ZA. Wine & Sons, of thre 

city ‘>| (Cleveland and State of (lito. the said Vii Lane acting 
} limes If. anc . A. Oliver, the elie ral augvent tol /, IN ine WN Sons. 
iO] thar state Ol x Ais, ancl Jaume = A. IN ry Oo Oo] tha firm oft Ls 
King and Sons, acting jointly, having full and tthority so 
o do, tor Z King & Sons, witnesseth Phat wi ~ e said firm of 
4. W «\ Sous having contract Val brs rent, S. A 
(oliver. as aloresiaiad with Thomas Ruel briitl nao . th COLLIE 


of Warnes and State of Texas, a chartered corporation under the 
' , — 
ithe nel uy the name of thas Llelena Dridee | CoTi}] nv. to construe 


» : , 7 , ” ’ . 
for snid Bridge Company one of Z Kine’- Improved patent iron 
' . ; 


—s 


i 
ridges across the San Antonio river. at or near T] 1} d county 
Karnes : all Wie reiis tie =i lel brida 7 lctead Is iv Ing 
placed by suld Z. Kine WY SOLS cross sald strean . that one end shall 
rest upon thi land belonging to thr said Mel tiie therel necessitating 
t | ( Use OF a portion | Sid lanieis to SUP por Sitlai Clict O] sata brida is 
\\ S Like right of Way aveross sald lanes for Dury =f } travel to and 
I 

roti sal bridge, thie Sillne bi brie’ al ‘toll l) bears hia whereas 

- a1 7 ' : ioe 4 ] } “ ° ' 
» | Lilie Sala MeLane subseribed Stock to the aniount of two thou- 
sand dollars to aid in said enterprise, conditioned, however, 


} ° : * 4 
ves and use of said lands for support of said bridge 


~ 


that the priviie 
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. 
aforesaid s] 


i ‘ 


iould be paid for out of said stock 
and whereas the sad bridge now being 
by the said Z. King & Sons, and the time 
hi privilege of support and right of way 


‘ 


] } } } 
IS agreed DY ana bet ‘ech the Con- 


ntioned, th) il the sad ae len: 
ich support for said bri 
e sald meht of way to 

lof said bridge, where 

and extending 
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And it is further agreed that if the said Z. King & Sons shall fail 
io complete the said rl lore now ti Process Ol construction as atore- 
Le Foot daw af , a Bi , ¢ ’ 
suid by the first day of May next, then the said fi of Z. Kine & 
.) a. anal a = : 
Sons shall refund to the said Iliram Il. MeLane the said 
- . j ’ ? is oe - F -. 
od amount of one how Sabla clotlars SO PRALIG . CSalict, with 
interest at the rate of two per cent. per } Lie Lime 
: 3 } 5 eo? } aes j 
“UCT pavinent, and the p iVviieves Herel) Stipu be vranted 
. ! ee ee 1] ‘1 
e said Helena Bridge Company shall reves do MeLan 
| ! } 
hurther agreed ana CAPPeSSiV stl] be sala 
Ilelena Bridge Company shall have no right to e sald strips 
| , . — ; , .< , an 
tf sixty and thirty feet as aloresald, and shail n mond. Or any 
portion thereol, tor othe PUrpOse OF Pury - mublie 
; i t 
; . ‘ ; " +} '? 4] sar . ’ is ' , ! , -~ 
i Ba | tii i Pk ()j Lirica 43 i4)} titet \ Cat’ ia f ‘? ; / ’ i if iti srl itl 
" : 7 + | " ; | 4% ‘ ; , 
i i.’ P ;t)] al’ | - eeke Liat SilT pie =i ik Gt Fay i ' i “iit 
1% ‘ | ° ’ ‘ | ? 
i“ toomii the rules ana regulations pres Sige - CS chia 
i 
> ’ ] . ] 
Lene. COT Pexas OVerhnihne pup ; plicatyt 
: 
, 
} ( Fee! 1?) | ? Ss Ta) Tie reserye . s UO - ‘ Vie] rie 
' 
} 
) ) stipulated and set forth 
‘ A } | 4 ,7 
' further agreed by the cor ) thysit 
’ | y ) , i 
. | MeLan shail not be required > Tel i SLFIDS oO} 
; : 
? ’ , ? 
ra | (| | birty reel cis Lior sald Ubbtess a =I » 40) ape 
, ,} + 
further that he shall not bi required t bhevre an 
—=— . . 1 . . —_ i oe 
ode) portion Of the lenecme PmOW Of Shilad eH } sill Peter 
silec Te — 5 eet , ’ i | ' » o] 
‘wD elliott survey ll sufhicient POOTM OLLTICTW Ise eorven tor the 
passage of vehicles and of foot and horsemes And it is further 
| J P 77 
agreed that he sha i have the neht LO pre Ate u ne sourhern 
terminus of sid Strip Of thirty weet (berne Lhe southeasterh corner 
4 | aii . *)] , sear \ | —" ‘ . . — 
of the Peter S. elliott survey) so to be used 1] Cs Of a public 
| ory ‘ , 6) 7 } tcl ‘ vd le, ‘ Tor t} , ' tri? “ ry< 
ner Wav as atoresald, aha also ab SUCHE Ober yp OlLtS along 


sald strips, closing the same up thereby with such said gate or gates, 


"—S fle’ PLY decide upon, said riiles hop tye Lisccl jo] . - (>| Pier ress 
a ht ee “eT . 7 me, 

lh @oress DV Linose DPAVINE Occasion to Use Lilt Lt Temiway as 
: : ! ] : . i] : ] | . | ‘ ’ '¥% | " 

nloresala. And it Is lurther agreed by the cont partiies Herel 
Ras = : | 

Libel dh) Cals Lite said Mel ine shail not ere () rictil 
' —T a. . . . , 4 oe I] } D ae } j . . : } 1] : j 

C9] WalV itCPreln eranted the said Ciehial Lt (i * ' , ’ “Eictil Llart 


) 2 } ] 5 7 ; . 
be respobsibie for any damage done the said JMichLane bY reason ol 
; ‘ ‘ 


said fencing not being built or of gates being left 

And it is further agreed that if the said Z. King & Sons shall de- 
clhle not to compl te said bridge they ~ 1] 
the said MeLane the one thousand dollars parka Uf Ly him, as 


| 


ay rt tofore Tri ntioned, if they shall 4) eloet. \\ {| 7 qaavs Irom 
late hereof. without interest. 
oot) In testimony wherem we. the contracth parties herein. 


} ’ ’ ’ ‘ , 
have subscribed our naimes, in the city of San Antonio, the 
] * 9 | : ’ ean. 
day ana ate above Written, SIGHING Th GUpPLIC: 


endorsed : Li King & Son with LI. I] Mi Lane Agreement. 


the sum 
hundred 


© be 
Upon 


the profit 


COUNLS 
he the 
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] maximum rates or amounts of toll charged and received 
irom the | 


ubhie @wenerally for crossing persons or property 
over said bridge ‘ 


. 1] 7 - ‘ | . ." . ‘ _ ‘ i 4 HX" , . ’ ’ > 
trolled as aforesaid.to wit: kor every footinan, five cents: for ever 


oa 
—s 
oe 
7 
> 
- 
— 
— 


when =() Opn rated and COll 


aon 
“ 
- 
= 
— 

* a 
— 
“ 

- 


, oe 
Phedh and hol “<*. Ten eCehtis: for every one-horse Vehlci 
eents: for every two horse or mule or two-ox vehlele or wacon, itv 
: : 
| 


cents: for every four horse or mule or four-ox vehicle or wagon, 
. . ’ ‘ . . ‘ 
SIXtV Cents: for eve rPmuie or SIX-OX Vetieie OF Wagon, 
3 , } j : 1 } 
. ’ 7 oe ‘ ‘ re ’ sical ° yeti ‘ . ‘’ 1} . 
Seven \ -H1\ & { Clits i j i Pli«ii Wo] * ehhvimMal Lyon “14 1} 
‘ ‘ 
. . ] —- fo we . ’ ] ~~ bey . 5, ¢ ° ; ' 
Venicie or wavon, ¥©¢ Cell jOOSC TUrst,. UVC Ces , sri 
] ] j P } a ioe { ae ] 
loose sheep, bh eattle, or other stock, three cents per head 
. : i 4 | > | " se . ‘ .* les 
section eI i | | rt Loli-t)] aS? } LOLi-Terry OF any kind 
1] rote ) e yer 
shall be con- Pluicie ~OF CStanviishiicd Upolh ol OVCT sala streann 


° "> ] i j 
within the distan: hi miles next above or up said stream 


, , ; : , : ~~" a. : 

rom thr polit Where > ruigve ot thls COPPOPracror to) tye CON- 
s 

st , | | } } ‘ ’ 7? +], ‘ ' ry ; | ‘)? a7. F licbyras] vy) ’ 

; Puce i. = "; 34) i ( LOU) LS cliOTresaiad, alilad il itil eo mieeee ()] 


11 7 inate cal } . , , , sae 
toll-ferrs Siti De CSLADLISICd OLFr CORSLPUCLCU OL Salad Strealil ab aby 


. e 7 -_ } ] . ‘> ; sar 
porn Within ree Mies Next bi iOW Or down sulla stream trom where 


Silicl Vl Lore QO] this corporation Is lo lL erect d As alors sid. 
62? without the consent of this corporation, 

Section 10th. All of said eanital stoek has been subscribed, 
and this corporation 1S ereated ne “ood faith ana with tha hona-fide 
Intention of constructing said bridge over said stream in the man- 
ner and for the purposes above set forth. 

Section Lith. ‘itness the hands ana sents respectively (US lINe 
scrolls for seals) of said incorporators first above named this 7th day 


of June, A. D. 1875. 
(Signed) THOS. RUCKMAN.  [seat. | 
“3 T. K. BAILEY. PSEAL. | 
% ; JOHN RUCKMAN. [seat 
" L. W. BURRIS. 
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He STATE OF TEXAs, | 
Karnes County, | 


; ‘ | } } ' , 
. 4 . . ' i ' ; . i 4 ; ; ‘ ; 
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} og Se . ~~ bina 4 it, ]>, | , ri’ : 1» 7 ! ; ee } 
do Nerenv Cervullv that b1LOS., IVUCKMNANDN, . NN. DAlICYV. Jobn I? ICK- 


man, a BR \\ : iH Pris, WhO AaFe SCVCTALLY ANG Personariiv KNOWN to lr 
: i ; 
as the same persons Vhose names appear subseribed to the torego- 
LIne ils 
person 
‘ . 4 1] . o? ‘ : ] } ; ,* hh] P ’ ’ , ’ 
SCVCPaILLS appeared vCcTOre Me THIS Gav lhl person abe 
. i ’ . 
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7? ry? >»? yey yt ‘is ar "| (1); TT) Bea ) ‘) * & ; ‘ ; 
AillClit 4 Ciarvuel 1 maVINE CAXCCULEEL Lil “attiit. Wii WHO are 


‘ 
. ’ ve : ° 
V KHOWN to Me to ve resident CILIZeENS OT sale 


ur 
1] } 
Lid i 
} 4] , 4.7 ) ¢] : 
tcLieh ahd i ten 


declared and acknowledged to me that the foregoing instrument is 
the original charter [of | “The Helena Bridge Company,” and 


, . 


is: that they subscribed and exeeuted the same as incorporators 

Com 

pany. as the charter of said corporation voluntarily, for the uses 

considerations, and purposes therein set forth 

In witness whereof I have hereunto set my 

this 7th day of June, A. D. 1875. 
[L. s.] (Signed) L. G. HARMAN, 
Not Pub... Kk. Be Texas. 
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Z. KING & SON 
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ants, and scl down for hearing, it the convenience of the court, the 
demurrer of defendants to the original bill of complainants. 


7 ~ 9 . ° . ’ . ’ 
Motion la Strike Compl rails hrceptions and RR }? hications prom thre 


bili No. D C'h’y. 


7. kWanxae vs. HELENA BripdGE Co. 


The defendant moves to strike co:aplainants’ exceptions and 
7] replic: ey to McLane’s answer and cross-bill from the 
hics— 

Ist. Because Lite retell no certifieate of council or alti lavit 
of the parcyv, as requ bill No. ol of the Supre me Court of the 
Lnted Stal | eke | | 

2nd. Be © same was not filed in time or by order upon 
cause show, as } v Rule No. 6L of said rules. 

HOWARD & H. ~ wet 
hor De} iis. 
kndorsed: UL S court No. 3. In chaneery. Z. King & 
Son vs. Llelena Bridge | Motion to strike complainant’s excep- 
tions — rep ions from the file. Filed Oet. 7, ISS1. W. C. Ito- 


bards. Cle] 


7. KING & Son vs. HELENA Bripce Co. et al 


Qn thisday came apron A ve irrison, of counsel for defendants, 
& set down for hearing the motion of defendants to strike complain- 
ants’ exceptions and eailliaailiti from the file. 


Order Oct. 12. ISS] 


’, - No. 5 
HeLrena Bripce Co. & H. McLane } 


This cause coming — to be heard on the original and 
72. amended bill and answer filed and proofs, the parties waiving 


alle XC prt lOnSs a id demurrersand agreeing tosubmit thecenause on 
the me its, and the court, after due consideration of al] the evidence, 
including depositions, exhibits, and five promissory notes and deed 
of trust executed by the Helena Bridge Company to Thos. Ruckman, 
and by Thos. Ruckman, preside ‘nt, John Ruckman, treasurer, and T. 
IX, Bailey, secretary of the He] rene bridge Company, transferred 
the complainants, Z. King & James King, comprising the firm of 
Z. Wing & Son. 

There appears to be due to said complainants from the Helena 
Bridge Compayiy the sum of ten thousand nine hundred and nine- 
teen d TIE L's, 1) yin 1ppek | i!) | infer 1 is 

And it also appearing to the court that the complainants hold a 
lien on all the right, title, and interest which the said Helena Bridge 
Company has in and to the new three-span iron bridge of Z. King 


THE HELENA BRIDGE COMPANY VS. Z KING & SON. Si 


& Son-, patent constructed cLCTOSS the San Antonio river hear the 
town of Helena, Karnes county, Texas, together with all and singu- 
lar the rights, members, hereditaments, franchises, ways, and appur- 
tenances to the said bridge velonging or in) aby Wise Incident 
thereto Or Connie eted thre rewith, for the PUPPose of securing the 
payment of said sum of money so due to said complainants: 
[t is ordered, adjudged, and decreed that said mortvage lien be, 
and is hereby, foreclosed on said bridge, franchises, rights, ways, 
privileges, and appurtenances hereinbefore recited, and that the 
clerk of this court, after the adjournment, do issue an order of sale, 
it appearing to the court that the trustee refused to execute the trust 
directed to the marshal of this court directing him to proceed to 
: 


advertise said property and make sale of the same, as uncer exeeu- 


ae | 
i+? 


tion, for « “ash, to satis ay snd compl f : 
. . ‘ ’ 
lt is furt ther ordered that the ep Bridge Con many do have 
- f # ; al } = ™ 
until the first Tuesday in March, A. D. 1882, to pay and satisf 
complainants debt. oe that the marshal advertise said prope ¥rty so 
} ’ . ” : . 
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mn sald property IX SO (i. mould rfit? Procceus (i sili Ori Sn 6 
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prop rty hol i )t? “TDiile if ae Tt) a Listy {*¢) li} | ail MiTILS qi Tt. ried) ( Yo ll- 
tion may issue against said Bridge Company for anv balance. 
It is further ordered that the amount here found to be due to 
’ . ’ . : 
ComMpiaMmants vbear wterest at the rite of ten per cent. per annul 
, . } } ’ 2 > 9 } ° P } 
from this date, and should said bridges property sell tor more 
id thisan thre debt. interest and eosts. then that a LPsthall pars such 


| ’ . , “ ‘ , 
e's lettle over to thy Sid llelena Brida ( ae 


Motion a ii form Decre 
J. KING aN SON PS. TTeey ENA Bripal  <). 


And now Coiles the plaintifl ana moves the COUTL LO amend and 


reform the decree entered in this cause at a former day of this term 

, ] , ! | 1 | > . 4 7 ] ’ ] } — ‘ . 
sous to have the sate of the property, the bridge, 80 i the mar- 
| : rer . = ’ f . P , . > a 
shal Ot} the first fuesday oO} i pruary, ISS2Z. instead of thy first 


Tuesday of March, 1882, because the first Tuesday of Mareh, 1882, 


is the return-day for the order of sale issuing in this cause from this 
court, and said sale cannot legally be made under said order of sale 
on said first Tuesday in March, wherefore complainant prays that the 


’ 


? } ’ . . rc 
deeree be thus amended and for gveneral rei 4 
JOHN IRELAND, 
Atty jor Z King iV Son 


Mudorsed: No. 3.) Z Kine & Son vs. Helena Bridge Company. 
Motion to reform deeree. Treland. Filed Oet. 25, 18S]. W. 


i ) ’ 
Robards, clerk 


oe THE HELENA BRIDGE COMPANY VS. Z KING & SON. 


iv Answer to Motion to Reform Decree 

Cireuit Court of the United States for the Western District of the 
State of Texas. in session at San Antonio. October Term, 18S]. 
In Equity 


King & J. A. Kine, Plaintiffs, ] 
agaist . No. 3. 
Tue Hevexa Breirpor Co. and Others, Defendants. } 

‘Now comes the defendant, The Helena Bridge Company, one of 
the det ndants 3 thi fore Lhiar-e ntitled sult, and for answer to the 
plaintifl ~ynotion to reform the deeree in said sult. respectfully shows 
tO the court t! I's from the pleadings, testimony, ana record 
in said cause that the court has no jurisdiction of the subject-matter 
of said suit; that the decree therein is inequitable and unjust to the 
defendant, The Tlelena Bridge Company ; that the plaintiffs’ bill of 
complaint is not sufficient In substance to authorize the deeree or 


the modification thereof, as prayed for in said motion, and that such 
modification would work an unnecessary hardship upon the defend- 
ant, The Helena Bridge Company, and that since the rendition of 
suid decree no circumstances have oecurred to require or 
76 justi ly the reformation thereof as prayed for in said motion. 
Wherefore the defendant, The Helena Bridge Company, 
prays that said motion be denied with costs, and that the defendant, 
The Helena Bridge Company, have such other and further relief, o 
both, as shall be just and equitable in the premises. 
HOWARD & HARRISON anp 
CARR & TEEL, 
Solicitors for Defendant, The Helena Bridge Company. 


Endorsed: No. 3. In equity. Cireuit court of the United States 
for western district for State of Texas.  Z. ae et al. vs. elena 
Bridge Company et a/. Tloward & Harrison, Carr & Teel, solicitors 
for defendants, The Helena Bridge ~ sce Answer to motion to 
reform deceree—original. Filed Noy. 7, 1851.0 W.C. Robards, clerk 
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Cireuit Court of the United States for the Western District of Texas, 
in session at San Antonio. October Term, 1581. In Equity. 


Z. Wine AND J. A. Kina, Plaintiffs. 
Us, No. >. 
Tue Herena BripGe Co. e al. 4 


To the circuit court of the United States for the western dis- 

trict of the State of Texas: 
Your petitioner, the Helena Bridge Company, one of the defend- 
ants in the foregoing entitled suit, humbly petitioning and praying 
for a rehearing in said suit upon the special matter and for the 
cause hereinafter stated, respectfully shows to this court that the 
decree in said suit is based upon the notes and trust-deed therein 
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- } } : 5 : } ] sf . ’ ] 
Oliver, presented to sala directors a printed charte Oo by adopted, 
‘ : i 
} , ’ , } ° , ’ , . 
and proposed a contract to bulld a bridge, and through lis 


SO influence aforesaid procured a contract with said pretended 
pr 


directors to build said bridge against the protest of sald 
: r |. — act 
directors and the subscribers of stock as aforesaid 


6th. That on the 3th day of September, 1875, the plaintiffs, by 
said ( livel , '*, procure d the contract of . | , 
and then ie there made a contraet with the defendant, The Helena 
Bri loe Cy bh prada § y, by this lerms ol which the plain tifIs agreed LO 
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; , ’ 4] 7 . , ‘ . 4 | . + 
4) } ‘)y , r " ? yy .% 77 ’ ' 
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meeting at vVoleh said contra OF tne loth of msenpirenmpber, IS7e). Wiis 
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made said pPiaitlils, DV Sald Vilver, and obvner StocK holders particl- 
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paved therein, and Lilelt LHC PLACe OFT Salad Oriage Wiis ehnanved POU), 


a LWO-SP wan toa Lhree-span bridge, Which change Was attected through 
the solicitations of said Oliver. 

, . 41 } : . : a am 1 : ; ah ’ - 7 } 

7th. That the paints or said Oliver held the said sub- 

— ; n ‘ ; in . } 1] F } + | . } { 7. P 

S| SCTIpPtLIONS to stock, and collected thereon betore the 6th day 

— } 4] i . , , 2 4 »™ 

QO} Mareh., IS76. to cpp Ol, LUC PrerVirde nt to] thas bridve 


question under the contract. the sum of 84.650. of which S2.000 was 
paid by I. iI. Mel Lane, one of the def ndants hie I mm. SL0O00 in cash 
and S]. UOU in thi right oft Way which thi }) aintitts purchased lor 
the Ile lena Bridge Company in order to enable them to complete 
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Ist dav of January, 1876, as agreed. nor was the same completed o1 
’ , 4} , : ( 
all the iron delivered on the 6th dav of March. 1876. but the plain- 
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ber used in and all the expenses of erecting said bridge, said ex- 
penses being principally for labor and beard of men, and to 
$2 have issued to Hiram H. MeLane, one of said defendants 
herein, 51,000 in paid-up stock for the right of way pre- 
viously purchased by said plaintiffs, and to pay to L S. Lawton 
$100.00 and John Yeary $100.00 in paid-1 | 
and in consideration thereof the plainti! 
transferred to said Ruckman the ten 1 
in said company, which would be due therefrom to said plaintiffs 
when said bridge should be completed. 
9th. That by the terms of said contract between said plaintiffs 
and sald Ruckman he became a sub-contractor to and an agent of 
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suid byrtelore received and collected by them in the sum of S2.491.09, 
and that the said defendant, the Helena Bridge Company, is en- 
titled to the judgment of this court therefor 
And thre 7 t hadant, the Llel Phil bridge Comp inv, further shows 
LO this eourt nD this behalt thasat the justice ana equity ot the Cisse 
has not been reached by the decree in this suit because— 
SS Ist. It appears from the testimony that the contract result- 


} 
} P i | 


ing In the notes and trust deed was not a valid fand| legal 


‘ <i i 
; - ; , “ae “ee 
sUlbsisting contract binding Ol. the af renin, thie Llelena Dridee 


’ 


Company. 


| revi ; . e* + | ; ] " 5 
Pn. That it appears from the testimony th ‘| reer amount ol 
le 1 = +] Bad . we 
monev has been paid to the plamtills by the detendant, the Helena 
» “he , ve oS . 
rick (olmpany, than leas bech credited to it In salad decree, 

; ' ’ } we. , , : } : 
Wherefore the defendant, the Helena Bridge Company, prays for 
ly ' 7. . ae — “yPri } ial i | ) thi; t | | 

rellel Trom salad deeree DY a rehcurlhye ih sala sult, ana that the de- 
lchdanht, the erena rhivge Company, nave an ¢ ier Trot this court 
. 
= - , +] — } , , 
pot the platititls to show cause on the next ru day tereaiter, of 
. ; ' 77 } eliw 
iF SOME Offer anv to be specified by thi COLT ti) Salitl order, Wily 
. ’ 9 . 2 | . ’ we j | . . ‘ ] ’ ] ; ‘% | 
Lilie Geienaants pravel ICTECTIL STIOTTIC’N TO eo) a Ctl, Gila IOP SUC 
7 wolief I} | raf rel : 7 
Over oraer or relied cts shiidl iM Huis! cttitad ' thie ala Propel i} 
‘ i ‘ 


} 


the De mises; and your petitions r will ever pray. 
HOWARD & HARRISON, 
CARR ano TEEL. 
Nolicitors fo" thie Li fendant. this ae ere iB 7 Company 
UNITED STATES OF AMERICA: 
STATE OF TENAS, 
(County ot Berar, | 


uUiV SWorh., on onth “avs that heis 
| 


al staph en °4 
one of the parties sul oanswer forthe Helena Bridge 

“ee : : ne 
(Company, one ol the defendants in the forewoing-entitled suit, and 
’ e 2 — s . ; ‘ P 4 :' } - Le. 
thrat i makes this athaavit of verification for and on its behalf: 


, af aes 
that he has read the for Pole pM tition and knows the contents 
thie reot, and thiat this sate istrue of bis owh | nowledgve: that he 
? . : . ] " , j . . aft ’ ’ | , } , 

derives lis knowledge from the examination of the testimony, ex- 


hibits, pleading, and records in said sult 


HIRAM H. McLANE 


Subseribed and sworn to before me the 3lst dav of Gctober, A. D. 
ce ISSI. 


endorsed : No. od. in Cully. L nite States elreult court of 
western district of Texas. Z. King & Son vs. The [lelena bridge 
Company etal. Petition for rehearing. Or il. Howard & Hlar- 
rison, Carr & Teel, solicitors for the Helena Bridge Company. Filed 
Oct. 31, 1881. W.C. Robards, clerk. No. o i chancery. Novy. 
Pind, LSSI. llaving examined the within supple ition for a rehear- 
Ing in this cause, upon due consideration thereof the rehearing 


| 


prayed lor Is re fused. Costs of application ebiel this order eli d te iL} 


OS THE HELENA BRIDGE COMPANY VS. Z KING & SON, 
= 
plicant. Having refused the rehearing, I decline to issue or grant 
anv ruie Ubon the complainants’ solicitor LO show CHUSE, WNC. 
HO) KY. B. Turner, judge Solicitor for H. ll. McLane excepts LO 
this order. Turner, jude 
(pride) Nov. 10. ISS]. 
/, KING W SON 
x No. 3 
Poe Hens Bripce Co. et al. | aes oat 
This cnuse coming on again to be heard upon a motion to reform 
the deeree heretofore 3 od herein in so faras the same relates to 
fixing thas tithe tor tli Ss ~— pare nia tha “iLhhie having bya 1) 
considered, adhd the Cal mMLbis a “vised in the premise =, it Is 
orc red thats: feces « reformed to the ext hit that the L] I bel 
Bridge Compan ave only until the first Tuesday in February, 
A. D. 1882, to } iv’ ee mn plaimants’ cle bt, and that the mar- 
shal lye tls Said POTOp riv so that the sule shill hot tuke place 
Ly fore seta C(iate 
Bill Ol re ptions. 
Circuit Court the United States for the Western District of thi 
State of Texas. October Term. 1SS1. In lquity. 
~ = 


_ A. KING 


(f¢jt rip xt 


7. WAinG and J Plaintiffs, 


\ » 
ANO. oD. 


Tue Herexna Bripcge Company and Others, Defendants. } 


)] 


aha o 


The 


dock« | 


} ? 
; > 
ies LIlis 


Now comes the defendant McLane, for himself and in be- 
half of the Ilelena bridge Co., In the foregoing-entitled CuUse 
is its bill of exceptions, to wit: 
on to be heard 1) its order Ol} the equity 
at the general term of the circuit court of the United States 


Lill 
Its D1il 


said Cause COMING 


for the western district of the State of Texas, begun and held at the 


court-house 
Tuesday of (Qetobe 
r, district jus 
been agreed by counsel for the 


‘Turne 


in the city of San Antonio, in) said State. on the first 


*, IS5l—present and presiding the Hon. E. B. 
ve, presiding as circuit judge—and it 


| having 
respective parties, nn Open Court, 


s 


that all demurrers and motions then pending should be waived, 


and that the parties FO LO trial 
ants’ solicitor then proceeded to offer proofs to sustain the allegations 


j 
on the merits of the ease. complain- 


ae 


of the bill of complaint. 
Whereupon counsel for the defendants objected to the Introdue- 


Lion of any testimony on the prea of 


that it 


the plaintiffs on the ground 
appears from the pleadings and records in the cause that the 


eourt lias no Jurisdiction of the subject-matter of the suit, because it 


appears from said bill of com 


9 


such avenl on behalf of the plaintiffs for the PUPPpose of viving this 


tent and the answer of the defend- 
ant, S. A. Oliver, that he was the avent of the plaintiffs lor 
the purpose of bringing this suit, and that he refused to 


sell as trustee under the trust deed mentioned in said bill as a, 


rilk HELENA BRIDGE COMPANY Vs. Z KING & SON, ops) 


eourl 
’ . ? 
remedy under the said trust deed or at law 
The question sought to be raised by this bill is ¢ 


jurisdiction, when otherwise the plaintiffs had an adequate 


jurisdiction of 
4 a Ra } , F } - ‘ a a } P sie ave + } 
Lhe court, Which objection the Court overrutied: to wihiteh ruling the 
} J F ri 7 , ’ ‘vy? | lia] , " | | 
qerendants counsel aul y excepted, 
4) 1.4 is ; P wae Ld 7 
lo which rulings of the court the counsel for the defendant ex- 
} , ; hin ‘ rm , 
cepted, and pravs that this Seema be sIoned Behe ‘ tiled and rrysyate 
Ol rr cord It) this cause, which Is Accordingly Gone 
Noy. LOth, 1SS1. 


Endorsed: No.3. % King & Co. vs. Helena Bridge Co. Bill of 
exceptions. Filed Nov. 10, 1881. W. CG. Robards, clerk. 


Appeal. 


In the Cireuit Court of the United States for | the} Western District 
of Texas, at San Antonlo. in Co inneery 
A. KING W SON 
Us No. 3. 


Toe Hecexa Bripae Co. and Samuen A. Otrven. } 
M) ‘To the judges of the Supreme Court: 


The above-named defendant, The Helena Bridge Company, con- 
celving its lf agerived by the final decree entered on the 12th day 
of Octobre ys 1). ISS]. in the above-entith | Catlise, loth hereby appeal 
therefrom to the Supreme Court of the United States, and prays that 


~ — 2 ] . — oe j i ii : . 
Lbs Its appeal be allowed, and that Ai transcript of} the record, pro- 


ceedings, Xe., in the cause duly authenticated may be sent to the 
Supreme Court. 
RUSSELL HOWARD, 
DIGGES & AUBREY, 
Nolicitors for ia} fendant. 


? 


indred dollars this 


Lpperl allowed and security fixed At i 
Lith day of Au st, A. D. 1885. 
bk. B. TURNER, 
District Judie Western District of Texas. 


Endorsed: No. 3. Z. King & Son vs. The Helena Bridge C. and 

Samuel A. Oliver. Appeal. Filed Aug. 15, ‘85. 
| W.C. ROBARDS, Clerk, 

By N. TE. KIRKLAND, Dep’y. 


(Cv tution. 

Dy the llonorable I. I}. ‘Turner, one ot the — Creult court oft the 
l'nited States for the western district of Texas, at San Antonio. 
M4 To Z. King & Son, or Messrs. John [reland and William FE. 

burges, their solicitors ot record, Car eting ' 


Whereas the Helena Bridge Company has lately appealed to the 
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Supreme Court of the United States from a deeree lately rendered in 
the cireuit court of the United States for the western district of 
Texas, at San Antonio, made in favor of you, the said Z. King & Son, 
ana has filed the security required by law: 

You are therefore hereby cited to appear before the said Supreme 
Court, at the city of Washington, on the Sth day of October next, to do 
and receive what may appertain to justice to be done in the premises. 

Given under my hand, at the city of Austin, in the western dis- 
trict of Texas, in the fifth cireuit, the 17th day of August, in the year 
of our Lord one thousand eight hundred and eighty-three. 

Kb. B. TURNER, 
District Judy iT and for thie Weste ri District of Texas. 


Western District of Texas, at San Antonio. 


7. KING & SON 
US. - No. 3. 
Tue ITIetexa Bripce Co. & Sauuer A. OLIVER. 


Hal. lL. Gosling, U.S. marshal W. D. Texas, being duly 

9) sworn, saith that on the 20th day of August, A. DD. 1SS5, at 

Austin, Texas, he served on the above-named John Ireland, 

solicitor of record of said appellee, Z. King & Son, a copy of the ap- 

peal and a copy of the citation filed in this cause with the clerk of 

the circuit court in and for the western district of Texas, at San An- 

tonio, by delivering said copy of the citation to the said John = Ire- 

land personally, and by leaving sili COpy of the appeal for the said 

appellee and lis said counsel in the clerk’s office of the circuit court 
aforesaid, 

HAL. L. GOSLING, 
U.S. Marshal. 


Sworn to this 21st day of August, A. D. 1883, before me. 
W. C. ROBARDS, Clerk, 
By N. H. KIRKLAND, Dep’y. 
Endorsed: No. 5.) Z. King & Son vs. The Helena Bridge Co. and 
Samuel A. Oliver. Citation. Filed Aug. 18, 85. W. C. Robards, 
clerk, by N. TH. Kirkland, dep’y. 


Bond for’ (til Appeal in Case No. », in Chance rif, in the — Court of the 


United States for the Western District of Texas, at San Antonio. 
In the Supreme Court of the United States. 


L. KING & SON 
Us. 


Tue Hevena BripGe Company & Samuen A. OLIVER. 


OG Know all men by these presents that we, The Helena 

Bridge Company, H. H. McLane, and Geo. Dulling, the last 
named of whom are citizens and residents of the county of Bexar, 
State of Texas, are held and firmly bound to Z. King and James 


THE 


; who COM pose 


HELENA 


BRIDGE 


the 


COMPANY VY 


firm known as Z. 


~ 


Z. 


L1On shall 


KING & SON. 


i] 


| 
De 


King & Son, the plaintiffs 
In the above-entitl (dl cause, In the full and just.sum of five hundred 
dollars, to be patd te them, their executor dechaiehenmian to 
which payment, well and truly to be made, we bind ourselves and 
each of us, jointly and SeCV' rally, and Oul d eacl of our heirs. cCX- 
ecutors,and administrators, firmly by these presents. Sealed with our 
cul and dated this 16th dav of Aueus A. D. LSSo. 

‘liane the above-nan ed defen: an he Helena bridge ('om- 
pany, by Hin H. MeLane, has en at peal to one Supreme 
Court of the U1 ‘ited States to revel thi rendered tn the 
ibove-entitled cause by the eireuit court of | lL nited States for the 
western district of Texas, at San tonlo therefe the con- 
dition Ol this obligation 3 s ich) AL 2 C-LaTl¢ | He lena 

Bridge Company. by him, theaboy med Hiram H. MeLane 
U7 shall prosecute th L appeal to ¢ i answer all costs 
if th V shall fail therein, then this « ‘y I 
ana O1rno ¢ t] ect Oo} the rwise 


Signed, sealed, 
oe 
Li we 


RLORIA 
RICHAR 


LINITED STATES O!} 
Western District 
Hliram HH. 

and say, 

hundred 


AM! 


MeLane « 


.\ 
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Sworn to bi 
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[ approve 
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Bond. fF) 


THE H 
Gk) DU 


N. 
DSON. 
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Above 
is 16th d: 


bond and 


rict 
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Kine W Son 
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HELENA 
MeL. 
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and delivered in presence 


hat 


or Ah, , 


. ' 
Vol 
Lh1G virtue. 

1) 


Of 
bene worl depose 
<4 is worth the sum of five 
sand liabilities. 
GEO. DULLING. 


gust, A. | 
W. C. Re 
Clerk U 


sutheieney 


m. B. 
iz 


Cilla 


| 
t). (id) 


iH. 


TURN 
Listrict of Texas. 


a. =. © 


hereby 


McLANE. 


) TSSS. 
BARDS, 


S. Cireuit C't. 
of the sureties 


VEER, 


Bridge Co. and 


Robards, 


tern District of 


1? } 
1.e°¢ 


States for 
certify 
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that the foregoing and attached ninety-seven (97) pages of manu- 
script, numbered in the margin of said pages from one (1) to ninety- 
seven (97), both inclusive, contain a full, true, and correct copy and 
transcript of the original record and of all proceedings had and de- 
termined in the case of Z. King & Son vs. The Helena rye Com- 


Po- 


pany and 8. A. Oliver, as appears from the records of said court 

how in my office, except the depositions and I hibits ae re 
ro, “Zz” “8, “4s, & i thevete, Sve promissory notes, and 

ak, of trust executed by the Helena Bridge Company to Thomas | 

Ruckman, the same being omitted at the instance of counsel for the ' 


appellant, who claims thatthe rule of the said eircuit court promul- | 
eated May ~Sth, ISSO, was not complied with in the trial of said 
cause, and henee the said depositions, exhibits, promissory 
ve notes, and deed of trust cannot be included in the transcript 
of the record in said cause 
A true copy of said rule accompanies said transcript. 
In testimony whereof I have hereunto set my hand and affixed 
the seal of the circuit court of the United States of America for the 


western district of Texas, at San Antonio, at my office, in said city 
of San Antonio, this J abridey of Septem ber, A. D. 1883. 
[Seal of the U.S. Cireuit Court, Western Dist. Texas, San Antonio. | 


W. C. ROBARDS, 
(Cl, } | of thas [] iS. Circuit Court, LV, dD. _ aa al San Antonio. 


endorsed on cover: W. Texas C. C. U.S. No. 397. The Helena 


Bridge Company, appellant, v8. Z. King & Son. Iiled 11th October, 
1SSS. 
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Supreme Court of the Anited States. 


OCTOBER TERM, 1886. 
No. 1LL0. 


THE HELENA BRIDGE COMPANY, APPELLANT, 


Z. KING AND SON a 


Appeal from the Circuit Court of the United States for the 
Western District of Texas 


BRIEF FOR APPELLANT 


M. F. Morris, 
Of Counsel for Appellant. 


Jupp & DerweiIcerR, Printers. 
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Supreme Court of the Anited States. 


OCTOBER TERM, 1886. 


No. 140. 


THE HELENA BRIDGE COMPANY, Apretvant, 


Z. KING AND SON. 


Appeal from the Circuit Court of the United States for the 
Western District of Texas. 


BRIEF FOR APPELLANT 


STATEMENT OF THE CASE, 


This is a suit in equity to foreclose the mortgage, and 
the defense is that the mortgage was given without considera- 
tion, and was an unauthorized and invalid act. 

The appellant, the defendant below and the alleged mort- 


gagor, is a body corporate, organized under a General 
: [Incorporation Act of the State of Texas, for the purpose of 
a constructing, operating, and maintaining a bridge across the 
af San Antonio river, near Helena, in the county of Karnes, in 


that State. It was organized with a board of five directors, 


)) 


Thomas Ruckman, who became president, E. Kk. Bailey, who 
became seeretary, John Ruckman, who became treasurer, 
L.. W. Burris, and H. Il. MeLane. (See Certificate of Incor- 
poration, Reeord, }). 23.) 

The company contracted with the appellees, Z. King and 
Son, who were the complainants in the court below, to con- 
struct for it the desired bridge for the sum of $21,000; of 
which sum $5,000 were to be paid in cash on the day of 
the delivery of the iron material of the bridge at Helena, 
$6,000 on the completion of the bridge, and 810,000 in paid 
up stock of the company. (Reeord, }). 20.) 

This contract was made on Septem ber Is. 18/a. 

The site of the bridge adjourned the lands belonging to 
McLane, one of the directors of the company; and the 
right of way over his lands and such portions of the land 
as were needed for the abutments of the bridge were secured 
from him in consideration of the sum of 381,000. 

When the first payment ef $5,000 on the bridge became 
due, King and Son undertook to collect the subscriptions to 
the stock of the company; and they did in fact collect them, 
or at least a large part of them, and with these collections 
paid themselves. Among others they settled with McLane, 
whose subscription was for $2,000 worth of the stock; and 
to whom, in consideration of the payment of $1,000 in cash 
and the grant of the right of way and of the land for the 
abutments, estimated to be worth $1,000, they guaranteed 
the issue of shares of stock of the company of the par value 
of $2,000. (Ree., p. 16, 21.) 

This settlement between King and Son and McLane 
occurred on March 2, 1876. Four days afterward on Mareh 
6, 1876, King and Son entered into a peculiar agreement 
with Thomas Ruckman—who, if will be remembered, was 
at the time president of the Bridge Company—by which 
Ruckman agreed to pay all the expenses of constructing the 
bridge, to have $1,000 worth of stock issued to McLane: 
and, in consideration of so doing, he was to receive the 


ee rg me oe 


- a 


$10,000 worth of stock which King and Son were to have 
as part payment for building the bridge. (Record, p. 24.) 

Simultaneously with this arrangement between King and 
Son, on the one hand, and Thomas Ruckman, on the other, 
the two Ruckmans and Bailey, in collusion with King and 
Son, but pretending to act for the Helena Bridge Company, 
executed five promissory notes, each for 81,400, payable In 
12, 15, 18, 21, and 24 months respectively, with interest at 
ten per cent. per ahha, drawn in the name of the com- 
pany to the order of Thomas Ruckman, and delivered them 
LO King and Son. And at the same time to secure the notes, 
they executed and delivered to King and Son a deed of trust, 
in the name of the company as grantor, to one Oliver the 
agent of King and Son, on the bridge and its abutments, the 
sole property of the company. (Reeord, p. 17.) 

These are the notes involved in the present suit, and the 
deed of trust which, us a mortgage, it Is sought LO foreclose, 
the jurisdiction of the court being invoked on the pretence 
that Oliver, who is made co-defendant with the Bridge Com- 
puny, las refused to execute the trust, although, as the agent 
of King and Son, he swears to their bill of complaint for fore- 
closure. (Record, p. 38.) 

The bridge was not then built. In fact, it had only just 
been commenced; and it has not been finished to this day. 
Nor has it ever been delivered to the company, OF accepted 
by it. No money was then due to King and Son under their 
contract. They had been paid the 80,000 due as the first 
instalment under the contract, and no other instalment ever 
became due. There was no legal meeting of thre hoard of direc- 
lors of thie COHLPAny Oil thre Oth day of March. LS7b. No notice 
of ani such meeting had heen given lo MeLane and Burris. two 
of the directors entitled to participate init. James A. King, 
of the firm of King and Son, and Oliver, their agent, were 
both present at the meeting; and both knew that the meet- 
ing was irregular and without authority to act for the com- 
pany, inasmuch as no notice of it had been given to the 
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two directors named. As already stated, the bridge was 
then only just begun; and what there was of it was not 
built according to the contract. All these facts appear from 
the answer of the company and the exhibits annexed to it, 
which constitute the only evidence in the Record. (Ree., p. 
15 to 27.) 

When the notes, became due they were not paid. Oliver 
refused to execute the deed of trust, as the company in its 
answer by McLane alleges, in order to give the court juris- 


‘) 


diction. ‘Record. p. od.) 


Thereupon King and Son, who remained the holders of 
the notes, brought this suit against the Bridge Company and 
Oliver to foreclose the deed of trust as a mortgage. Oliver, 
of course, answered formally, admitting the facts stated in 
the bill of complaint to be true. The company answered by 
McLane, and set forth the facts that have just been recited. 


Issue was joined, and depositions seem to have been taken 
in the ease. At least, from the decree of the court (Record, 
p. 80) and from the certificate of the clerk, transmitting the 
Record (Ree., p. 42), it would seem that depositions were 
taken. But they do not appear in this record, because they 
were not made part of the record. <A rule of the circuit 
court promulgated on May 28, 1880, provided as follows : 


“On the final hearing of a cause in equity, the counsel of 
the complainant shall offer his evidence, naming the wit- 
nesses and specifying the other evidence (of which the clerk 
of the court must niake note). Then the counsel for defend- 
ant shall offer his evidence, which also must be noted by 
the clerk, and such note of the evidence shall be entered on 
the minutes of the court. 

“Any testimony not offered and noted by the clerk shall 
not be considered as part of the record, nor considered by 
the court, and in case of appeal shall not be included in the 
transcript of the record.” 


5 

There is nothing in this record to show that any depo- 
sitions were ever offered in evidence, or that any note of them 
was entered on the minutes of the court. Certainly if they 
had been SO offered, it is presumed that there would have 
been some note of the fact in this record. 

There are, therefore, no depositions in the case; and the 
ease stands here on bill and answer. 

The court below adjudged the sum of 810,919 to be due 
to the complainants, King and Son, and rendered a decree 
for the foreclosure of the bridge property and its appurte- 
nances. It also adjudged interest on the amount found due 
at the rate of ten per centum per annum from the date of 
the decree. (Reeord, }). OL.) 

‘rom this decree the Bridge Company appeals 


ASSIGNMENT OF ERRORS, 


1. The court below erred in finding that the complainants 
were entitled to any sum whatever from the Bridge Com- 
pany. 


2. The court below erred in allowing interest on the jud 


iy 
ham) 


ment at the rate of ten per centum per annum, 


3. The cireuit court erred in not holdine that the notes 


and deed of trust in suit were executed and delivered with- 
out authority from the defendant company. 


4. The cireuit court erred in not holding that the notes 
and deed of trust.in suit were null and void. 


5. The cireuit court erred in not holding that the notes 
and deed of trust in suit were without consideration. 
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6. The circuit court erred in decreeing foreclosure of the 


_ 


alleged mortgaged property. 


7. The circuit court erred in exercising jurisdiction of the 


Case, 
DRLEF OO] VRGUMENT. 
Thre rs “ho stimony whatever in the it cord, The refer- 
CliCe 11) thie a Cree la “depositions” and * proofs” is of no con- 


sequence. Wi have nothing LO show what those * proofs | 

and “«depositions”” were, 1f they ever existed; and it is ap- 

parent, from the elerk’s certificate (Reeord, }). IY), that, if 

there were any proper “ proofs” and “depositions,” they were 

not entitled to be eonsidered in the record, because they were 

not offered in evidence according to the rule of the court. 

There has been no suggestion of a diminution of the reeord, a 
and there has been no application for any writ of certiorari 
to bring up any part of the record that might have been 
omitted. Consequently we are justified in presuming that 
the whole record is here before the court. 

Nothing is to be presumed from the recital of “ proofs ” 
and “depositions” in the decree, especially as the deeree 
does not recite the purport of such “ proofs ” and ‘* deposi- 
tions”; and it is this very decree that is In controversy in 
this Court. For this is not a collateral proceeding, in which 
the recitals of the decree could not be controverted. The 
decree here goes absolutely for nothing. It is this decree 
which is before the court for review; and it is not evidence 
In any manner whatever In support of its own conclusions, 
the case, therefore, is to be heard on bill and answer, there 
being absolutely nothing else in the record. 


Now the bil: sets forth the execution of the notes and 
mortgage; that they were given “for the purpose of secur- 


— 
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Ing the payment of the final sum agreed to be paid ior the 
brid (Record, p an that the bridge had been bullt to 
the entire satisfaction of the Company, and had been re- 
ceived by it; and that the notes and mortgage had become 
due and remained unpaid. The answer denied specifically 
each and every allegation of the bill. It shows that the 
bridge was not completed at the time of the execution of the 
notes and mortgage, and that it has never been completed 
to this day ; that it has never been accepted by the Company ; 
that the part which has been built was not built according 
to the contract; that no meney whatever was due from the 
company to King and Son at the time of the execution of 
the notes and mortgage, or has ever since become due to 
them under their contract; that the notes and mortgage 
were executed by Ruckman, in pursuance of a fraudulent 
combination with King and Son, witaout authority from the 
company, and without consideration for them moving to 
the company ; that the pretended meeting of directors of the 
company, at which it is claimed they were executed or au- 
thorized, was an illegal meeting, inasmuch as no notice of it 
had been given to the two directors, Burris and MeLane; that 
King and Son were present at that meeting and were fully 
cognizant of such illegality; and that, therefore, the whole 
proceedings were null and void, and a fraud on the rights 
of the company, and on the rights of its stockholders prin- 
cipally affected. These are the sworn statements of the an- 
swer, unassailed and uncontradicted by anything that ap- 
pears im the record. The complainants, therefore, have 
absolutely no equity to sustain their bill. 

The bill states that the notes and mortgage we re executed 


_ 


and delivered to King and Son “after the completion of said 
bridge and its reception by «aid Helena Bridge Company, 
(Record }). 6.) The notes mortgage were ¢ xecuted and 
delivered on Mareh 6, 1876, (Reeord )). 17.) On that very 
same day, King and Son entered into the fraudulent con- 


tract with Ruckman,. of which mention has been made 
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from which it conclusively appears that the bridge was not 
then completed, but as claimed only “ nearly completed,” 
and in pursuance of whieh Ruckman himself was to finish 
the bridge. This contract furnishes conclusive proof of the 
fraud involved in the transaction. (Record p. 24.) 


’ 


The jugglery by which the contract price of 86,000 (Record 
p. 20.) is finally raised, through various gradations, to the 
sum of 310,919 in the decree, with interest upon that sum- 
from the date of the decree (October 12, LSS1,) at the rate of 
ten per centuim per annum, deserves at least a passing COll- 
sideration. 

The contract for building the bridge bears date on Sept. 
13, S75. The contract price of SGO00 was to be paid on the 
completion of the bridge, which was agreed to be on Jan- 
uary 1, 1876, (Record p. 20.) The bridge was not completed 
as we have seen, even on March 6, 1876, the date of the ex- 
ecution and delivery of the notes and mortgage. But, 
supposing it to have been completed on that day, there was 
the sum of 86,000 then due, and not the sum of 87,000, the 
amount of the notes. ‘These notes for $7,000, with interest 
et 10 per centum, were given March 6, 1876. Three years 
afterwards (Mareh 3, 1879.) when this suit was brought 
(tee. p. 3,) the principal ($7,000) and interest at ten per 
cent. had amounted to 89,041, as claimed in the bill. Then 
at the date of the deeree (Oct. 12, 1881), the principal and 
Interest at ten per cent. having swelled in the mean time 
to SIODL9 interest, is directed to be compounded on this 
sum at the rate of 10 per centum per annum. 


It is evident that there was no money due from the 
Bridge Company to King and Son at the time of the exe- 
cution of the notes and mortgage in suit; that at the utmost 


q 


only $6,000, and not $7,000, could have been due; that the 
notes and mortgages were without consideration; that they 
were not the act of the Bridge Company, no legal meeting 
having ever been called to execute them, and that all the 


equity of the bill of complaint is overcome by the answer. 


It is respectfully submitted, therefore, that the bill of eom- 
plaint should have been dismissed, and that the decree of 
the circuit court ordering a foreclosure is erroneous, and 
should be reversed. 

M. FF. Morris, 
Of Counsel for Appellant. 
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Supreme Court of the alnited States. 
OCTOBER TERM, 1886. 


No. 140. In Equity. 
HELENA BRIDGE CO., APPELLANT, 


Z. KING & SON. 
Appeal from the Cirewit Court of the United States for the 
Western District of Texas. 


BRLEF OF APPELLEE 


THE CASE AND RECORD. 


In the court below, by their bill, King and Son made it 
to appear that the Bridge Co., a body corporate, was indebted 
to them in the sum of near $10,000, by five several promis- 
sory notes, duly executed, in payment for its bridge, which 
said notes were secured by a deed of trust on said structure, 
franchises, &c.; the notes over due and remaining unpaid 
they prayed for asale and application of proceeds. Exhibits 
were filed with said bill. 

The bridge Co., by answer, set up various defenses. De- 


nied that it remained a corporation; that its bridge was 
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ever completed ; that it was indebted. Alleged that said 
notes and deed of trust were fraudulently executed. 

There were various demurrers, motions, and counter-mo- 
tions also. 

Depositions were taken by the appellees; and the case 
finally was heard on its merits October 12, 1881. (See Rec- 
ord, p. 30.) 

On hearing, the court found there was then due King and 
Son from the Bridge Co. the sum of $10,919, principal and 
interest, and decreed a sale of the bridge, and payment. 

rom this decree the Bridge Company, at the last moment, 
appealed, executed its bond, and what purports to be a 
transcript of the record was filed in this court October 1], 


1883. ‘The full two years had elapsed. 


POINTS MADE, 


On inspection, the record does not contain the appellees 
exhibits, the notes and deed of trust, nor his depositions 
used in the hearing and upon which the finding and decree 
of the court were based. See Record, and especially pp. 30 
and 41, for recitals and clerk’s certificate. 

On reference to clerk’s certificate it appears that the ex- 
hibits, notes, deed of trust, and depositions of the appellees, 
were withheld from the transcript by the direction of the 
appellant’s counsel, in violation of sec. 698, Rev. Stats. U.S., 
and Rule 8th of this Court. Nor has the deficiency been 
supplied in this court. 

Error must be shown; will not be presumed. 

Russell vs. Ely, 2 Black, 575. 
Ship Potomac, Jd., 58. 
Kearney vs. Denn, 15 Wall., &1. 
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As shown, the court below sets forth its finding of fact and 
the sources of proof, the exhibits and depositions. This, 
in the condition of the record, must be conclusive here. 

By its own action the appellant has deprived itself of the 
power to attempt an impeachment of this finding and decree. 

Under its rules this Court cannot hear, will not pass upon, 
this half record as a complete transcript. 

Under its decisions it will not presume error in the court 
below. 
It is submitted that the decree must be affirmed. 


Respectfully, 
A. G. RIDDLE. 


H. KE. Davis, 
J. KE. PADGETT, 


For King & Son. 
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Supreme Court of the Wnited States. 
OCTOBER TERM, 1886. 


No. 140. 


Tilk HELENA BRIDGE COMPANY, Aprretvant, 
US. 


Z. KING & SON. 


Appeal from the Circuit Court of the United States for the 
Western District of Texas. 


MOTION OF APPELLANT TO RECALL MANDATE, REILNSTATE 
CAUSE, AND FOR LEAVE TO SUPPLY FULL RECORD. 


The Helena Bridge Company, the appellant, by its at- 
torney, M. I’. Morris, comes and moves the Court to recall 
the mandate issued in this cause, to reinstate the cause on 
the docket of the Court, and for leave to supply such part 
of the record as was not sent up with the appeal. 


For grounds of this motion the said appellant respect- 
fully shows as follows: 


This cause was not heard by the Court upon its merits. 
When it was called for argument last January it was made 
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apparent that the depositions which had been taken in the 
cause had not been included in the transcript of record ; 
and thereupon, by reason of the imperfection of the record 
and without argument on the merits, the Court affirmed 
the decree of the circuit court. 

Subsequently, upon motion of one of the attorneys for the 
appellees, who acted in ignorance of an agreement on the 
subject between the attorney of the appellant and the attor- 
ney of the appellees, who had appeared for the argument 
of the cause, the mandate of this Court was improvidently 
issued without notice to the appellant or its attorney that it 
would be applied for; nor was it a cause where the mandate 
could have issued under the general order of the Court pro- 
mulgated before the february recess; and the circumstances 
being made known to the attorneys for the appellees, they 
have directed that the mandate should not be used, and the 
appellant understands that it is yet held subject to the result 
of this present motion. 

The clerk of the circuit court failed to send up the depo- 
sitions taken in the cause in consequence of a rule estab- 
lished for said cireuit court by his honor Mr. Justice Brad- 
ley, while holding that circuit in the year 1880, and which 
rule was printed in full in the brief filed for the appellant in 
this Court. Said rule provided as follows: 

“On the final hearing of a cause in equity the counsel of 
the complainant shall offer his evidence, naming the wit- 
nesses and specifying the other evidence (of which the clerk 
of the court must make note). Then the counsel for defend- 
ant shall offer his evidence, which also must be noted by the 
clerk, and such note of the evidence shall be entered on the 
minutes of the court. Any testimony not offered and noted 
by the clerk shail not be considered as part of the record, 
nor considered by the court, and in case-of appeal shall not be 
included in the transcript of the record.” 


The attorney for the appellant in the court below, when 
the clerk was making up the transcript of record in this 


» 
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‘ause, called his attention to this rule and suggested that 
the depositions taken in the cause had never been offered 
in evidence and noted by the clerk, as required by said 
rule, and that, therefore, they should not be included in the 
transcript. The clerk agreed with said attorney, and there- 
fore omitted said depositions from the transcript. And said 
rule has always, and in many other cases, been similarly 
applied by said clerk and has been regarded and acted upon 
by said circuit court as a valid and proper rule. 

The said attorney for the appellant in the court below 
acted in good faith in the premises and sought merely to 
comply with what he understood to be the order of said cir- 
cuit court and of this Court in the premises, and he and the 
agents and officers of the appellant were greatly surprised 
to learn that said rule was repudiated by this Court and 
that they were in fault in seeking to comply with its pro- 
visions. 

The officers and agents of the appellant believe that the 
appellant has a good and valid defense in the premises 
against the claim of the appellee, and that, upon a consid- 
eration of the cause upon its merits,and upon the answer of 
the appellant and the aforesaid depositions, it will be made 
to appear that the appellee has no just and valid claim and 
that the decree of the circuit court was erroneous and ought 
to be reversed. 

Through a series of misfortunes and illness of some of the 
persons interested, the appellant has been unable to procure 
the filing of this motion before the present time. 

The appellant, therefore, prays that it be allowed to supply 
and send up a full transeript of the record in this cause; 
that the mandate be recalled, and that the cause be reheard 
on its merits. And the appellant is willing to submit to 
any terms that the Court may think proper in the premises 
to expedite the cause. 

M. IF. Morris, 
Of Counsel for Appellant. 
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M. I. Morris, being duly sworn, deposes and says that, to 
the best of his knowledge, information, and belief, the facts 
set forth in the foregoing statement as true. 
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Subseribed and sworn to before me this 71°+}h day 
of April, A. D. 1557 
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THE PARISH OF MADISON. 
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legally and Justly and equitab ly due to complainant for his said 
services tl im of $39,788.00, with legal interest, of which only the 
sum of $5,400.00 is paid: that having made amicable demand on 
the police jury of said parish of Madison, and having waited pa- 
tiently for compensation for his said services, in vain, complainant 
brought suitin vour said court and obtained judgment for only 
$3,214.52 and interest; that from said judgement he prosecuted an 
sepen! to the hon'l- the supreme court of Louisiana, and there ob- 
tained judgment for only $7,557.40 and interest, and that said sn- 

preme court of Louisiana refused to include in said judgment 
oO a provision for the levee of a tax to pay the same, on the 

ground that the law requiring that whenever a judgement 
Was rendered against a municipal corporation the judgement at the 
same time should provid Or Us payinent by ordering the assess- 


t 


ment and collection of a special tux to satistv the same had been 


repealed by the act of 1377, and thatalthough the services were ren- 
’ "= 

dered by complait and the compensation therefor beerame due 

before the enactment of the repealing law, complainant had no con- 


tract, within the intendment of the provision of the “ederal Consti- 


tution, which could be Impatred by the repeal of the law in exist- 
ence at the time of the rendition of his services: that said mandate 
and decree of thy supreme court of Loulsiana was rendered in March, 
ISS2, and that thi police jury of said parish of Madison, notwith- 
sanding said mandate and decree, has prevented complainant from 
prosecuting a writ of error by promising to pay the amount deter- 
mined by said judgment and decree, and has, in fet. pald the sum 
of $1,000.00 on April 28th, 1885, and the further sum of $5,000.00 
on July loth, 1885, leaving to complainant of the amount so deter- 
mined to be due the sum of 84,841.67, with legal interest from Feb- 
ruary Sth, 1856; that complainant, in a spirit of compromise, was 
disposed to aequiesce in said Judgment and decree of the supreme 
eco irt of the State of Loutsiana,. and to accept In satisfaction such 
sum, but that said police jury of said parish now refuses to pay the 
balance of such sum to complainant, and although there is now in 
the parish treasury a sum to the eredit of the general fund more 
than sutlicient to pay such balances and not needed for general par- 
ish CX pPchses, the said police jury refuses LO pay such —" 
to pe capeinn. but proposes without warrant or authority 4 law 
to appropriate such surplus of the general fund to the build- 
4 seth a court-houst and jail ,and to leave complainant without 
any adequat redress or remedy inthe State court. For which 
said reasons this complainant considers himself released from any 
and all obligations to the said parish of Madison and to the police 
jury of said parish by reason of their bad faith in the premises, and 
claims to Invoke the protection of the constitution and laws of the 
lL nited States, and the remedies of which he has been ilegally 
sought to be deprived by the said mandate and decree of the said 
supreme court of Louisiana. This complainant shows that there is 
legally and equitably and justly due to him for his said services so 
rendered to the said parish of Madison the said sum of S54. 558.00. 
less the sum of $1,000.00, paid April 28th, 1885, and of $5,000 paid 
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July 16th, 1885, with legal interest from May 14th, 1877; that the 
contraet, or implied contract, of complainant with said parish of 
Madison docs come within the intendment | section LQ, art. l, of 
the Constitution of the United States, and that the act of IS77 and the 
Interpretation put upon said aet by the said supreme court of Lou- 
islina, depriving complainant of the remedy given by sec. 2628 of 
the Revised Statutes, are repugnant to and in conflict with the afore- 
sald provision of the Constitution of the United States, and are an 
Impairment of the contract, and as such null and void; that the 
aforesaid judaenmn bit. mandate, and decree of the sUpPretie Court of 
Loulsiana rejecting the demand of complainant for the compensa- 
tion fixed by law for his services, and reducing said compensation 

to sul sum of 87,957.40, and denying to him the remedy 
oe provided by the aforesaid section 2628 of the Revised Stat- 

utes, is null and void and of no effect as re pugnahnt to and 
in conflict with section 1 of the Lith Amendment to the Constitu- 
tion of the United States. 

Vhiat the snforesatd section provides that no State shall deprive any 
person of life, liberty, or ‘property without due compensation and 
process of law, nor deny to any person within its jurisdiction the 
equal protection of the laws: that art. 11 of the constitution of the 
State of Loutsiana provide s that all courts shall be Opel ne every 
person, for injury done him in his rights, lands, goods, person, or 
r DU tatlon, shall have adequate remedy by que process of law and 
justice administered Without denial or unreasonable detay : that 

Pidihant Was legally entitied, by the aforesaid section 1168 of 
i@ Revised Statutes and by his contract, or implied contract, with 
the said parish of Madison, to the sum of S39.758.00, be Ing a fee of 
five per cent. on the amount for defending the suits in which said 
marist Was defi natant, tis compensation for his Sery ICES, and that the 
decision of the supreme court of Loulsiana, that he rendered no 
services in the other suits, because said suits were taken,in conformity 
to the practice of the court, as test causes, where it was admitted that 
rCTUCIIT 11) sald two suits so tried were decisive of the issues 


i 
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the Jud 

| sid suits, was both a denial of justice within the intend- 
ment of art. ll of the State constitution and a «di privation of the 
righis and property of complainant within the intendment of the 
United States Constitution. 

That complainant was entitled, bv the aforesaid provision of sec. 
26258 of the Revisea Statutes, to a judg ment ordering the board of 
ussessors, or parish officers whose duty it was to assess taxes, forth- 

With to assess a parish tax at a sufficient rate per cent. upon 
() the asse ssment-roll ol the current year LO pay and satisfy said 
judgement, and that the decision of the said supreme court 
of Loutsiana, that complainant had no contract with the said parish 
of Madison within the intendment of section 10, art. 1, of the Con- 
stitution of the United States, was a virtual denial of justice, pro- 
hibited by the aforesaid art. ll of the State constitution, and il 
deprivation of property without due process of law, prohibited by 
sec. 1 of the 14th Amendment to the Federal Constitution. This 
complainant further shows that if the aforesaid judgement, mandate, 
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and decree of the supreme court of Louisiana fixing the compensa- 
tion due to him by the said parish of Madison at the said sum of 
$7,537.40 and interest is not null and void, as charged, but is res 
adjudicata, or, if it be held that he is estopped by acqulescence or 
other cause from claiming the sum equitably and justly due lim 
for his said services, he is entitled, by the aforesaid provision of see. 
2628 of the Revised Statutes, to a decree ordering the board of as- 
seCssOrs, OF parish officers whose duty it Is to assess taxes, forthwith 
to assess a parish tax ata suflicient rate per cent. upon the assess- 
ment-roll of the current year to pay and satisfy said judgement. 
This complainant further shows that, if he is not entitled to such 


decree, he, as a creditor of said parish, has an equitable lien on the 
proceeds of the gel ral fund in the lands of the parish treasurer, 
or so much thereot as mav not be heeded Tol ecneral parish CXr- 
penses; that said parish has no property, rights, or credits 
which Cal be Lake ll} CX cution: tliat au return nulla hona 
has been made on a writ of ff. fa, and that if said police 


jury is allowed to appropriate) said surplus now. in 
fi the Treasury to thie building of a court-house and jail, or 

to Othi ro thacuay tha vyehne!s | CX PChses of the parish, orto waste 
or dissipate Or Inisappropriate suld fund to the predjudiee and detri- 
ment of complainant as a creditor, this complainant will be left en- 
tirely without a remedy; that the police jury of said parish is now 
secking to confiscate the judgement rendered in complainant's favor 
by the supreme court of Louisiana by imposing taxes thereon, 
against which illegal and unwarranted proceeding he is now seek- 
lig relief, and that the laws of the State of Louisiana and the courts 
of the State of Louisiana have not only impaired but destroved the 
obligation of his contract, and have deprived him of his property 
Without due process of law. To the end, theretore, that complain- 
ate may have that relief which he can Only obtain im a court of 
equity, and that the said defendants may answer the premises, but 
hot upon oath or affirmation, the benefit whereof Isexpressly wa-ved 
by complainant, and that the said defendant- may be perpetually 
enjoined from appropriating the surplus of the eeneral fund now in 
the parish treasury to other than veneral parish purposes, and Cs- 
pecially from appropriating said surplus to the construction of a 
court-house and jail, and from wasting or dissipating or in any 
manner misappropriating said surplus now in the said treasury, or 
hereafter to accrue from the general parish tax, until the claim of 
complainant 1s fuily paid and satistied, May it please your honor 
to grant a writ of injunction directed to the said Ehas 8. Dennis, 
president, and to the said Garthan A. Richardson, Mike P. Erwin, 
John , Cochran, George MM. Lone, ancl Aaron Armstrong and 
George W. Sevier, members of the police jury of said parish of Madi- 
son, and to the said George T. Trezevant, treasurer of said. parish, 

and to thesaid Henry Lb. Holmes, collector of State and parish 
8 taxes, specially enjoining and restraining them and each of 

them from appropriating the proceeds of the general parish 
tax to the building of a court-house and jail, or to any other than 
general parish purposes, until the further order of this court, and 


' 
i 
i] 
} 
i 


JACOB C. SEALE VS. THE PARISH OF MADISON. ») 


that a receiver be appointed to take charge of such surplus as may 
now be in the parish treasury, or may be accrued hereafter from the 
proceeds of the general parish tax In excess of the general expenses, 
to awatt the order, direction, amd decree of this court, and that the 
aforesaid judgement, mandate, and decree of the supreme court of 
Louisiana be pronounced absolutely null and void and of no effeet, 
as repugnant to and in conflict with the aforesaid provisions of the 
Constitution of the United States, and that it be decreed that com- 
plainanet have and recover from the defendant, Parish of Madison, 
the sum of 839,788.00, with legal interest from May 14th, 1S77; less 
the sum of $5,400 paid, and the further sum of 31,000 paid April 
25th, 1885, and the further sum of 85,000.00 paid July 16th, 1885. 

Or that it be decreed that complainant have and recover from the 
defendant, Parish of Madison, the sum of 87,057.40, with legal inter- 
est from Mav 14th, 1877, less the sum of $1,000.00 paid April 25th, 
ISS5S, and the further sum of 85,000.00 paid July 16th, 1885, and 
that it be decreed that the said defendants, president and members 
of the police jury and tax collector and parish treasurer, whose duty 
it is to collect and assess taxes, forthwith assess and collect a parish 
tax at a sufficient rate per cent. upon the assessment-roll of the vear 
ISS2, or of the current year, as may seem best, to pay and satisfy 
the claims of complainant, or that the equitable lien of complainant 
on the surplus of the general fund now in the parish treasury, or 
hereafter to accrue from the general parish tax, be recognized, and 

that the said detendants, or the said receiver of this court to 
‘) be appotnted, be ordered to pay to complainant all the accu- 

mulations of the surplus of the general parish tax in excess of 
the necessary expenses until his claims are paid and satistied., 

May it please your honor to grant unto complainant citations to 
be directed to the Parish of Madison, by Ks. Dennis, pres'd't police 
jury; tosaid Elias 8. Dennis, president of the police jury for the said 
parish of Madison,and to Garthan A. Richardson, Mike P. Erwin, 
Jolin T. Cochran, George M. Long, and Aaron Armstrongand George 
W. Sevier, members, and Heury Bb. Holmes, tax collector, and 
George ‘T. Trezevant, parish treasurer, thereby commanding them 
and each of them at a certain time, and under a certain penalty 
therein to be limited, personally to appear before this hon’l. court 
and then and there full, true, direct, and perfect answers make to all 
and singular the premises; and, further, to stand to, perform, and 
abide such further order, direction, and decree therein as to this 
hon]. court shall seem correct and for general equitable relief in the 
premises. 

WADE R. YOUNG, 
(I (ounsel. 
Affidavit. 


Before me, the undersigned authority, personally came and ap- 
peared Jacob C. Seale, the complainant, who, being by me duiy 
sworn, doth depose and Say that all the faets stated and ullevatious 
made in the foregoing petition are true and correct, and the district 
judge is absent from the parish. 


J. C. SEALE. 


® 
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Sworn to and subscribed before me this Ist day of March, A. D. 
1SS6. 
P. J. WATSON, 
Justice of the Peace. 
Orde 7, 


STATE OF LoutrstAna, Parish of Madison : 


Sth Judicial District Court. 


TT] » fore vomng pe titi lon ci lie d affidavit CO} Isl le red, lt 1s ordered 
that injunctions issue as praved for upon plaintills furnishing bone 
With approved sect UPrity ian amount equal to one- -lalf of thy 

1) smount claimed. Thus done and sioned at office his 2Pnd 


day of Marelh. 1SS6. 
[SEAL. | | lh. M. DAWSON, 
( lerk Sth Dist) ni (Court. 


(Iendorsed :) No. 700. Sth district court, Madison parish, La. J. 
(Seale vs. The Parish otf Madison ef als. Petition, affidavit, and 
order. Filed Mareh 22nd. 18s6. I. M. Dawson; clerk. Recorded 
11) record of suits, book * ¢ ” pruaves > & 8 l, WN oJ. 


Injunction Bound. 
Sth Distriet Court. Parish of Madison 


J. C. SEALE 
Us S.No. JOU. 
Vie Parisn oF Maprson et als. } 


Know all men by these presents that we, J.C. Seale, as principal, 
and I. L. Maxwell, as security, are held and firmly bound unto the 
Parish of Madison and Ihias S. Dennis, president, and G. A. Riche 
ardson, M. P. Erwin, J. T. Cochran, G. M. Long, Geo. W. Sevier, 
and A. B. Armstrong, members of the police jury of said parish, 
and Henry [3. Llolmes, sheriff and CL -ONLCLO tax colle ctor, and George 
T. Trezevant, treasurer of said parish, in the full sum of $3,000 
(three thousand dollars), lawful mone AY of the United States, for the 
payment of which, well and truly to be made, we bind ourselves, our 
administrators and heirs, firmly by these presents. The condition 
of the above obligation Is such that whereas the above-bound rile 
cipal, as plat in the above-entitled suit, has obtained a writ of 
injunction enjoining and restraining obligors from appropriating 
the suin of $4,841.67, four thousand eight hundred and fortv-one 
dollars and sixty-seven one-hundredths, with legal interest from 
Febrnary 8th, 1856, and costs, of the surplus of the general fund 
now inthe parish treasury to other than general parish purposes, and 

especially from appropriating said surplus to the construction 
1] of a court-house and Jail, or from wasting or dissipating or 
In any manner misappropriating such surplus, or so much 
thereof as may be nec Ssary LO satisty the demand of said plarntiff, 
for the said sum of $4,841.67, with interest and costs, now in the 


JACOB C. SEALE VS. THE PARISH OF MADISON. 


~ 


parish treasury, or hereafter to accrue from the general parish tax, 
until the demand of plaintiff is fully paid and satisfied : 

Now, therefore, if the ‘said principal shall well and truly pay, or 
cause to be paid, such damages as may have been sustained by the 
defendants in case it should be proved & decided that the imjune- 
tion was wrongfully ovtained, then and in that case this bond to be 
null and void; otherwise to remain in full force and effect. 

J. C. SEALE. 
4 r. L. MAAWELL. 

Witnesses to I. L. Maxwell's —: 

RRIENCH LONG, 
FP. MOORE. 


(endorsed :) No, 700. Sth district court, parish of Madison, La. 
J. C. Seale vs. The Parish of Madison et al. Injunction bond. Filed 
March 22d. 1SS6. FF. M. Dawson. clerk. Recorded in record of suits, 
book “C,” pages 6 & 7 

Cutation. 
Toe Strate or Lovuistana, Parish of Madison: 
Kighth District Court. 


J. C. SRALK 
af Uk. ~No. ,00 
Tue P’n or Maptson et als. } 


To llenury 1}. Ilolmes, tax collector for Madison parish, La., residing 
ra thie parish ana State aforesaid : 

You are hereby cited to either comply with demands contained 
in) the petition of Jacob U. cul , ot which cl Copy accompanies this 
citation, or to deliver your answer to the said petition, at the office 
of the clerk of the said court, held in the town of Tallulah, within 

ten days from the service thereof. 
1? Witness the IHon’l. E. J. Deloneyv, judge of said court, and 
the official seal thereof, this oth day Ol March, A. D. 1SS6. 
[SEAL] r. M. DAWSON, 
Clerk of Dist. Court. 


; > ) 
Coroners Return 


Rec'd March 26th and served the same day of the same month 
al 7 year by handing il certified COPY ol this sitation., together with 
the COPY ot petition UCCOMPAanVInS the Sathe ‘hid a certifi 7 COPY of 
the writ of injunction issued in this case, to Henry B. Holmes, 
sheriff of this parish, in person, in the town of Tallulah, Madison 
parish, La. this 26th day of March. ISS6. 

Dr. D. M. DAUCY, Coroner. 


Service elt. ; a 


Service writ Injunet. fe te 
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(Endorsed:) No. 700. N.S. Sth district court. Citation. Original. 
Filed March 20th, 1886. EF. M. Dawson, clerk, to H. B. Holmes, tax 
eollector 

IP. fition and Bond for Re moval, 


Sth District Court. Parish of Madison. 


JAcoB C. SEALE 
rs. . No. 700. 
Tne P’n or Mapison et als. J 


a , re .* : mae 
Lo Lire hon i. Lue JUaYVTe O] said COUrtL: 


Be spectfully shows that this suit is one of a civil 
nature in equity, n pending in vour honorable court, where the 


: j 7 + ; ee . = } 1] : 
Duiter In dispute eX CE & oe ump of (8500) five lLundred dollars 
] I ' ; ’ ] , . 
abd avisine ulcer tl \ Olis tution ahd iaws ol the [ hited States, 
* se sas 
and that vou | =~} to fhave Stlad SuUull rempboved into the elr- 
CUIt COUIL Ol tui te es for the westerh district of Louisinna. 
. ' } . i. } } } } . } 
W heretore Lit bhics 7. His petition ana DOhad, COWdIIONed Aec- 
, veda) cy 7 ‘ ’ } | tj yw i » #9 *g eee ’ ls 7. rt | ° 
COPOULIMNY it hcl : tbatd Pa 8 i Lie A UCCECPLes aha lo hurt ic] pro- 
' “aa 
Ceedil¢s hac ln salad su li thbis Oni. court, 


WADE R. YOUNG, 
Of Couns f 


13 Bond. 


Sth Distriet Court, Parish of Madison. 


JACOB C. SEALE 


a. No. 700. 
7 dD ‘a: Ol \I \DIs NWN €] als. } 


Know all heh by [hese presents that we, Jneob U. Seale, as prin- 
| Dundas, as security, are held and firmly bound 
adison and Ichas S. Dennis, president, and G. W. 
Orin i¥ Cochran, George M. Lone, Aaron 


eipal, hd Jean ~ ys 
| 
Q 


Armstrone. M. P. Erwin 


elias S. Dennis. members of the police 
jury OF salad parish, and 


tll i 

38 I}. Liolmes, Silt rill and ec-O8icio tax col- 
lector, and George T. Trezevant, treasurer for said parish, in the full 
sum of five hundred dollars, lawful money of the United States, for 
the payment of which, well and truly to be made to them and their 
successors, We bind ourselves, our administrators and heirs, firmly 
by these presents. ‘The condition of the above obligation is such 
that whereas the abeyve-bound principal, as plaintiff in the above- 
entitled suit now pending in the above-stvled court, has filed his 
pelitlon and bond to remove said suit into the circuit court of the 
United States for the western district of Louisiana: Now, therefore, 
if he shall enter in such cireuit court on the first day of the next 
session a copy of the record in such suit,and shall pay all costs that 
may be awarded by the said circuit court if said court shall hold 


that such suit was wrongfully or improperly removed thereto, then 


— 
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and in that ease this bond to be nulland void: otherwise to remain 
of full foree and effect. 
Parish of Madison, La., Mareh 27th, 1SS6. 
J. C. SEALE. 
JAS. J. DUNDAS. 
Witnesses: 
s. S. P. DANGERFIELD. 
S. me Ive. 


14 (Iendorsed:) No. 700. Sth distriet court. —— —— Par- 

ish of Madison efa/s. Petition and bond for removal. Filed 
March 27th, 1SS6.) F. M. Dawson, clerk. Recorded in reeord of suits, 
book og, Ma puoes 7 and 3, Ww. Fi. Mekarland, py clerk. 


oral of Injunction. 


STATE OF LouIsIANA. Purish of Madison: 
Sth District Court. 
J. C. SEALE 
is, NO 700) 
Toe Pn or Maptsown ef als. } 


The parish of Louisiana and said court to the parish of Madison, by 
, lias S. Dennis, president police jury; Elias S. Dennis, president 
of the police jury for said parish of Madison, and to G. A. Rich- 
ardson, M. P. Erwin... T. {ochran, G. M. Long, Aaron Armstrong, 
ana George W. Sevier, & tmembers of the JUTE I0OPr s 70 pur 
ish, and to Henry Bb. Tlolmes, tax collector, and George T. Treze- 
Vant, parish treesurer for said) parish, residing in the parish of 
Madison and State aforesaid : 


} ae ? 7} 


Whereas due proof has been made before the honorable the eighth 
district court in and for the parish of Madison, State of Louisiana, 
by Jacob C. Seale, a resident of this parish, that the parish of Madi- 
SO] Is now bbyede Lote | uhito vith in) th) AtbOUn determine 7 by judge- 
ment of the supreme court of Loulstana of four thousand e:eht hun- 
dred and forty-one ;°jy dollars, with legal interest from February 

Sth, SSG; that he as a creditor of said parish, has an equitable 
lie on the pore coeds of the elie ral fund in the hanes of thie parish 
treasurer, or on so much there of asm iV t be ne | (dior ve 
’ parish expenses, and that if said police jury is allowed to appropri- 
ate said surplus now in the treasury to the build fa court-lhouse 
and yal, or to other than the general eXpenses oF the parish, Or to 
Waste or (issipate or Misa] pro} risite said funds to thie detriment of 
plaintiff, he will be entirely left without remedy. 
io Now, therefore. you are bie reby spy clally f njoined, each of 
you, from appropriating the proceeds of the general parish 
taux to the building of a court-house and jail, or to any other than 
general parish purposes, until the further order of this court; and 
* Henry B. Holmes, sheriff of this parish, is hereby ordered to serve 
il COpy of this writ ol Injunction Ol} defendants, to Wl, The Parish ot 


Pee |] P37 
a ~* ‘ 
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Madison, by Elias 3. Dennis, president police jury; 6n Elias 8. 
Dennis, president of the police jury of the said parish of Madison ; 
on G. A. Richardson, M. P. Erwin, J. T. Cochran, G. M. Long, 
Aaron Armstrong, and Geo. W. Sevier, members of the police jury, 
and on Geo. T. ‘Trezevant, parish treasurer, and of his doings In 
the premises make return on this writ according to law. 
Witness the HLlonorable le a. Deloney, judge ot said court, and the 

seal thereof this 25th Mareh, A. D. 1886. 

LL. s.] F. M. DAWSON, 

| , (‘lerk: of said Court 


She rifis P urn. 


Ree’d the within writ in office on the 25th Mareh, 1886, and on 
2th of Sitliie month and vear SeCrye (| il duly certified COPY of snd 


writ, together with a duly certified copy of the citation and petition, 
on the within-named det lant. J. 5 Cochran, 11) person al his resi- 
denee,‘and on 30th March, 1556, 1 also served a duly certified copy 
of the citatie ind petition on the defendants, G. A. Riehardson 
ind M. P. Erwin, in person at their residences: I also, on the 35lst 
March, 1SS6, served a duly certified copy of the within writ, together 


With a daly certified CODV Ol the citation and petition, on the «de- 
fendant, Aaron Armstrong, in person at Waverly Station. 
service, S200 
GEO. SPENCER, 
ay py Shi riff. 


Received the within writ in office fon the} 25th March, 1886, 
and on the 28th fof] same month and vear I served a 
It) duly certified copy of same on EE. S. Dennis, Esq., president 
police jury, by handing same to him in person in the town 
of ‘Tallulah, together with the citation and petition accompanying 
sate. lf also, on the 51st of same month and year, served a duly 
certified copy of the within writ on Geo. W. Sevier, Esq., member of 
police jury, by handing same to him in person, together with the 
citation and petition accom panving same, mn the town of Tallulah, 
In this parish. LT also, on the 50th of same month and year, served 
a duly certified copy of the within writ, together with a duly certi- 
fied COPY of the Citation and petition accompanying Same, on (7e0, 
M. Long, member of police jury, by handing same to lim in person 
in the town of Tallulah, in this parish. I also, on 30th same month 
and year, served a duly certified copy of the within writ, together 
with a duly certified copy of the citation and petition accompany- 
ing it, on George I. Trezevant, Esq., parish treasurer, by handing 
same to him at his domicile, in this parish. 
Service, $2.00. 
T. W. BRISCOE, 
LY p'y Sh’ ff. 
(Writ endorsed :) No. 700. 8th district court, Madison parish, La. 
J.C. Seale vs. The Parish of Madison ef als. Writ of injunction. 
Original filed April Ist, 1886. W. H. Mek arland, d’p’y clerk. 
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(‘italion. 
THE STATE OF Lovutsiana, Parish of Madison: 
Sth District Court. 
J.C. SEALE 
v's. na Tee NOS 
THe P’n or Mapison ef als. J 


The parish of Madison by E. 8S. Dennis, president of the police jury, 
and Elias S. Dennis, president of the police jury for the said 
parish of Madison. residing in the parish and State aforesaid: 
You ure hereby cited Lo comply either with | the | cl mands Coli- 

tained in) the petition of the suid Jacob U Seale, of which il 

7 copy accompanies this citation, or to deliver your answer to 

the said petition at the office of the clerk of the said court 

held in the town of Tallulah, within said) parish, within 11 days 
from the service thereof. 

Witness the Honorable E. J. Delonev, judg of said court, and the 

official seal thereof, this 25th day of March, A. D. 1586. 

[SEAL. |} Fr, M. DAWSON, 
(te rh O} District Court, 


Nie rif ; i fatin 


Received in office 25th March, 1886, and on ZSth of same month 
and vear | served, a duly certified copy of the within citation, to- 
vether with a duly certified copy of the petition accompanying same, 
on the within-named defendant, E.S. Dennis, Esq., president of the 
police jury, &c.. by handing same to him in person in the town of 
Tallulah. | also, at the same time, served on him a duly certified 
Copy of the writ of Injunction ACCOMPAN VIG -uld eltation and 
petition. 

Service, $2.00. 

Tr. W. BRISCOE, 
Dp'y Shei. 


(Kndorsed so No. 700. _ - iehth district court. (‘itation- 
Original. Filed April Ist, 1886. W. HL. McFarland, d’p’y clerk. 
To the parish of Madison and E. 8S. Dennis, pres’d’t police 
jury, ete. 
(tation. 
THE STATE OF houtstana, Parish of Madison: 
Eighth Distriet Court. 
J.C. SEALE ) 
vs. ~No. 700. N.S. 
Tue Parisu or MAptson ef als. | 
To John T. Cochran, member of the police jury for Madison parish, 
La., residing in the parish and State aforesaid : 
. You are hereby cited to appear and comply with the demands 
contained in the petition of the said Jacob C. Seale, of which a copy 
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accompanies this citation, or LO deliver Your answer to the said peti- 
tion at the oftice of the clerk of the said cour’, held in the 
IS town of Tallulah, Within said parish, within I] days from 
the service thereof, 
Witness the Honorable FE. J. Deloney, judge of said court, and the 

official seal thereof, this 2Zoth day of March. A. D. 1SS6. 

[ SEAL. | I M. DAWSON, 
Clerk of District Court. 
She: Il 's it bur 
2th M: arch, poner on 29th of same month and 
vear | served il duly ¢ title COpy of the Within ti ation, together 
with a duly certified paste of the petition iecnenstiae ine same, by 
handing the same to within defendant, J.T. Cochran, in’ person, at 
his domicile, | als | ) 


tied COPY ot the Wi] 
petition. 


R. ed in ollice 


oO, ut the same time, served on him a duly certi- 
| f mjunction dcCCOMpanVvine said cltatlon and 


Service a a) on 
Mileage—- oiea. cn oe 


GEORGE SPENCER, 
Dpy N/i fi. 
(endorsed :) No. 70Q. N.S. Eighth distriet court. Citation. 


Original. Tiled April Ist, 1SS6. -W. IL. McFarland, d’p’y clerk. 


Po Jno. T. Cochran, member police jury. 


Citation. 
Tue STATE OF LouIsIANA, Parish of Madison: 
iehth Dist "] it Court. 


J.C. SRALE 
US, No. 700. N. 
Tue Panisn or Mapison ef als. } 


J 


rex ‘ nd ’ } } . '* . . 
To Garthan A. Richardson, member of police Jury for sat 


parish ot 
Madison, La. residing In State and parish 


_—_e ~& 


aforesaid : 
You are hereby cited { ither LO comply with 


7 rhheal nds contained 
in the petition of the snd Jneob c. 


ale, of which «a daly certified 
copy accompanies this citation,or to deliver vour answer to the said 
petit nd cal the office of tae clerk of the sid court he ll nN 
1.) the town of Tallalah, within said parish, within 10 days from 
the serviee meet 
Witness the Hor lorable KE. Del One, judge of sald court,and the 
oflicial seal thereof, this Both ve of Mareh, A. D. 1SS6. 
[SEAL. ] ir. M. DAWSON, 
Clerk of District Court. 
Sherith s » Return. 


Received in office 25th March, 1886, and on the 30th same month 
and year I served a duly eerul fied copy of the within citation, to- 
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gether with a duly certified copy of petition accompanying same, 
vy handing same to within defendant, G. A. Richardson, in person 
at his domicile. IT also at the same time served on him a duly cer- 
tified COPY of the writ of Injunction accompanying said citation and 
petition. 


Service pet EOD Bowe Ss? OO 
Mileage i eda aial i a 1 Ow 


GEO. SPENCER, 
LD p'y Sheriff. 

(IEendorsed:) No. TOO. N.S. Eighth distriet court. Citation. 
Original. Filed April Ist, 1886. W. IL. MeFarland, d’p’y clerk. 
To G. A. Richardson, member police jury. 

(Cilation. 
THe Sratve or Lourstana, Parish of Madison: 
Eighth District Court. 
J.C. SEALE 
is, . No. 700. N. &. 

The Panisu or Maptson et als. J 

To Mike P. Erwin, member police jury for Madison parish, La., re- 
siding in the parish and State aforesaid : 

You are hereby cited either to comply with demand contained in 
the petition of the said Jacob ©. Seale, of which a Copy uccom panies 
this citation, or to deliver your answer to the said petition at the 
office of the clerk of the said court, held in the town of Tallulah, 

Within said parish, within 11 days from the service thereof. 


20) Witness the Hon. KE. J. Deloney, judge of said court, and 
the official seal thereof, this 2oth day of March, A. D. 1886. 
[SEAL. | I. M. DAWSON, 


Ch rk of District Court. 
Sheriff's Return. 


Rec'd in office Mareh 2th, ISS6, and on 50th of same month and 
year | cerved il duly certified cCOpyY of the within citation, together 
with a duly certified copy of the petition accompanying the same, 
by handing the same to within-named defendant, M. P. Erwin, in 
1 rson at his domicile. Talso at the same time served on him a 
duly certified copy of the writ of injunction accompanying said 
citation and petition. 


Service adit: ieee — s? ()t) 
Mileage ...... er RL 2 OO 


GEORGE SPENCER, 
D py Sheriff. 
(Endorsed :) No. 700. N.S. Eighth district court. Citation. 
Original. Filed April Ist, 1886. W. HL. McFarland, d’p’y clerk. 
To M. P. Erwin, member police jury. 


JACOB C. SEALE VS. THE PARISH OF MADISON. 
Citation. 

THE State oF Louisiana, Parish of Madison : 

Eighth District Court. 


J.C. SEALE 
vs. 'No. 700. N.S. 
Tue Panisu or Mapisoy et als. J 


To Geo. M. Long, member of police jury for Madison parish, La., 
residing in parish and State aforesaid : 

You are hereby cited to either comply with demands contained 
in the petition of the said Jacob C. Seale, of which a copy accom- 
panies this citation, or to deliver vour answer to the said petition 
at the oflice of the clerk of the said court in the town of Tallulah, 
within said parish, within 12 days from the service thereof. 

Witness the Honorable E. J. Deloney, judge of said court, and the 
official seal thereof, this 25th day of March, A. D. 1886. 

[SEAL. ] I. M. DAWSON, 
Clerk of the Court. 


2] Sheriff's Return. 


Received in office March 25th, 1886, and on 30th same month 
and year I served a duly certitied copy of the within citation, to- 
gether with a duly certified copy of the petition accompanying 
same, on the within-named defendant, Geo. M. Long, Esq.. in person, 
in the town of Tallulah. I also, at the same time, served on him a 
duly certified copy of the writ of injunction accompanying said cita- 
tion & petition. 

lk. W. BRISCOE, 
Dp’y Sheriff. 

Service, $2.00. 

Kndorsed: No. 700. N.S. Eighth district court. Citation. Orig- 
inal. Filed April Ist, 1586. W.H. MeFarland, d’p’y el’k. To Geo. 
M. Long, Esq., member police jury. 


Citation. 
THE STATE OF LoutIsiANaA, Parish of Madison: 


Eighth District Court. 


J. C. SEALE ) 
vs. >No. 700. N.S. 
Tne Parisu or Mapison et als. | 


To Aaron Armstrong, member police jury for Madison parish, La. : 

You are hereby cited to either ccmply with demands contained 
in the petition of Jacob C. Seale, of which a copy accompanies 
within petition, or to deliver your answer to the said petition at the 
clerk’s office of the said court, held in the town of Tallulah, within 
said parish, within 12 days after service thereof. 
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Witness the Honorable E. J. Deloney, judge of said court, and 
the official seal thereof this 25th dav of March, 1886. 
[SEAL.. | F. M. DAWSON, 
Clerk of District Court. 


Sheriff’s Return. 


Ree'd in office 25th March, 1886, and on 3lst same month & vear 

I served a duly certified copy of the within citation, together with 

u duly certified copy of petition accompanying same, by 

2? handing the same to the within-named defendant, Aaron 

Armstrong, in person, at Waverly station. I also, at the 

same time, served a duly certified copy of the writ of injunction 
accompanying said petition and citation. 

GEORGE SPENCER, 
D’p’y Sheriff. 


ETM 
Mileage ..-..-- . ee 
Ss] it) 


Endorsed: No. 700. N.S. Eighth districtcourt. Citation. Orig- 
inal. Filed April Ist, 1886. W. H. McFarland, d’p’y clerk. To 
Aaron Armstrong, member police jury. 

(Citation. 
THe Sratre or Loutstana, Parish of Madison : 


Eighth Distriet Court. 


J.C. SEALE 
Us. No. 700. N.S. 
THe P’n or MapIson ef oe | 


To George W. Sevier, member of the police jury for Madison parish, 

La., residing i in the parish and State aforesaid : 

You are hereby cited either to comply with demands contained in 
the petition of the said Jacob C. Seale, of which a copy aecom panies 
this citation, or to deliver your answer to the within petition at the 
oftice of the clerk of the said court, held at the town of Tallulah, 
within said parish, within 10 days from the service thereof. 

Witness the Hon’. E. J. Deloney, judge of said court, and the 
official seal thereof this 25th day of March, A. D 1586. 

[SEAT. | F. M. DAWSON, 
Clerk of Dist. Court. 
Sheriff's Return. 

Received in office March 25th, 1886, and on 31st same month and 

year I served a duly certified copy of the within citation, together 


with a duly certified copy of the petition accompanying same, on 
the within-named defendant, Geo. W. Sevier, in person, in the town 
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of Tallulah. I also, at the same time, served on him a duly certi- 
fied copy of the writ of injunction accompanying said citation & 
petition. 
T. W. BRISCOE, 
py SWF. 
Service, $2.00. 


23 (Endorsed :) No. 700. N.S. 8th district court. Citation. 
Original. Filed April Ist, 1886. W. H. McFarland, d’p’y 
clerk. ‘To Geo. W. Sevier, member police jury. 


(Citation. 
Tue Strate oF Louisiana, Parish of Madison : 
Sth District Court. 


J. C. SEALE 
rR. > No. 700. N. S. 
The P’n-or Mapison et al. j 


To Geo. 'T. Trezevant, parish treasurer for the parish of Madison, 

La., residing in the parish & State aforesaid : 

You are hereby cited either to comply with demands contained 
in the petition of said Jacob C. Seale, of which a copy accompanies 
this citation, or to deliver VOUr abswer LO the Sume al the otfhice of 
the clerk of said court, held in the town of Tallulah, within said 
parish, within 10 days from the service thereof. 

Witness the Hon’). KE. J. Delonev, judge of said court, and the 
official seal thereof this 25th dav of March, A. D. 1886. 

[SEAL. | Fr. M. DAWSON, 
Clerk of District Court. 


She rift 's Return. 


Reed in office 25th March, 1886, & on 30th same month & year 
I served a duly certified copy of the within citation, together with a 
duly certified copy of the petition accompanying same, on the 
within-named defendant, Geo. T. Trezevant, l’sq., parish treasurer, 
by handing same to him in person at his domicile, in this parish. 
I also, at the same time, served on him a duly certified copy of the 
writ of Injunction accompanying said citation & petition. 

T. W. BRISCOE, 
Dp'y Sheriff. 
Service, $2.00. 


(Endorsed :) No.700. N.S. 8th dist. court. Citation. Original. 
Filed April Ist, 1886. W.H. McFarland, d’p’y clerk. To Geo, T. 
Trezevant, parish treasurer. 
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24 STATE OF LovrsiANa, Parish of Madison: 


Sth District Court. 
CLERK Ss OFFICE. 
| hereby certify that the above and foregoing thirty-eight & a 
half (383) pages contain a true, correct, and complete transeript of 
all the documents filed and all the proceedings had in the suit 
wherein J. C. Seale is plaintiff & the Parish of Madison ef als. [are] 
defendant- in the Sth district court for the parish of Madison. 
Witness my signature and official seal this the sd day of April, 
A. D. 1886. 
[ SEAL. | WoL. MeFARLAND, 
D py CUR Sth Dist. Court. 


kendorsed as follows: lL nited States circult court. oth ecireult, 
western district of Louisiana. No. 136. Filed April 10th, 1886. 
J. B. Beattie, d’y cl’k. 


yaa iertruet of Minute x 


a 


Tut RSDAY., April both. ISSt. 


Court met pursuant to adjournment, 
Present: His honor Aleck Boarman, district judge, presiding. 


J.C. SEALE ) 
Us. No. 1356 
ParisH OF MApiIson. J 


Motion to remand filed on behalf of defendants 


Motion to Re mand 
LS. Crreuit Court. Western District of Louisiana. 
J.C. SEALE vs. THe PARISH OF MADISON ef als. 


To the honorable the judges of the said court: 

Now come the defendants, and, ithout auniswe ring and appearing 
herein solely for the purpose of urging this their motion to remand 
upoh the face of the pripers, with due respect show that the up- 
plication and bond for removal herein were prematurely made and 
filed, and that no order for the removal of said cause was ever granted ; 
shows that appearers were not cited or In any way made parties to 
this cause prior to the time of filing said application and bond for 
removal. and that there Was then no cause pending between ibp)- 
pearers and plaintiffs herein which could be removed; shows that the 
suit is merely a supplementary procceding—an incident to and sub- 

stantially a continuation of the former suit and proceedings 
2 between same parties—on which it isalleged to be based; shows 
that this proceeding 1s entirely between citizens of the State 
of Louisiana; shows that this is not a case arising under the Con- 
stitution and laws of the United States, and that the State court is 
fully competent to try and determine same; shows that this hon. 
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court is without the capacity to try this cause, for the reason that 
this hon. court has no jurisdiction either of the parties of the sub- 
ject-matt r of the cause, sole jurisdiction over both being vested 
in suld State court. Wherefore appecarers move and pray that this 
Cause be dismissed from this honorable court and remanded to the 
court from whence it came. 
(Signi dd) ST INE AY MURPHY, Attorneys. 

(Endorsed :) No. 136. U.S. cireuit court, western dist. of La. J. 
C. Seale Us, The Parish of Madison ef als. Motion LO remand. Filed 
April loth, 1SS6. J. M. Wheaton, el’k. 

ixtract of Minute ’. 


j 


Thurspay, April 29th, 1886. 
Court met pursuant t lournment. 
Present: His honor Aleck Boarman, dist. judge, presiding. 
27 J, C. SEALE ) 
Us . No. 136. 


l’n or Mapison et als. ) 


if 


The motion to remand, filed herein on behalf of de f’ts, Came on 
to be heard Aiter argument by counsel the same was taken under 
advisement by the court. 


Kirtract of Minutes. 
VMIONDAY, July 19th, 1886. 
Court met pursuant to adjournment. 
Present: Hon. Aleck Boarman, dist. Judge, presiding. 
J. C. SEALE 
Us. . No. 136. 
‘Tue P’n or Mapisoy. } 
Motion to remand sustained. See decree. 
Judgement. 
U.S. Cireuit Court, Western Dist. of Louisiana. 
J.C. SEALE vs. P’' oF MADISON. 

This cause came on to be heard at the motion of def’ts to remand 
the suit to the State court ; and the court being of the opinion that 
the record does not disclose a ease Prope rly within Its jurisdiction, 
it is thereupon ordered, adjudged, and decreed that the suit be re- 
manded to the Sth dist. court for ph of Madison, at the costs of com- 
plainants. 

This done, had, W signed 1 open court, at Shreveport, this 2th 
day of leb'y, LSSG. 

(Signed) ALECK BOARMAN, 
U.S. Judge. 


(Endorsed :) No. 156. U. S. cireuit court, west. dist. Louisiana. 
J.C. Seale vs. P’h of Madison. Judgement. Filed July 20th, 1886. 
J. B. Beattie, dep’y cl’k. 
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28 Extract of Minutes of July 17th, 1886 (cont'd). 


J.C. SeaLe  ) 
vs, - No. 136. 
Pn or Manson. } 


On motion of Wade R. Young, Esq., solicitor for complainants, it 
is ordered that an appeal — in this case, returnable into the Supreme 
Court of the United States within 350 days from the date hereof, with 
ra supersedeas and aflirmative order, contain ne In force a prelim- 
narv Injunction granted herein until the further order of the United 
states Supreme (Court, pon complainant Crit rine into bond, COll- 
ditioned according to law,in the sum of 81,500.00, solicitor for def’ts 
being present in open court and taking cognizance thereof. 


Appeal Bond. 


Know all men by these presents that we, Jacob C. Seale, as prin- 
cipal,and Friend L. Maxwell, as surety, are held and tirmly bound 
unto the Parish of Madison in the full and just sum of fifteen hun- 
dred dollars, to be peta to the said defendants, their certain attor- 
ney, executor, and administrator, jointly and severally, by these 
presents, 

Sealed with our seals and dated this 29th this 29h day of July, in 
the Vvear one thousand eleht hundre | ana loli ty “SIX 

Whereas lately at a circull court of the United States for the 

western district of Louisiana, in a suit depending in said 
25) court betw Cll Jacob U. Seale, is plaintiff, ania The Parish oft 

Madison, as defendant.a cli cree Wiis render d orainist the sid 
Jacob C. Seale, and the said plaintiff having obtained an appeal and 
filed il COPY thre reot in the clerk’s otlice ot “iid court to reverse the 
decree in the aforesaid suit, and a citation directed to the said de- 
fendant-, citing and admonishing the mito by ana Lp] ecoaurata Su pre mie 
Court of the United States within thirty davs from the date of said 
order ot apped| : 

Now. the condition of the above obheation Is stl ‘hy that if the said 
Jacob ‘3. Seale shall prosecute lis sad appeal to etfeet and Hnswer 
all dumages and costs if he fail to make his plea good, then the 
above obligation to be void, else to remain mm full force and virtue. 

J. C. SEALE. 
YL. MAAWELL. 


Sealed and delivered in presence of— 
CHARLES J. McFARLAND anpb 
JNO. P. SEALE. 


Witnesses : 
C. J. McFARLAND 
J. P. SEALE. 


Before me. the undersigned authority, personally came and ap- 
peared Friend L. Maxwell, who signed, sealed, and delivered the 
foregoing instrument in my pore scence, and the sald le rie nd I. Max- 
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well, being by me duly sworn, deposes and says that he owns 
30) in fee-simple and is possessed of property, rights, and credits 

within the said district which can be taken in execution of 
the value largely exceeding the sum of fifteen hundred dollars over 
and above all liabilities and exemptions. 


fr. L. MAXWELL. 


Sworn to and subscribed before me this 29th day of July, A. D. 
ISS6. 
Ss. S. P. DANGERFIELD, 
Notary Publie . 


Approved. July dist, 1SS6 
ALECK BOARMAN, 
{], S. Judge. 


Filed July 8ist, 1886 


J. B. BEATTIE, D’y OVE. 


Endorsed: U.S. circuit court, oth cireuit. western district of Lou- 
isianna. No. 136. J.C. Seale vs. Parish of Madison. Appeal Bond. 


Krtract of Minutes. 
Werpnespay, August 4th, 1886. 


Court met pursuant to adjournment. —~y. 
Present: His hon. Aleck Boarman, dist. judge, presiding. 
Ordered, That the court do now adjourn until its next regular 
term. 
ALECK BOARMAN, Judge. 


3] ['Nrrep STaTes oF AMERICA: 


Cirenit Court of the United States, Fifth Cireuit and Western Dis- 
trict of Louisiana. 
CLERK'S OFFICE. 

l J. B. Beattie. deputy clerk of the circuit court of the United 
States for the fifth ecireuit and western district of Louisiana, do 
hereby certify that the foregoing 50 pages contain and form a full, 
complete, true, and perfect transeript of the record and proceedings 
had, together with all the evidence adduced, on the trial of the case 
of J. C. Seale vs. Parish of Madison, No. 136 of the docket of the said 
court. 

Witness my hand and the seal of said court, at the city of Monroe. 
La., this 17th day of August, A. D. 1886. 

[Seal U. S. Circuit Court for the Western Dist. of 


f Ls 
J. 


Bb. BEATTIE, 
Deputy Clerk. 


|, Aleck Boarman, United States judge for the western district of 
Louisiana, do certify that J. B. Beattie, whose name is signed to the 
above certificate as deputy clerk of the cireuit court of the United 
States for the fifth cireuit and western district of Louisiana, was, at 
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the time of signing said certificate and is now, the deputy clerk of 
said court; that said. certificate is in due form of law, and that full 
faith and credit are due to his official attestations as such deputy 
clerk. 

Giver under my hand, at the city of Shreveport, La., in said dis- 


trict, this 19th dav of August, A. D. 1886. 
ALECK BOARMAN, Judge. 


No. 1237. Jacob 


Kndorsed on cover: W. Louisiana ©. C. U.S. 
Filed Oetober 21. 


C. Seale, appellant, vs. The Parish of Madison. 
1586. 


TRANSCRIPT OF RECORD. 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 156. 
| No. 1238. 


JACOB C. SEALE, APPELLANT, 


US. 


H. B. HOLMES, SHERIFF, AND EX-OFFICIO COLLECTOR 
OF STATE AND PARISH TAXES FOR THE STATE OF 
LOUISIANA AND PARISH OF MADISON. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE WESTERN DISTRICT OF LOUISIANA. 


FILED OCTOBER 21, 1886. 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 156. 


No. 1238. 


JACOB C. SEALE, APPELLANT, 
US. 


; H. B. HOLMES, SHERIFF, AND EX-OFFICIO COLLECTOR 
bes OF STATE AND PARISH TAXES FOR THE STATE OF 
‘ LOUISIANA AND PARISH OF MADISON. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE WESTERN DISTRICT OF LOUISIANA. 
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JUDD & DETWEILER, PRINTERS, WASHINGTON. 


JACOB C. SEALE VS. I. B. HOLMES, SHERIFF, €c. 1 
1 United States Circuit Court, Western District of Louisiana. 
In Equity. 


J.C. SFKALE ) 
Us. . No. 122 
H. B. Hotes, Sheriff, et al. ) 


Transcript of Proceedings in the Sth Judicial District Court® Parish of 
Madison. Slat of Louisiana. iled Jan'y Lith. LSS. 


STATE OF LowursIANA. Parish of Madison: 


Miehth Judicial Cireuit. 


~~ 


9? J.C. SEALE } 
rs. NO. HD. 
H. B. Houmes, Sheriff & Tax Collector, et al. } 

Be it known that on the 14th dav of August, anno Domini eight- 
een hundred and eighty-five, Jacob C. Seale, by his attorney, Wade 
R. Young, Esq., tiled in the office of the clerk of the Sth district 
court aforesaid his petition in the words and figures following & in 
above-st\ led suit. to wit: 


Pi fition. 


To the Honorable FE. J. Delony, judge of the eighth distriet court 
Ili anal ior thie parish of Madison. State of Loulsinna: 


The petition of Jacob C. Seale, a resident of the parish of Madi- 
son aforesaid, re a ctlully represents that heretofore, to wit, on the 
15th day of Mareh, 1SS2, petitioner recovered a Judgment In the 
supreme court of Louisiana on appeal from the said Sth distriet 
court for the said parish of Madison for the sum of seven thousand 
five hundred and thirty-seven dollars and forty eents, which judg- 
ment was rendered in the suit stvled J.C. Seale as. The Parish of 
Madison, No. 36 on the docket of said Sth district court, said parish 
of Madison being a body corporate in and by virtue of the laws of 
the State of Louisiana and represented by the police Jury of the 
parish of Madison. 

That said indebtedness was caused by your petitioner for sery- 
ices rendered by him in defence of certain suits in the United States 
circuit court for the eastern district of Louisiana in his capacity of 


district attorney pro tem. for said parish of Madison. an office created 
by law by act of the Legislature of Louisiana approved Sep- 
> tember PO. ISOS, anid which ofhiee ‘o tithone r held from the 


24th of Aueust, A. D.IST71,and continued in said office until 
20th of December, 1S76, and under the law he was both a State 
officer as well as a parish officer, and was required to act as district 
attorney whenever the district attorney was absent from the parish 
or unable from any cause to act. 

That during the time Your petitioner continued to Occupy said 
office as aforesaid the courts were authorized and required by law 
then in force, in rendering a Judgment against any parish or muniet- 
pal corporation, to include in the said judgment an order deereeing 
I—125S 
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the assessment forthwith and the collection of re special parish tax 
by the legal authorities at a per centum upon the assessment-rolls 
for the current year sufficient to pay and satisfy the judgment 
therein rendered with interest and all costs of suit to be taxed. 
Your yr titloner further represents before your petitioner recoy- 
ered his snid judgment the Legislature of the State of Louisiana re- 
pealed said law and thereby deprived your petitioner of all remedy 
for the collection of his said judgment, and leaving your petitioner 
to wait for the accumulation of a surplus in the parish treasury, 
which is of unecertaim occurrence on account of the extravagant 
use of money by said police Jury and misapplication of the funds of 
said parish by the police jury thereof. 
Now your petitioner further represents that said police jury, al- 
though the parish is indebted to vour petitioner by said judgment 
as aforesaid and their refusal to Dav the Same, has, through 
the machinery o SOs hit ned taxation. fas ecnused to be 
levied a tax oj ir suid judgment for the vear ]S8? 


the same, S2700S. 


& for the veal PSS4 8195.00. and penalty ) 
fuirtl represents that Llenry B. Tlolmes. sheriff 


Lai CLO] he parish Ol Madison, bits seized the 
iil 


Your peti! 
and ex-officio 
judgment of your }) | igalnst said parish, and has advertised 
the same for sale to |? i il eon! nnd Uliyust taxes, and Proposes 


to sell the - 


Your pe! 
and the author l}ces tT) ‘ , eCrvied, al ure attempting to eol- 
L tax ns yuds porl-ation and oppres- 


lect the bore Lida Lal At 
sion, and an attempt to repu . obligation of the parish by 
tuxation, Which is tleg@al, unjust, | pressive, and in confliet 
with the l4dth Amendment of the Constitution of the United States. 
being cil attemype to at prive your J» titione I of his property \\ ‘thout 
due process of Jaw. 

Your petitions r further represents that the assessmne an anid levy of 
of said tax on the Judgment of petitioner is illegal, null, and void. 
Said judgment, being based on compensation for personal services 
rendered the parish as an officer of the State by petitioner, is not 
linble to assessment and taxation either bv the State or the parish 
of Madison; that neither the State of Louisiana nor the parish of 
ot Madison has anv power, rie lit, ay authority of law to leyy 4 tax 
upon said judgment, which evidences the indebtedness of said parish 

of Madison to your petitioner for the balance of his salary. 
and the fees and emoluments of lis oftice for said years, and 


ISS... 


tion ~ the parish of Madison 


that said assessment and levy and the proceedings had in 
pursuahce thereof are abl attempt on the par of said State and par- 
ish to confiscate said indebtedness, and to deprive petitioner of his 
property without due process of law, in flagrant violation of the pro 
visions of the 14th Amendment to the (Constitution of the United 
States, are an illegal, arbitrary, and oppressive abusive by the offi- 
cers and agents of said State and parish of the power conferred on 
them by law. 
Your petitioner further shows that even if said State and parish 


" 
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possessed the power, right, nid authority of law LO levy a tax on the 
salary of a public officer, which this petitioner has denied, and still 
denies, and will ever deny, said, proceedings are illegal, null, and 
void, and repugnant to and in vielation of the aforesaid provisions 
of the l4th Amendment to the Constitution of the United States, 
that no State shall deprive any person of lite, liberty, or property 
without due Process ot law, for the reason that the constitution and 
laws of the State of Louisiana requires that taxation shall be equal 
and untform, and that the officers and agents in violation and dis- 
regard of said provisions have assessed the judgment of petitioner 
against the said parish of Madison at its full face value when other 
property in said parish, real and personal, ts assessed at only 4 or 4 
of its actual cash value. 

Your petitioner further shows that no legal notice to prury said 
taxes has ever been served on him in conformity to the laws [and] 
requir ments, ane tliat fey’ said reason also Said proceedings are un- 
constitutional, null, and void as aforesaid. 

Wherefore, the premises considered, your petitioner prays for a writ 
of injunetion, direeted to the said Henry b. Tlolmes, sheriff and es- 

oh i0 tax coll ctor of the sata parish af Madison, and Lo his 
t) successors In office, enjoining and restraining them from pro- 

ut eding to the sale of said pure | sarang tO pay and satisty said 
void and illegal tax : that the said Ilenryv Bb. Tlolmes, tax eolleetor, 
and the said parish of Madison, by Elias’ S. Dennis, president of its 
poles yury, be cited to answer this demand, and that said Injunction 
be preorypy Lhasa dl, ana the sila HSSessiTenl al 1 | leV \ of St: ite and paris sh 
taxes on the judgement Of} petitions ravgalhst this said pe arish of Mad- 
ison, ape thy procecd ings atletnpets d to be had tn pursuanee thereof 
be adjudged to be absolutely null ane void and of no effect, as being 
repugnant to and in violation of the bores ud provisions of the 14th 
Amendment to the Constituti on of the United States, and for costs 
nid general and equitable 1 eliel 


WADE R. YOUNG, Att'y. 
STATE OF LouIsSIANA, Parish of Madison: 


Before me, the undersigned authority, personally came and ap- 
peared Jacob C. Seale, the petitioner, who, being by me first duly 
-<worn, deposes and says thatall the allegations made and facts stated 
Ili the foregolng pr tition are true and correet, and that the Hon. KS. 

Deloney, judge of the Sth district, is absent from the parish of 
Madison 

SEALE. 


Subseribed and sworn to before me this 14th day of August, LSS5. 
I. M. DAWSON, 
Clerk Sth District Court. 

STATE OF LovuIsiANA, L’arish of Madison: 
The foregoing petition and affidavit considered, it is ordered 
7 that a writ of injunction issue as prayed for herein upon 
plaintiffs furnishing bond with good security in amount and 
conditioned according to law. 
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Chis done and signed this 14th day of August, 1550. 
[L. s.] i. M. DAWSON, 
Clerk Sth District Court. 


(endorsed on margin.) 


[ hereby accept service of the within petition, aflidavit, order, and 
writ of injunction and waive copies this 15th day of August, A. D. 
1855. 

lH. B. HOLMES, 


+? ** , , 7 ; 
Seri “aid las ( ollector. 


I acknowledge serv: thin tition, affidavit, & order, 
citation, & cop t)) OUT day de} Lh ; S.. 
bk. S. DENNIS, 
Pre sident Police. 


(Petition endorsed :) No. 665. Sth distriet court, Madison parish, 
La. dg. C. Seal i} Db. Llolmes, sheriff! & tax colleetor, et ad. 
Petition lavit. & ord Filed August 14, 18585.) I. M. Daw- 
son, clerk iiccorded August 14, 1555, in record of suits b., pages 
91, 392, & 595. I. M. Dawson, clerk 


Bond for Injunction. 
Sth District Court. 


JACOB C. SEALE 


— Dnteen ea — ; | NO OO) 
H. B. Hotmes, Sheriff & Le-Ojicio Tax Collector of the (7™ 


Parish of Madison. (l al. 
SrTaTteE oF LovuIsIANA, Parish of Madison - 


Know “ll mien by th 
and Friend L. Maxwet ) | ) 
State afore said, are hie hal it] d firmly bound uit iar nry I}. Llolon Ss, 
sheriff and ex-officio tax collector for the parish of Madison, and Elias 

S. Dennis, president of the police Jury of the parish of Madi- 
S son, in the sum of twelve hundred dollars, for which sum, 

well and truly to be paid, we hereby bind ourselves, our 
heirs, administrators, and assigens, firmly by these presents, this L-4th) 
dav of August, A. D. 1SS5. The condition of the above bond is 
such that whereas the above-bounden Jacob C. Senile has this dav 
praved for and obtained from the said court a writ of injunction in 
the above-entitled suit: 

Now, if the said above-bounden Jacob C. Seale shall well and 
truly pay to and satisly all such costs and Gaimages as the sald 
Henry Bb. Holmes, sheriff and ex-officio tax collector, and Elias 8S. 
Dennis, president of the police jury of the parish of Madison, defend- 
ants, hiay recover agalnst hin In case it shall be decided that the 
writ of injunction has been wrongfully ‘obtained, then this obli- 


> ; ¢ ‘ ‘ . . 
se presents that Jacob C. Seale, as principal, 


‘) ‘ > 4* . > | — ‘ 
ats SCCUPILV, DOLL OL LIIG@ PUAPTSIL OF} Madison, 
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gation to become null and void; otherwise to remain in full foree 


and virtue. 
J. C. Sea 
Fr. L. MAAWELL. 


G L. BONE Y. 
T. MORLEY 
(Eendors d:) No. 665. Sth district court, Madison parish, La. J. 
C. Seale vs. LH. B. Holmes, sheriff & tax collector, ef al. Bond for 
Filed August 14th, 1SS5. I. M. Dawson. clerk. Re- 


ladaaatlon. 
corded August 14th, 1585, in record of suits “ B,” page 593. 4°. M. 
Dawson, clerk. 


Application and Bond fo} ii oval 
Sth District Court, Parish of Madison. 


J.C. SEALE 


H. B. Horwes, Tax Colleetor, ef al. } 


rae . | . ’ ‘ ° ’ . ile = 
othe hon'l. the judge of the said court: 


Phe plaintiff in the above-stvled suit respecfully shows 
! ‘ . " —_ ? — — 3 : _ aaates 
1 i| thie _ Lil is One O} || CIVII nature bh GET UI ie now jy nai ne 
’ . i ! os ] ‘ ahh ? ‘yf ‘ 
your toni. court, where tiie matter th aispul exceeds, exelusive 
of costs, the sum of S.00.00 (live hundred dollars), and arising under 
the Constitution and laws of the United States, being an InyuUnection 
bill to restrain the defendant’s tax collector for State of Loulsiana 
} a j . y } e ' mo. sc —_— sees : ‘° i" ' 
ahid parish ()] NMactison prom a PriIvibie Vour petitioner Ob his prop. 
Ih) Violation of the provisions of the 
' 
' 


erty without due process of law, 
ed States, and that 


Lith Amendment to the Constitution of the Uni 
your petitioner desires to avail himself of the provistons of the act of 
Congr ss for such cases made and provid ddto remove said suit into 

! i¢@ United States for the western district of 
‘herefore, the premises considered, he files herewith 
| bond conditioned according to law, and prays that 


lings had in said suit 


His petition ane 
° » - ‘ } is i e ‘ 
thev mav be accepted and no furthe proceed! 


in this hon’l. court 
WADE R. YOUNG, 
Ot Counse / 
Bond for Removal. 
District Court. Parish of Madison. 
J.C. Seare vs. H. B. Totmes, Tax Coll 


Know all men by the presents that we, Jacob C. Seale, as prin- 
cipal, and If. M. Fioyd, as security,are held and firmly bound unto 
Hl. B. Llolmes, tax collector for the State of Louisiana and parish 
of Madison, in the full and just sum of two hundred and _ fifty 
dollars, lawful money of the Lnitcd States of America, tor the pay- 
ment of which, welland truly to be made, we bind ourselves, our 
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administrators and heirs, firmly by these presents, Nov. drd, 1580. 


The condition of the above obligation is such that whereas 
10 the above-bounden principal as plamtiff in the above-entitled 
suit has filed his petition and bond to remove said suit into 


the cireuit court of the United States for the western district of 


Louisiana: Now, therefore, if he shall enter in such circuit court on 
the Ist day of its then next session a copy of the record in such sult, 
and shall pray all costs that mav be awarded by sid circuit eourt 
if said court shall hold that such suit was wrongfully or improperly 
removed thereto, then and | it case this bond to be null and 
void . othe rwise to remain of full force and effect. 
J.C. SEALE. 
lH. M. FLOYD. 
Witness: 
JAS. M. CHEILT) 
w.sg. YOUNG 
(Endorsed:) No. 665. D.C. Sth district court, Madison parish, La: 
a. U. Seale Us, L1. L} Llolmes, sheril Ww tax collector. et al Applhica- 
tion X bond for removal. riled NOV. ora, LSS5. I M. Dawson. 
clerk, 


Sth District Court 


STATE OF Louisiana, Parish of Ouachita: 
CLERKS OFFICE. 

| certify that the above and foregoing twelve pages contain a full, 
true, and complete transcript of all the documents filed and_ pro- 
eeedings had in the suit stvled J. C. Seale vs. Hl. B. Homes, sheriff 
W tux collector, ct al... No. 665 on the docket of this eourt. 

Witness iy signature and the seal of said court this 4th day of 
November, ISSo. , 

[SEAL. | lh M. DAWSON, 


Clerk of sd Court 
(Iendorsed:) In the circuit court. western district of La. 
1] J.C. Seale vs. I. B. Holmes, sheriff, ef als. No. 122. Filed 
at Opelousas, Jan’y llth, 1886. J. b. Beattie, d'y clerk. 
Krtract from the Minutes 


United States Circuit Court, Western District of Louisiana. 


THURSDAY, April loth, 1886. 
Court met pursuant to adjournment. 
Present: His honor Aleck Boarman, district Judge, presiding. 
J.C. SEALE 
Us, » No. 122. 


H. Bb. Houmes, Sheriff, &-., ef als. j 


Plea to jurisdiction and motion to remand filed on behalf of de- 
fendants. 


JACOB C. SEALE VS. H. B. HOLMES, SHERIFF, &C. 


Pl a to Jurisdiction and Motion fo R mand. Filed Apri Loth, 1SS6. 
United States Cireuit Court. Western District of Louisiana. 


J. C. SEALE 
i's, » No. 122. 
H. B. Hotes. Sheriff, et als. } 


To the honorable tlhe judges of said court: 

Now come the defendants and, without answering, aad appearing 
herein solely for the purposes of this motion, with due respect show 
that this honorable court has no jurisdiction to try and determine 
the Issues presented in this cause, for the reason that said cause Is a 
controversy arising entirely between citizens of the State of Louts- 

lana, and is not a cause arising under the Constitution of the 
iZ United States: show that the courts of said State have ex- 
clusive jurisdiction of and are fully competent to try and 
determine the issues Involved in said cause; show that this honor- 
able court is without jurisdiction, either of the parties or of the sub- 


ject-matter of said controversy, and is without authority to try and 


determine the issues presented. Wherefore appearers move and 
pray that said cause be dismissed from this honorable court «& re- 
manded to the court from whence it Cule 
STONE & MURPILY, Attorneys. 
liled April loth, ISS6. 
J-W. WHEATON, Clerk. 


evtraet from thie Minutes. 
lL nited States Cireuit Court, Western District of Loutsiana. 
FRIDAY, April 16th, 1886. 
Court met pursuant to adjournment. 
Present: His honor Aleck Boarman, district judge, presiding. 
J.C. Sean 
US, No. 122. 
Hi. B. Hormes, Sheriff, ef als. } 
Notion Lo remand filed herein Ot) behalf of defendant- Was, On 
motion, assigned for argument on Saturday, April 17th, LSS86. 
Kertraet from thie Minute s. 
United States Circuit Court, Western Distriet of Louisiana. 
SATURDAY, Apri/ 17th, 1886. 
Court met pursuant to adjournment. 
Present: His honor Aleck Boarman, district judge, preseding. 
13 J.C. SEALE 
Us, -No. 122 
If. B. Houwes, Sheriff, ef a/s. J 


The motion to remand filed herein on behalf of defendants came 
on, as per assignment, to be heard. After argument same was taken 
under advisement by the court. 
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Extract from the Minutes. 
United States Circuit Court, Western District of Louisiana. 
Tuurspay, April 29th, 1856. 


Court met pursuant to adjournment. 
Present: His honor Aleck Boarman, district judge, presiding. 


No. 122. 
H. B. Hotmes, Sherif, e¢ als. } 


Amended and st] rit bill filed, 


Amended | Bill. hiled April PO. LSS6. 
4 


["nited States Cireuit Court. Western Distriet of Louisiana. In 
equity. 


J.C. SEALE 
rs, | No. cae. 
11. B. Hoimes,. Tax Coll... ef als. 


To the honorable the judges of the circuit court of the United States 
for the western district of Louisiana: 
Jacob C. Seale, a resident of and citizen of the State of Loulsi na 
and parish of Madison, brings lis leibniauecetill and amended 
14 bill against Parish of Madison, a political corporation created 
by the laws of the State of Louisiana and repress nted by Ehias 
Dennis, < esident of its police jury, and ITenry b. Tlolmes, col- 
lector, and James H. Gilfoil, assessor, of State and parish taxes, all 
residents and citizens of the said State of Lousiana and parish of 
Madison, and complains and says 
That complainant Was district attorney pro fene. OV 
for the parish Ol , { Madison Irom the Vvear- Isilt 18 ri 
cept one year ner nohis right to the office was in controve ore. 


par wre attorney 
l sIVe, CX- 


That during said time su't- | dig he esagger yesh re brought against 


}) ris = Oo] Madison and Carroll, 


thie evel of the two 
and which the *wo parishes compos ‘ee the levee district would have 
had to pay had judgment been rendered in favor of the plaintiffs 
therein. | 

That the act of 1S6S, No. 120, cre ating the office of distriet at- 
torney pro tem., provided that such officer should be the parish at- 
torney, and it was made lis duty to represent the parish in any case 
Which the parish was interested, and should, besides, perform such 
other duties for the benefit of the parish as might be required by the 
police jury, and was entitled to receive pay for and on the amounts 

LOSG, 


Involved for defending suits against the parish—R. 
That complainant filed answers in all of said suits, and with the 
aid and assistance of associate counsel, which lye Wis chi power d to 
employ by the ordinance of the police jury of said parish, defended 
suce sstully such as were tried as test cases 
That it was upon information furnished by him that the defense 


to them was made. 
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That he made several trips to New Orleans in preparing 

15 the defense, and was present at the trial of them in the U.S. 

circuit court, and co-operated with the atterneys employed 

by them, and assisted in defraying the expenses incident to the suits, 

both in New Orleans and Washington, one of the cases having been 
appealed to the Supreme Court of the United States. 

That the amount involved in said suits aggregated near or was 
one million dollars, and that, al/though only two of the suits were 
actualiy taken up and tried as test cases, and only one taken to the 
U.S. Supreme Court, the Judgments in such suits were decided of 
the issues presented in all the other suits, and said suits were aban- 
doned by the plaintiffs thereto, and the parish thereby relieved of 
the indebtedness. 

That there was legally and justly due complainant for his said 
services so rendered the sum of S834.38S.00, less 85,400.00 peta, and 
said sum formed a part of the salary and fees and emoluments of 
his said office. 

That at the time his services were rendered and his debt accrued 
the law required that whenever a Judgment was rendered against a 
municipal corporation the Judgment at the same time should pro- 
vide for its pavinent by ordering the assessment and coll ction of rat 
special tax sullicient to satisfy the same, and this provision of law 
formed part of the contract under which the indebtedness accrued, 
Which could not be lm paired [by] the subseq uc hil repeal of the law. 

That complainant, having made amicable demand in — on the 
parish authorities for pavinent and satisfaction of his debt so due 
for the salary and fees of and emoluments of his office, brought suit 
against the parish of Madison, in the district court for said parish, 
and carried said suit by appeal to the supreme court of Louisi- 

aba, 
Lb That the hon’l. supreme court of Louisiana decided, on the 

trial of said appeal, that as only two of the cases In which 
complainant had filed answers for the said parish of Madison were 
actually tried, while the others awaited the issue of these, and when 
they were determined were no further prosecuted, these suits were, 
in point of fact, the only ones defended, and gave complainant judg- 
ment for only the sum of 87,057.40, with leval Interest from judicial 
demand; and that said hon]. court further decided that the contract 
of complainant with the said parish of Madison, being an implied con- 
tract for the pavinent of fees and salary anid emoluments ol lis ottice, 
did not come within the intendment of the provision of the U.S. 
Constitution, and that the subsequent repeal of of the law by the act 
of 1877 did not impair the obligation of a contract as to him, and 
refused to order the levy of a tax to pay and satisfy the judgment. 

That complainant made application to the police jury of the parish 
for payment and satisfaction of the Judgment, and, being refused, 
caused il writ of fi. fu LO be placed in the hands of the sheriff for 
execution, which was returned nulla bona, tor the reason that said 
parish had no property rights or credits which could be taken in 
exccullon. 

That complainant thereon filed a petition for an alternative writ 

Pam | 25S 
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of mandamus, which was also carried on appeal to the supreme 
court of Louisiana, and said court again refused to make the rule 
absolute, and to grant a peremptory mandamus ordering the levee 
and collection of a tax to pay and satisfy the judgement. 
ly That the police jury of the said parish of Madison then 
agreed with complainant to pay and satisfy the judgement 
rendered by the hon’l. the supreme court of Louisiana, and thus 
prevented him from prosecuting a writ of error to the Supreme Court 
of the U.S., and did pay to complainant in part satisfaction of said 
judgment in the year ISS- the sum of $ | 
That having thus induced complainant to abandon the prosecu- 
tion of a writ of error by the partial pavinent and satisfaction of 
the judgm« nt, and well kn Wihg that the delays for obtaining the 


writ liad lay od, the said polic jury retused to carry out the agree- 
ment and to make any turther provision for the paavirnenil of the 
balance of thie Wmaement, r to pay nid satisfy the same or any part 
thereof, and that complainant is now prosecuting a suit before this 
hon’l. court to compel a specific performance of said agreement 


That meantime the said police jury, for the purpose of injuring 
and oppressing complainant, and of confiscating lis Avssaid judgment 
under the guise of taxation, and thereby depriving him of his salary 
and fees and emoluments of his office, has caused the said IL. B. 
Holmes, collector of State and parish taxes for the said parish of 
Madison, to seize the judgement of complainant lor taxes pretend 1 
to be due tor the years <=, anid amounting in the agvoregate to thi 
sum of —, unlawtully assessed on said Jadgment by the said) police 
jury, and James HH. Grufoil, assessor of State and parish taxes for 
the said parish of Madison, and to advertise the same for sale to 

pay and satisfy such illegal taxes. 
1S That complainant lias pata all the State and parish LaXecs 

legally and justly due by him to the State of Louisiana and 
parish Ol Madison, and has pple d to the said police jury and the 
sald James IL. Gufoil, assessor, and the said H. B. Holmes, collector, 
to desist from said wrongful attempt to contiscate the judgement of 
complainant and thus deprive him of the salary and fees and emolu- 
ments of his office so justly due to him, and so unjustly withheld 
from him, but that the said police jury and the said James ET. 
(rufoil, assessor, and the said H. B. llolmes, collector, falsely pre- 
tended that by the provisions of the revenue acts of the State for 
the years ISS2 and 1584 and the ordinances of the police jury in 
pursuance thereof they are required to assess for taxation all judg 
ments, suits, and causes In action, and levy annual taxes thereon, 
and the said police jury and the said James IH. Gufoil, assessor, 
and the said H. Bb. Holmes, collector, will, unless restrained, proceed 
to confiscate and sell the judgment of complainant “oainst the 
parish of Madison. 

Your orator shows that the implied contract with the said parish 
of Madison for the salary and fees and emoluments of his office 
did come within the intendment of the provision of the U.S. Con- 
stitution relating to the impairment of contracts, and that the act 
of 1S6%, providing for the levy and collection of a tax to pay the 
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judgment, did enter into and form a part of the contract, and the 
repealing act of 1877, and the interpretation put thereon by the 
hon’. the supreme court of Louisiana in the case of your orator, are 
unconstitutional, null, and void, as being repugnant to and In vio- 

lation of section 10, article I, of the Constitution of the U.S. 
1) Your orator further shows that the revenue acts of the 

State of Louisiana for the vear- 1582 and 1554, in so far as 
they authorize or require the said police jury and the said J. H. Gu- 
foil, assessor, and the said HL. B. Llolmes, collector, to apply and levy 
aud collect said taxes on the judgment so held by vour orator against 
the said) parish of Madison, and the ordinances of the police jury 
made in pursuance thereof, are unconstitutional, null, and void, as 
bere 1" ugha to ale in violation ot the aforesaid section 10 of 
article | of the Constitution of the United States relating to the Im- 
pairment of contracts, and repugnant to and In violation of see. 1 of 
the Lith Amendment to said Constitution, as depriving vour orator 
of tits Property without due process of law. 

Your orator shows that at the time of the origin of his said con- 
tract ho power, right, or authority existed in the State of Louisiana, 
or with said parish of Madison,to tax the salary and fees and emolu- 
ments of lis office, and that the right did exist in him to compel the 
prrariypol parvinvent of such salary and fees and emoluments. 

That the illegal and unconstitutional legislation ef the State of 


Louisiana and the unwarranted decisions of its hon’l. sapreme court 


| 
I 
( 


hiss Tk tla obligation of his contract by taking away entirely 
all remedy for its enforcement, and are about to destroy the obliga- 
tion by subjecting his judgment to State and parish taxation, which 
will absorb the amount thereof and operate a virtual confiscation 
before he can have any remedy for its enforcement 

That exeept for such unconstitutional legislation and such denial 
Ol Justice by the hon’l. the supretne court, and such failure and re- 
fusial Ly the said police jury to carry out in cood faith the agree- 

nent of compromise with your orator, the said judgment 
20 would have long avo been paid and satishied, and that the 

suid State of Louisiana and parish of Madison in thus with- 
holding rom your orator pavinent of the debt SO) justly due to him, 
and at the same time Ini posing taxes thereon which will ultimately 
absorb the amount of the debt, and depriving him of his property 
without due process of law, and an impairing — the obligation of his 
contract: 

Where lore, the premises considered, your orator prays tobe allowed 
to — the pleadings and to file this amended and supplemental bill, 
and that a writ of injunction issuing out of and under the seal of 
this hon’). court be directed to said Henry b. Holmes, collector of 
State and parish taxes for the State of Louisiana and parish of Madi- 
son, enjoining and restraining him and his successors In office from 
selling the judgment of your orator against the said parish of Madi- 
son to satisfy the demand of the State of Louisiana and parish of 
Madison for State and parish taxes levyed thereon, and to the said 
parish of Madison, by Elias S. Dennis, president of its police jury, 
and James H. Gilfoil, assessor, and H. B. Holmes, collector, of State 
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and parish taxes, enjoining and restraining them,and each of them, 
and their successors in oflice, from assessing said judgment for tax- 
ation, and from levying, or attempting to levy, State and parish and 
district taxes thereon. 

And that writs of subpecena issue to the said parish of Madison, 
represented by Elias 8. Dennis, president of the police jury, and to 
the said James H. Gilfoil, assessor, and = the said Ilenry 3. 
Holmes, collector, of State and parish taxes, thereby command- 
ne them, and enech of them, at a certain time ana under il 
certain penalty therein to be limited, personally to appear 

before this hon’l. court, and then and there full, true, 


2] direct, and perfect answers make to all and singular the prem- 

ises, but not ui oath or atlirmation, the benefit whereof 
is expressl\ Wil ct] And that it be decres | threat the afore srilc ucts 
of the Legis ire « he State of Louisiana, and the int rpretation 
of the hon | SUC rt thereon, and this ordinances of the 
police jury, and the proceedings of the said defendants had in 


pursuance thereof, are unconstitutional, null, and void, as repue- 
nant to and in violation of the aforesaid provision of the Consti- 
tution of the U.S, and that they be perpetually enjoined, they 
and thes ccessors in office, from assessing the judgment of 
complainant against the said parish of Madison for taxation, and 
from levving tuxes thereon, and for such further or other relief in 
the premises as the nature of this case may require and to your 
honors shall seem meet. 


— 


WADE R. YOUNG, Solic-tor. 


—s 
‘4 


peared Wade RK. Young, who, having been by me duly sworn, 
deposes and says that he is the solicitor for the complainant, and 
that all the facts stated and allegations made in the foregoing bill 
are true und correct to the best of his knowledge and belief. 


WADE RK. YOUNG, 


Before me, the undersigned authority, personally came and ap- 


Sworn and subscribed before me this 29th day of April, 1886. 
J. B. BEATTIE, 
Ly ( Le rk. 


(Endersed :) Filed April 29th, 1886. J. B. Beattie, d’y clerk. 
2? E-rtraet from thie Minutes. 
United States Cireuit Court. Western District of Loulsiana. 


Monpbay, July 19th, 1886. 
Court met pursuant to adjournment. 
Present: His honor Aleck Boarman, district judge, presiding. 
J. C. SEALE 


Us 


- No. 122. 
H. B. Hormes, Sheriff, et als. ) 


Motion to remand sustained. See decree. 
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Decree. Filed July 20th, 1886. 
United States Cireuit Court, Western District of Louisiana. 


J. C. SEALE 
v's. >No, 192 
H. B. LloLMES, Tax Collector. | 


This cause came on to be heard on the motion of defendants to 
remand the suit to the State court, and the court being of the opinion 
that — record in the State court did not disclose a proper case for 
removal, and that amendments were not permissable In this court 
to remedy the detect and set out the necessary facts to give this court 
jurisdiction, it is ordered, adjudged, and deereed that the amended bill 
offered by the complainant be disallowed, and that the suit be re- 
manded to the Sth district court for the parish of Madison and 
State of Loutsiana. 

This done, had, and signed in open court this 20th day of July, 
LSS6. 

ALECK BOARMAN, 
US Judge. 


93 (Indorsed :) No. 122. U.S. eireuit court, western district 
La. Pg i Seale Us, LH. 1. Llolmes, Lux collector. Judgment. 
Filed July 20th, 1886. J. B. Beattie, d’y clerk. 


Ord y" Allowing Appeal. 
extract from the Minutes 
United States Circuit Court, Western District of Louisiana. 
Turspay, July 20th, 1886. 
Court met pursuant to adjournment. 
Present: His honor Aleck Boarman, district judge, presiding. 
J. C. SEALE ) 


rg. » No. 122. 
H. B. Hormes, Sheriff, et als. } 


On motion of Wade R. Young, [sq., solicitor for complainant, it 
is ordered that an appeal be granted in this case, returnable into the 
Supreme Court of [the] United States within 50 days from the date 
hereof, with a supersedeas and affirmative order continueing In force 
a preliminary injunction granted herein until further order of the 
United States Supreme Court, upon complainants entering into 
bond, conditioned according to law, in the sum of five hundred dol- 
lars ($500.00), solicitors for defendants being present in open court 
and taking cognizance thereof. 


Appeal Bond. Filed July dist, 1556. 


Know all men by these presents that we, Jacob C. Seale, as prin- 
cipal, and Joseph M. Seale, as surety, are held and firmly bound 
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unto H. B. Holmes, sheriff and ex-officio collector of State 
24 and parish taxes for the State of Louisiana and parish of 

Madison, in the fuli and just sum of five hundred dollars, to 
be paid to the said H. B. Holmes, sheriff, ete., their certain attorneys 
and executors and administrators, jointly & severally by these 
presents, 

Sealed with our seals and dated this 29th day of July, in the vear 
of our Lord one thousand eight hundred and eighty-six. 

Whereas lately ata cireuit court of the United States for the west- 
ern district of Louisiana, in a suit depending Im said court between 
Jacob C. Seale, as plaintiff, and the said H. B. Holmes, sheriff, ete., 
as defendant, i decree Was rendered acalst the sald Jacob Ls Seale, 
and the Sitld plarotifi byea\ big obtained iil upped! and filed il COpY 
thereol in) the eh rks oflice of the suid court to reverse the suid de- 
creo in the aforesaid suit, ana il citation directed to the Salad LI. 13. 
Holmes. shi riff, et citing and admonishing [him to be and clpopy cur’ 
at a Supreme Court of the United States within thirty days from 
the date of said order of appeal: 

Now the condition of the above uvbligation is such that if the said 
Jacob U. Seale shall prosecute his said appea! to etlect anil auhiswer 
all damages and costs if he fail to make his plea good, then the 
above obligation to be void ; else Lo remain 11) full foree and Virtue, 

Sealed and delivered in) presence ol Charles PF Melk arland and 
John P. Seale on the day and date first herein written. 

J. C. SEALE. 
J. Mw. SEALA. 

Witnesses: 

C. JI. McFARLAND. 
J. ©. SEALE. 


Approved by— 


te 


Before me, the undersigned authority, personally came and 

20 appeared Joseph M. Seale, who slened, seuled, and delivered 

the fore voing lnstruments in miy presence, ana the sid J0- 

seph M. Seale, being by me duly sworn, deposes and says that he 

own- in fee-simple and is possessed of property rights and credits 

within the said district which can be taken in execution of the 

value largely exceeding the sum of five hundred dollars over and 
above all labilities and exemptions. 


J. M. SEALE 


Sworn to and subseribed before me this 20th dav of July, A. D. 
ISSO. 
[SEAL. | Ss. S. P. DANGERFEILD. 
Notary Public. 
Approved July olst, 1SSG6. 
ALECK BOARMAN., 
[” ». Judge. 


[Endorsed:] Filed July 31st, 1886. No. 122. Appeal bond. J. 
B. Beattie, d’y clerk. 
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Extract of Minutes. 


WEDNESDAY, August 4th, 1886. 
Court met pursuant to adjournment. 
Present: His hon. Aleck Boarman, dist. judge, presiding. 
Ordered, That the court do now adjourn until the next regular 
term. 
ALECK BOARMAN, 
U.S. Judge. 


yA LUxiIreD STATES OF AMERICA: 


Circuit Court of the United States, Fifth Cireuit and Western Dis- 
trict of Louisiana. 
CLERKS OFFICE. 
|, J. B. Beattie, deputy clerk of the circuit court of the United 
States for the fifth cireuit and western district of Louisiana, do 
hereby certify that the foregoing 25 pages contain and form a full, 
complete, true, and perfeet transcript of the record and proceedings 
had, together with all the evidence adduced, on the trial of the case 
of J. C. Seale vs. H. B. Holmes, sherilf, ef als... No. 122 of the docket 
of the said court. 
Witness my hand and the seal of said court, at the citv of Monroe, 
La., this 19th day of August, A. D. 1556. 
fSeal U.S. Cirenit Court for the Western Dist. of La. ] 
J. B. BEATTIE, 
Deputy (Verl: 


|, Aleck Boarman, United States judge for the western district of 
Louisiana, do certify that J. B. Beattie, whose name is signed to the 
ubove tertificate as deputy clerk of the cireuit court of the United 
States for the fifth cireuit and western district of Louisiana, was, at 
the time of signing said certificate and is now, the deputy clerk of 
enid court: that said certificate Is in clue form of law, and that full 
faith and eredit are due to his ofticial attestations as such deputy 
clerk. 

Giver under my hand, at the city of Shreveport, La., in said dis- 
trict, this 24th day of August, A. 1). 1886. 


ALECK BOARMAN, Judge. 


Endorsed on cover: W. Loutsiana ©. C. U.S. No. 1238. Jacob 
(" Seale, appellant, vs. H. 6b. Holmes. sheriff and ec-officio collector 
of State and parish taxes for the State of Louisiana and parish of 
Madison. Filed October 21, 1SS6. 


Supreme Court of the United States. 


J.C, SEALE, Appellant, 
ve. + BO. Ieee. 
HW. B. HOLMES, Tax Coll. et al. Appellees, 
ane 
J.C. SEALE, Appellant, 
ve. + No. 1287. 
THE PARISH OF MADISON, et al. Appelees. 


Lppeal tyra Dnited Slates (Vreuit Court tory’ the W, when 


District or Louisiana. 


BRIEF OF PLAINTIFF AND APPELLANT. 


™~ 


, 
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Supreme Court of the United States. 


_ 
ee 


J.C. SEALE, Appellant, 
ve. > No. 1238. 
Hf. B. HOLMES, Tax Coll. et al. Appellees, 


J.C. SEALE, Appellant, 


— 
j vs. +} No. 1237. 
THE PARISH OF MADISON, et al. Appelees. 
App al trom Unite d Stat XN Creu Court for the W, the ri 
District of Louisiana. 
BRIEF OF PLAINTIFF AND APPELLANT. 
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May it please your Honors: 
These two suits grew out of the same state of facts 
and can be best argued together. They were originally 


tiled in the State Court, and removed to the Cireuit 


Court, as suits arising under the Constitution or laws of 
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ment at the same time should provide for its payment 
by ordering the assessment and collection of a special 
tax, sufficient to satisfy the same. 

He obtained judgment in the lower Court for $5,- 
214.52.. and no provision for the levy of a tax to satisty 
the judgment. 

He appealed the case to the Supreme Court of 
Louisiana, and there obtained judgment for $7,537.41... 
with legal interest from judicial demand, and no pro- 
vision for the levy of a tax to satisfy the judgment. 

The reasons given by the Supreme Court of Louis- 
lana for its judgment were : 

Ist.—That the two suits, taken up and tried as test 
cases, Were in point of fact the only ones that were 
really defended of ail those instituted. 

That answers were filed in the others, but they 
seemed to have awaited the issue of those named, and 
when they were determined the others were not further 
prosecuted. 

2nd.—That plaintitt had no contract within the in- 
tendment of the provisions of the Federal Constitution, 
relating to the impairment of contracts, and that the act 
of 1869, under which he claimed a provision for the levy 
of a tax to pay the judgment, had been repealed by the 
Act of 1877,—Seale vs. Parish of Madison 34 An 265. 
The plaintiff then applied for a writ of mandamus, which 
also came before the Supreme Court of Louisiana on ap- 
peal, and was refused for the same reasons. 

Ile then abandoned the further prosecution of the 
suit upon the express agreement of the Police Jury of the 
parish to pay the amount determined to be due to him 
by the judgment of the Supreme Court of Louisiana, 
being the sum of $7,587.40., with five per cent per an- 
num interest, from Mav 14th 1877. 
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In pursuance of this agreement, the Police Jury 
paid $1,000.00 on April 28th 1885, and $5,000.00 on July 
16th 1885, leaving then due the sum of $4, 621.45, and 
the the sum of 890.00 costs. 

After these payments the Police Jury refused to 
make any further payments, or to make any provision 
tor the satisfaetion of the judgment, and in the summer 
of 1885 the State and Parish officers, pretending to be 
acting in obedience to the Revenue Acts of 1882 and 
1884, proceeded to tax the judgment of the plaintiff 
against the parish, and upon his refusal to pay, caused 
the judgment to be seized and advertised for sale. The 
plaintiff then sued out the injunction in the suit of Seale 
vs. Llolmes, Tax Colleetor, and removed the suit into the 
Circuit Court in October 1885. 

At the beginning of the current year the Police 
Jury, in gross disregard of the rights of the plaintiff, and 
of their agreement to pay and satisfy his judgment, pro- 
ceeded to contract tor the building of a Court house and 
jail, and to appropriate all the proceeds of the general 
tax, accrued and to accrue, to that purpose, without 
making any provision whatever for the payment of the 
debt to plaintiff. 

The plaintiff thus found himself with a judgment 
which, in so far as he could obtnin relief from the State 
Courts, was likely to be confiscated by State and parish 
taxation, and for the satisfaction of which, by the rem- 
edy existing at the time of his contract, he had twice in 
vain applied to the Supreme Court of the State. 

[lis right to a writ of error from the U. 8. Supreme 
Court, had been allowed to lapse upon the faith of the 
promise of the Police Jury to pay the judgement, and if 
he ever had any rights which the State Courts would 


recognise, he had invoked them in vain. 
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But this argument, like so many others addressed to 
this Court, ignores the interpretation which the Court 
puts upon the words, *a case arising under the the Con- 
stitution, or a law of the United States.” 

In the case of Starin vs. New York, supra, the 
Court said: 

“The character of a case is determined by the 
questions Involved. Osborne vs. Bank of United States, 
9 Wheaton S24. [f from these questions it appears that 
some title, right, privilege or immunity, on which the 
recovery depends, will be defeated by one construction 
of the Constitution, or a law of the United States, or sus- 
tained by the opposite construction, the case will be one 
arising under the Constitution or laws of the United 
States, within the meaning of that term as used in the 
Act of 1875; otherwise not. 

tohen vs. Virginia,—6 Wheaton 379. 

Osborne vs. Bank of U.S. supra. 

Mayor Vs. Cooper,—b Wallace 252. 

Gold Washing & Water Co vs. Keyes—06 U.S. 201, 
Tennessee vs. Davis,—100 U.S. 264. 

Railroad Co. vs. Mississippi,—102 U.S. 140. 

Ames vs. Kansas,—111 U.S. 462. 
Kansas Vacitic Rh. Co. vs. Atcheson,—R. C. 112 U.S. 416. 
Prov. Saving L. Ins. Co. vs. Ford,—114 U.S. 641. 
Pacifie R. R. Removal cases, —115 U.S. 11. 

Such being the unitorm interpretation, it is apparent 
that the suggestion that the defendant tax collector 
might have been acting as a mere trespasser, without 
warrant or authority of law, is in eftect a suggestion that 
in such case the right claimed by the complainant under 
the Constitution of the United States, does not extend to 


protection from the illegal acts of State officers. 
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But this is in fact a suggestion that the right on 
which his recovery depends will be defeated by that con- 
struction of the Constitution. ‘There are three capacities 
and only three, in which the detendant could have acted. 
Ile could act asa State officer, by virtue of and in obedi- 
ence to a law of the State. Tle could act as a State 
officer, virtute officiil, in disregard and violation of the 
laws of the State. And he could act as an individual, a 
mere private citizen. 

In the first case it would be necessary to aver that 
the party was acting as a State officer, by the authority 
ot and in obedience to, a State law, and that such law 
Was repugnant to and in conflict with, the provision of 
the Constitution of the United States. 

In the second case it would be necessary to aver, 
only that the party was acting as a State officer, acting 
virtute officii, and that his acts as such tended to de- 
prive the complainant of his property without due 
process of law. 

[t is not necessary to consider the third case, beeause 
it is charged that the defendant was acting as a State 
otheer, acting virtute ofticil, as collector of State and 
parish taxes, for the State of Louisiana and Parish of 
Madison. 

Now the right claimed by the complainant, is, that 
the acts of the State officer are in conflict with the pro- 
vision of the 14th Amendment to the United States Con- 
stitution, because if not restrained, such acts will deprive 
him of his property without due process of law. 

It is urged upon the arguinent of a motion to re- 
mand, that the Court should put that construction upon 
the provision of the Constitution which would deteat the 
right upon which his recovery depends. In other words 
that the Court should so construe the provision of the 
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14th Amendment, as to contine the protection accorded 
by it, to persons who are about to be deprived of their 
property by the acts of a State officer, done in obedience 
to, and by the authority of, a State law. 

And should not put that construction upon the pro- 
vision, which would sustain the right upon which his re 
covery depends. In other words, should not so construe 
the aforesaid provision, as to extend the protection to 
all cases where persons are about to be deprived of their 
property by the acts of State officers, who act virtute 
officii, by the authority and in the name of the State. 

But the Court cannot construe the Constitutional 
provision, and apply its construction to the facts stated 
in the bill, without taking jurisdiction, and denying the 
motion to remand. 

It is this that properly distinguishes the motion to 
remand from the general demurrer. Upon the trial of 
the motion to remand, it is only necessary for the Court 
to determine whether the right upon which the recovery 
depends, will be deteated by one construction of the Con- 
stiution, or sustained by the opposite construction, 

[It may be apparent from an inspection of the 
Record, that the Court will so construe the provision of 
the Constitution, as to defeat the right upon which the 
recovery depends, but questions of that character must 
be presented by demurrer. 

In the case of Southern Pacitie R. Co. vs. State of 
California, decided April 26 1886, your honors said: 
“The right of removal does not depend upon the val- 
idity of the claim set up under the Constitution or laws. 
It is enough if the claim involves a real and substantial 
dispute or controversy in the suit.” 

There is but one other provision applicable to such 
cases, and that is section 639 KR. 5. 


II 


‘That if, in any suit commenced ina Cireuit Court, 
or removed from a State Court to a Circuit Court of the 
United States, it shall appear to the satisfaction of said 
Cireuit Court, at any time after said suit has been 
brought or removed thereto, that such suit does not 
really and substantially involve a dispute or controversy 
property within the jurisdiction of said Circuit Court. 

! the said Cireuit Court shall proceed 
no further therein, but shall dismiss the suit or remand 
it to the Court from which it was removed.” 

By virtue of the authority thus conferred, the Court 
might, if it appeared to its satisfaction that this suit does 
not really and substantially involve a dispute or contro- 
versy within its jurisdiction, remand the suit to the 
State Court. 

But it cannot well appear in this case that the suit 
does not really and substantially involve a dispute or 
controversy properly within the jurisdiction of the 
Court, because the right upon which the recovery de. 
pends will be defeated by one construction of the 14th 
Amendment, or sustained by the other. 


If the Court so construes the provision as to contine 
it to cases where the State officer is acting by virtue of 
and in obedience to a State law, the right will be de- 
teated. 

If the Court so construes the provision as to extend 
it to all cases where the State officer is acting, virtute 
officii, by the authority and in the name of the State, 
the right will be sustained. 

This is sufficient to dispose of the motion to re- 
mand, and it should be denied. 

But it is most respectfully and most earnestly urged 


that the construetion contended tor by defendant’s coun- 
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sel, is nol the eorrect ana proper construction of the 
provision, 

A vast majority of the cases in which persons will 
need to invoke the protection of the provision, will be 
eases in which the State officers, acting virtute offici, in 
the name and by the authority of the State, seek to de- 
prive persons of life, liberty, or property, without due 
process of law % 

This makes the distinetion between the provision 
relating to the impairment of contract, and that relating 
to due process of law. 

Section 10 of Article 1, reads: 

No State ° * ** * ‘K shall pass any 
bill of attainder, or ex post facto law, or law impairing 
the obligation of contracts. 

Section J ot Article XIV, reads: 

Nor shall any State deprive any person of life, lib- 
erty or property, without due process of law. 

The first is a restriction upon the exercise of the law 
making power, and uniess there is some law, organic or 
statute, there can be no violation of the provision. 

But the second is a prohibition addressed to the 
States, and is directed to the action ot the politi “al body. 
by whatever instrument and in whatever mode that 
action may be taken. In the case of Ex parte Virginia, 
10 Otto 339, this Court said: 

* We have said the prohibitions of the 14th Amend- 
ment are addressed to the State.” 

They are; “No State shall make or enforce a law, 
which shall abridge the privileges or immunities of cit- 
izens of the United Staies “i “i “i nor deny 
to any person within its jurisdiction the equal protection 


of its laws.” 
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They have reterence to the actions ot the political 
body denominated a State, by whatever instrument and 
in Whatever modes that action may be taken. <A State 
ucts by its legislative, its executive, or its judicial au- 
thorities. It can act in no other way. The Constitu- 
tional provision, therefore, must mean that no ageney of 
the State, or of the offieers, or agents by whom its 
powers are exerted, shall deny to any person within its 
jurisdiction the equal protection of the laws. 

Whoever, by virtue of a public position under a 
State government, deprives another of property, life, or 
liberty, without due process of law, or denies or takes 
away the equal protection of the laws, violates the Con- 
stitutional inhibition; and as he acts in the name and for 
the State, and is clothed with the State power, his act is 
that of the State. 

This must be so, or the Constitutional inhibition has 
no meaning. Then the State has clothed one of. its 
agents with power to annul or evade it.” 

There is no complaint in this suit of the acts of 
Henry b. Holmes as a private individual, but it is 
charged that in his capacity of collector of State and 
parish taxes, tor the State of Louisiana and Parish of 
Madison, acting virtute officii, in the name and by the 
authority of the State, and clothed with the State's 
power, he was about to deprive complainant of his prop- 
erty without due process of law, 

It, as so frankly stated by his counsel on the argu- 
ment of the motion to remand, he has been advised and 
knows that his acts were illegal, his conduct in persist- 
ing is all the more flagrant. 

It is no answer to the complaint to say that the 
State Court could afford to the complainant all the re- 


lief which he seeks here. 
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He was unwise enough at one time to believe that 


the judicial power of the State would secure to him the 


exercise and enjoyinent of lis rights, and it is because of 


that misplaced eontidenece he is now compelled to seek 
the -protection of the Constitution and Laws of the 
United States in this Court. 

[t is respectfully submitted that the averments of 
the original bill, are sufficient to have entitled the com- 
plainant to the removal. 

sece— 

County of San Mateo vs. Pac. R. 15 Fed. Rep. 145. 
Railroad Tax Cases, 15 Fed. Rep. 722. 

County of Santa Clara vs. Pac. R. 18 Fed. Rep. 385. 
Cincinnati Southern R. vs. Granther, 19 Fed. Rep. 305. 


II. 


It was stated in the argument that the object of 
oftering the amended bill, was to have the issues in this 
suit conformed to those submitted to the United States 
Supreme Court in the case of Murray vs. Charleston. 

In the original bill it is charged that the acts of the 
defendant tax collector, were repugnant to and in viola- 
tion of the provision of the 14th Amendment, that no 
State shall deprive any person of property without due 
process of law. 

In the amended bill it is further charged that the 
Revenue Acts of the State of Louisiana, and the ordi- 
nances of the Police Jury of the Parish of Madison, 
made in pursuance thereof,in obedience to which the de- 
fendant pretends to be acting, are in conflict with the 
provision of the United States Constitution, that no 
State shall pass any law impairing the obligation of con- 
tracts. The object of the amendment was to set out the 
facts more specifically, to make the assessor, and parish 
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ofticers, parties to the bill, and to show that the proceed- 
Ings complained of were not due process of law, because 
they were had in pursuance of a State law which im- 
paired the obligation of complainant's contract. 

In the ease of Osborn vs. Nicholson, 13 Wallace 
604, this Court said: 

“The doctrine ot the repeal of statutes, and the de- 
struction of vestel rights by implication, are alike unfa- 
vored in the law. 

Neither is to be admitted unless the implication is 
so clear as to be equivalent to an explicit declaration. 
Every doubt should be resolved against a construction 
so fraught with mischiets. 

There is nothing in the amendment which in the 
slightest degree warrants the inference that those who 
framed, or those who adopted it, intended that such 
should be its eftect. It is wholly silent upon the subject. 
The proposition, if carried out in this ease, would, in ef- 
fect, take away one man’s property and give it to an- 
other, and the deprivation would be without due process 
of law. This is forbidden by the fundamental principles 
of the social compact, and is beyond the sphere of legis- 
lative authority, both of the State and of the Nation.” 

This passage has been cited merely to show that the 
terms impairment of contract, divestiture of vested 
rights, and due process of law, bear a certain relation to 
each other, and that a law which impairs the obligation 
of a contract, or divests vested rights, like a law that 
tukes private property for public use * without compen- 
sution,” in effect takes away one man’s property and 
gives it to another, and is a deprivation without due 
process of law. 

The general averment of the original bill would 
have been sufficient, for the purpose both of jurisdiction 
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and relief, but it was considered better to make the more 
specific averments. | 

It is objected that the amendment cannot be allowed ies 
for the purpose of disclosing the jurisdiction of the 
Court, which is to be determined by the averments of 
the original bill filed in the State Court. 

This argument has been addressed to this Court 
time and again, and deserves a very serious considera- 
tion, tor the reason that the State Court could not be re- 
quired to relinquish its jurisdiction, and proceed no 
further in the case, until a record was presented con- 
forming to all the requirements of the Removal Acts. 

It is conceded that formal defects may be waived, 
or cured by amendment, but it is contended that the ju- 
risdictional facts mnst be stated in the reeord, and if not 
so stated cannot be set up by amendment in this Court.” 
There is no authority for this contention to be found in 
the Acts of Congress, or in the rules and practice of the 
Circuit Court. 

The same reasoning which applies to the record in 
the State Court, applies as well to the formalities re- 
quired by the Removal Acts, as to the jurisdictional 
facts. 

The State Court cannot be required to relinquish 
its jurisdiction, unless the jurisdictional facts are stated 
in the record, but equally the State Court cannot be re- 
quired to relinquish its jurisdiction unless the formalities r 
prescribed by the Removal Acts are complied with. 

The Circuit Court is a court of limited or special 
jurisdiction, and for that reason the jurisdictional facts 
must appear affirmatively on the record, but it has never 
been held that such facts, where necessary, could not be 


set up by amendment. 


In this case it is not proposed to set up any new 
facts, but a legal consequence deduced from the same 
tacts. 

In the original bill it was charged that the proceed- 
ings of the tax collector, were not due process of law. 

In the amended bill it is added that the Revenue 
Acts of the State, and the ordinances of the Police Jury, 
in obedience to which he pretends to have acted, impair 
the obligations of complainant’s contract. 

In the original bill it is not charged that he was 
acting neither in obedience to, nor in violation of, the 
laws of the State. 

In the amended bill it is charged that the laws of 
the State, in obedience to which he is acting, or pretend- 
ing to act, impair the obligation of a contract. 

To impair the obligation of a contract, is in efteet, 
to deprive a person of his property without due process 
of law. 

But no reason can be percieved, beyond that already 
stated, why amendments should not be allowed, and if 
they are allowed tor one purpose, there is no reason why 
they should not be allowed for all purposes. 

The rule is thus stated by Desty in his work on Fed- 
‘eral Procedure, 6th Edition, p. 228: + The record, in- 
cluding the petition, must show jurisdiction in the Cir- 
cuit Court, and any omission not afterwards supplied is 
cause for a remand; but if the proceedings are so 
amended as to remove all objection, the cause will not 
be remanded.” 

The doctrine is thus stated by this Court, in the 
case of Gold Washing and Water Co. vs. Keyes, 6 Otto, 
199: 

“It is well settled that in the Courts of the United 
States, the special facts necessary for jurisdiction must, 
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in some form, appear in the record of every suit, and 
that the right of removal from the State Courts to the 
United States Courts is statutory. A suit commenced 
in a State Court must remain there until cause is shown, 
under some act of Congress, for its transter. The record 
in the State Court, which includes the petition for re- 
moval, should be in such a condition when the removal 
takes place, as to show jurisdiction in the Court to 
which it foes. It it is not, and the OMISSION is not after- 
wards supplied, the suit must be remanded.” 

In the still later case of Ayers vs. Watson, 115 U.S., 
594, when this whole question was thoroughly discussed, 
this Court said: 

“We see no reason, for example, why the other 
party may not waive the required bond, or any infor- 
malities in it, or informalities in the petition, provided 
it states the jurisdictional facts; and if these are not 
properly stated, there is no good reason why an amend- 
should not be allowed, so that they may be properly 
stated.” 

If the jurisdictional tacts were not properly stated 
in the original bill, it is respectfully submitted that there 
is no good reason why the amendment should not be 
allowed, so that they may be properly stated. 


IL. 


The supplemental bill states all the facts fully and 
in detail, and avers the legal conclusion, that the Rev- 
enue Acts of the State of Louisiana for the years 1882 
and 1884, and the ordinances of the Police Jury of the 
Varish of Madison, made in pursuance thereof, in so far 
as they seek to subject the judgement of complainant 
against the parish, to State and parish taxation, are re- 
pugnant to and in conflict with section 10, article 1 of 


19 


the United States Constitution, that no State shall pass 
any law impairing the obligation of contract. 

As was said in argument, the object in filing the 
supplemental bill, was to have the issues in this cause 
conform to the issues in the case of Murray vs. Charles- 
ton, 98 UL S., 432. 

The same issues were presented to the Court in the 
Kastern district, in the eases of De Vignier vs. City of 
New Orleans, and Folsom Bre. vs. same, reported in 16 
Fed, Rep., }). 11. 

ln that case the Court said: 

“In Railroad Company vs. Pennsylvania, 15 Wal- 
lace, 300; Murray vs. City of Charleston, 96 U.S., 432, 
and Hartman vs. Greenham, 102 U.S., 672, the Supreme 
Court of the United States has settled, among other 
propositions of law, the two following, which apply to 
these cases. Ist. That the exercise of the power of 
taxation by municipal corporations, is such an act of 
legislation that if it impairs the obligation of a contract 
it is within the prohibition of article 1, section 10, that 
ho State shall pass a law impairing the obligation of a 
contract. 

It can hardly be doubted but what the status of ob- 
ligations, so far as relates to exemption from taxation 
hefore suit, would continue atter suit; otherwise the 
debtor, by making default in the performance of his 
contract, would cast an additional burden upon the ered- 
itor, and cause a subtraction from the amount due.” 

The Court, however, prefered to rest its decision 
upon the other ground, and added : 

“It is not necessary in these cases to consider the 
question of the power of the city to tax the debts which 
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it owes, to those who reside within it, whether they are 
represented by bonds or exist in judgments.” 

This caution was very necessary, because the United 
States Supreme Court in the case of Murray vs. Charles- 
ton, 6 Otto, 432, had prefered to rest its decision upon 
the first ground, that the law impaired the obligation of 
the contract, and said: 

“The obligation of a contract depends upon its 
terms and the means which the law in existence at the 
time affords for its enforcement. 

A law which alters the terms of a contract, by im- 
posing new conditions, or dispensing with those ex- 
pressed, is a law which impairs its obligation; for sucha 
law ** ** ** relieves the parties from the 
moral duty of performing the original stipulations of the 
contract, and it) prevents their legal enforcement.” 
What was thus said, it is true, was in a case where the 
question was, Whether a tax thus imposed upon a non- 
resident holder of bonds, issued by a company chartered 
by the State, was warranted by the Constitution. But 
so far as it speaks of what constitutes impairing the con- 
tract obligation, it is applicable in its fullest extent, to 
all legislation affecting contracts, no matter who may be 
the parties. We do not care now to enter upen the con- 
sideration of the question whether a State can tax a debt 
due-by one of its citizens, or municipalities, to a non-res- 
ident creditor, or whether it has any jurisdiction over 
such a creditor, or even the credit he owns. Such a dis- 
cussion is not necessary, and it may be doubtful whether 
the question is presented to us by this record. 

[t is enough for the present case that we hold, as we 


do, that no municipality of a State can, by its own ordi- 
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nances, under the guise of taxation, relieve itself from 
performing to the letter all that it has expressly prom- 
ised to its creditors. 

There is no more important provision in the Federal 
Constitution than the one which prohibits States from 
passing laws impairing the obligation of contracts, and 
it is one of the highest duties of this Court to take care 
the prohibition shall neither be evaded nor frittered 
away. 

Complete effect must be given to it in all its spirit. 
The inviolability of contracts, and the duty of perform- 
ing them, as made, are foundations of all well ordered 
society, and to prevent the removal or disturbance of 
these foundations, was oue of the great objects for which 
the Constitution was framed.” 

The complainant's case is a far stronger one than the 
above. 

Ile was a public officer, and entitled by law asa 
part of the salary, and fees, and emoluments of his office, 
to a commission of five per cent on the amount, for de- 
fending any suit in which the parish was defendant, R. 
8.1186. Ile defended successfully all the suits brought 
against the parish, relieved it of an indebtedness which 
would have bankrupted the property holders, and fairly 
earned his fees, amounting to $34,388.00, of which he 
had recieved only $5,400.00. 

By the law in existence at the time of his appoint- 
ment and services, and which entered into and formed a 
part of his contract, he was entitled to a judgment 
against the parish for the amount of his fees, with an 
order to the board of assessors or parish otiicers, whose 


duty it was to assess taxes, forthwith to assess a parish 
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tux at a sufticient rate per cent upon the assessment roll 
of the vear to pay and satisfy the judgement, with in- 
terests and costs, R. Ss. 2628. As a public officer, the 
salary, and fees, and emoluments of his office were ex- 
empt from State and parish taxation, 

The first impairment of his contract was the repeal 
of the Act of 1869, Sec. 2628, R.S., by the Act of 1877, 

The second impairment was by the decree and judg- 
ment of the Supreme Court of Louisiana. 

Ist.—That because two of the suits only were actu- 
ally tried, as tests cases, according to the practice of the 
Court, the others were not defended, although answers 
were filed, and they awaited the issue of the two named, 
and when they were determined, were not further prose- 
cuted, 

2nd.—That complainant had no contract with the 
parish within the intendment of the provision of the 
Federal Constitution. 

The third impairment was by the judgment and de- 
cree of the Supreme Court of the State rejecting his 


prayer for a peremptory mandamus, 


The fourth impairment was by the Revenue Acts of 


1882 and 1884, subjecting to taxation all judgments, 


suits. and causes in action. 


Ile thus finds himself, years atter the termination of 


lis services, and after having exhausted every eftort to 


obtain the payment of his debt, with a judgment against 


the parish which he cannot execute by any process of 


State law, and which he sees being gradually confiscated 
by State and parish taxation. 

It the Cireuit Court, as a Court of Equity, especially 
charged with the duty of interpreting and administering 
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the Constitution and Laws of the United States, is pow- 
erless to entertain jurisdiction and afford relief in such a 
ease, then, as said by the Supreme Court in Ex parte 
Virginia, the Constitutional provision has no meaning, 
and the State has clothed its agents with power to annul 
or evade it. 

See—Sawyer vs. Concordia, 12 Fed. Rep. 754. 

U.S. ex rel Watson vs Mobile, Fed. Rep. 768. 

In the case of Seale vs. Parish of Madison et al, 
these questions of law are presented. 

Ist.—Does the Act of 1877. repealing the Act oft 
1869 providing for the levy of a tax to satisfy the judg- 
ment, impair the obligation of the contract between 
complainant and Parish of Madison ‘ 

2nd.—Does the judgment and decree ot the Su- 
preme Court of Louisiana, that only two of the suits 
were actually defended, within the contemplation of Sec. 
1186 R. S., beeause according to the practice of the 
Court, only two were taken up and tried as test Cases, 
while the others awaited the issue, and when these two 
were determined, were no further prosecuted, impair the 
obligation of complainant's contract ‘ 

3rd.—If such judgment was not simply erroneous, 
but was apparently rendered in wilful and wanton dis- 
regard of the law and the facts, is such judgment void 
and not due process of law’ 

4th.—Does the judgment of the Supreme Court of 
Louisiana that complainant had no contract with the 
Parish of Madison, within the intendment of the pro- 
vision of the Federal Constitution, impaired the obliga- 
tion of complainants contract with said parish ? 

dth.—If such judgment and decree of the Supreme 


Court of Louisiana has impaired the obligation ot such 
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contract, what is the effect of such judgment? Is such 
judgment merely erroneous, and to be reviewed only on 
writ of error trom the United States Supreme Court, or 
is it a void judgment? 

6th.—If a judgment of a State Court, conflicts with 
a provision of the Constitution of the United States, be- 
‘ause the State Court was without jurisdiction ratione 
materiae, or ratione personae, or because the Court has 
transcended the powers conferred upon it by law, or be- 
cause it has deprived a person of life, liberty or property, 
without due process of law, or because it has impaired 
or destroyed the obligation of a contract, or because 
rendered in wanton and wilfal disregard of the law and 
the facts, or for any other reason, is it necessary to pros- 
ecute a writ of error from the Supreme Court of the 
United States, to obtain relief from such void judgment ? 

7th.—If the judgment of the Supreme Court of 
Louisiana, fixing and deterniining the amount of the in- 
debtedness by the Parish of Madison to complainant, 
and denying lis prayer for the the levy of a special tax 
to satisty the judgment, is final and res adjudicata, be- 
cause of the failure of complainant to prosecute a writ of 
error, and complainant was induced to abandon the 
prosecution of such writ, to obtain the relief which he 
would have obtained in the United States Supreme 
Court, by the express promise and agreement of the 
Police Jury of the Parish of Madison to pay and satisfy 
the amount determined to be due by the judgment of 
the Supreme Court of Louisiana, can the Circuit Court, 
as a Court of Equity, decree a specitic performance of 
the promise and agreement of the Police Jury to pay 
and satisfy the indebtedness, upon being shown that com- 
plainant has no plain, complete, and adequate remedy at 
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law, or aftord to him such other and general relief, as 
equity, and the nature and circumstances of the case 
may require? 


I. 


These questions are all Federal questions, arising 
under the Constitution and Laws of the United States, 
since it appears that the title, right, privilege, or immu- 
nity on which the recovery depends, will be defeated by 
one construction of the Constitution, or sustained by the 
opposite construction, and what has been said before of 
the jurisdiction ot the Court, applies equally to this case. 

There is not a question involved in either case 
which does not arise under the Constitution or laws of 
the United States, and require a construction which will 
defeat, or sustain, the right on which the recovery de- 
pends. 

The prayers of the petition are in the alternative; 
to have the judgment and dec’ee of the Supreme Court 
of Louisiana declared void in toto, and a recovery on the 
original cause of action; to have the judgment and de- 
erce declared void, in so far as it puts upon the Act of 
1877, a construction which impairs the obligation of 
complainant’s contract by taking away the remedy which 
existed at the time of the contract, and a recovery for 
the amount determined to be due by the said judgment, 
with a provision for the levy of a special tax; to have a 
decree for a specific performance by the Parish of the 
promise and agreement by the Police Jury to pay and 
satisfy the debt, in consideration of which complainant 
abandoned the prosecution of a writ of error, either by 
the levy of a special tax, or by a payment from the pro- 
ceeds of the general tax, accrued or to accrue. And for 
general relief in the premises.” 
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The real difficulty in the case consists in the fact 
that the petition was framed according to the practice of 
the State Courts, and contains prayers for relief which 
embody remedies at law as well as in equity. 

[In the Cireuit Court there ean be no relief in equity 
wheo there is a plain, complete and alequate remedy at 
law. 

[f the judgment and deeree of the Supreme Court 
of Louisiana is wholly void, the plaintiff can declare on 
the original contract on the law side of the Court, and 
must seck his remedy there. 

If it is void in part only, in so far as it has impaired 
the obligation of the contract by taking away the rem- 
edly by the levy of a special tax, which existed at the 
time ot the origin of the contract, the plaintiff can sue 
at law on the judgment, and must pursue that remedy, 
Freeman on judgments, Seetion 432. 

If however the judgment and decree of the Supreme 
Court of Louisiana is not void, but final and res adjudi- 
rata, the only remedy which the plaintiff can have is in 
equity. To this reliet, and in fact to any relief at all in 
this Court, it ts indispensible, a condition precedent, that 
the judgment and decree of the Supreme Court of 
Louisiana shall be shown to have been either void or 
erroneous; for if the plaintiff had, as decided, no con- 
tract with the Parish of Madison, within the intendment 
of the provision of the Federal Con-titution, the prose- 
eution of the writ of error would have availed him 
nothing, and the proinise of the Police Jury to pay and 
satisfy the judgment, would be a mere nudum pactum, 
an agreement without any valid consideration. 

It must be shown affirmatively that plaintiff did 
have a contract which was protected by the provision of 
the Federal Constitution, and that the construction put 
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by the Supreme Court of Louisiana upon his said con- 
tract was void, or erroneous, and would have been re- 
versed on writ of error trom the United States Supreme 
Court. 

According to the practice of the Circuit Court, the 
suit having been removed from the State Court, the 
pleadings can be reformed, and conformed to the prae-— 
tice of the Court, under the direction of the presiding 
judge. 


I. 

That the plaintiff did have a contract which came 
within the intendment of the provision of the Federal 
Constitution, and that such contract was impaired by 
the Act of 1877, repealing the Act of 1869, and taking 
away the remedy by the levy of «a special tax for the 
puyment of the judgment, and by the judgment of the 
Supreme Court of Louisiana denying to him all benefit 
and advantage of such remedy, has been settled by the. 
opinions of this Court in the case of Fisk vs. Police Jury 
of Jefferson, filed December 21st, 1885, and reported on 
p. 329-6 U.S. 8. C. Rpt., in which the Court said: 

“In answer to the argument that, as applied to 
plaintiff's case, the Constitutional provision impaired the 
obligation of his contract, the Supreme Court decided 
that his employment as attorney for the parish, did not 
constitute a contract, either in reference to his regular 
salary, or to his compensation by fees. And _ this 
question is the ouly one discussed in the opinion, and on 
that ground the discussion rested. 

It seems to us that the Supreme Court confouned 
two very different things in their discussion of this 
question. We do not assert the proposition that a 
person elected to an office for a definite term, has anv 
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such contract with the government, or with the appoint- 
ing body, as to prevent the legislature or other proper 
authority from abolishing the office, or diminishing its 
duration, or removing him from office. 

So, though, when appointed, the law has provided 
a fixed compensation for his services, there is no con- 
tract which forbids the legislature or other proper au- 
thority, to change the rate of compensation for salary or 
services after the change is made, though this may in- 
elude a part of the terin of the office then unexpired. 

Butler vs. Pennsylvania, 10 Howard 402. 

Sut after the services have been rendered under a 
law, res lution or ordinance which fixes the rate of com- 
pensatioi, there arises an implie.l contract to pay for 
these services at that rate. 

This contract is a completed contra:t. The obliga- 
tion is perfect, and rests on the remedies which the law 
then gives tor its enforcement. 

The vice of the argament of the Supreme Court of 
Louisiana, is in limiting the protecting power of the 
Constitutional provision against impairing the obliga- 
tion of contracts, to express contracts, to specific agree- 
ments, and in rejecting that much larger class, in which 
one party having delivered property, paid money, ren- 
dered services, or suffered loss at the request of or for 
the use of another, the law completes the contract by 
implying an obligation on the part of the latter to make 
compensation. 

This ol ligation can no more be impaired by a law 
of the State, than that arising on a promissory note.” 

It being determined that the plaintiff did havea 
contract within the intendment of the provision of the 
Constitution, and that his contract was impaired by the 
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Act of 1877, repealing the Act of 1869, and taking away 
the remedy by the levy of a special tax for the payment 
of his judgment, the questions propounded remain to be 
answered, aud as they are questions which require the 
interpretation and construction of the Constitution of 
the United States, he has a right to a hearing in the 
Federal Courts. 

It may be that the claim set up by him is not valid, 
and that the Courts are powerless to give him any reliet 
in the premises. 

It may be that the judgment of the Supreme Court 
of Louisiana, although erroneous, is not void, and that 
his only remedy was by a writ of error from your Honor- 
able Court. 

It may be that the defendant parish can repudiate 
the agreement of compromise, by which the plaintiff 
was induced to abandon the prosecution of his writ of 
error, and can plead the judgment as res adjudicata in 
bar of an action on the original contract. 


It may be that a Court of Equity is powerless to 
compell a specific performance, or to decree the rescis- 
sion of the contract of compromise, and to restore to the 
plaintiff what he has lost by his performance. 


It may be that the defendant corporation is not es- 
topped by the acts and contracts of its agents, and that 
in repudiating their acts, and refusing to perform the 
agreement of compromise, it can be allowel to keep the 
fruits of the plaintiff's performance in the abandonment 
of his right to the writ of error. 

If so, the plaintiff is left without a remedy, but none 
the less he has a right, a substantial right, arising under 
the Constitution and Laws of the United States, and 
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was entitled to the removal of the suits and a hearing in 


the Circuit Court. 
The learned Judges of the Circuit Court seem to 


have proceeded upon the theory that a motion to remand 


unites the elements of a general demurrer, au | special 
plea, ana goes to thre hh rits of ac mtroversy, 

[t is respectfully submitted that the judgments re- 
manding the suits to the State Court should be reverse 1, 
and that the plaintiff should be allowed to reform his 
pleadings, and seek such relief as the Honorable Circuit 
Court can give him. 

WADE R. YOUNG, 
Of Counsel. 


Supreme Court of the United States, 


J. C. SEALE, Plaintiff and Appellant, 
US. No. 1238. 


H. B. Hotes, Sheriff and Tax Collector, Et Al., 
Defendants and Appellees. 
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This is an appeal taken by plaintiff from a judgment of the 
United States Circuit Court for the Western District of Louisi- 
- ana, sustaining a motion filed by defendants to remand said 
cause to the State Court in which it was originally filed. 

Plaintiff sets forth in his petition—That he is the owner of a 
certain judgment against the Defendant Parish of Madison for 
personal services and fees of office. That the Defendant 
Police Jury, through the machinery of assessment and taxation, 
has caused to be levied a tax on plaintiff's judgment, and that 
Defendant Sheriff and ex-officio Tax Collector has seized and 
advertised said judgment for sale to pay said taxes. That the 


action of the Parish of Madison and the authorities who asses- 
sed, levied and are attempting to collect said taxes is spoliation 
and oppression, and an attempt to repudiate the obligations of 
the parish by taxation and is in conflict with the XIVth Amend- 
ment to the Constitution of the United States—being an 
attempt to deprive petitioner of his property without due pro- 
cess of law. That the assessment and levy of said tax on said 
judgment is illegal, null and voic—said judgment being based 
on compensation for personal services rendered the parish by 
plaintiff as an officer of the State and therefore not liable for 
taxation either by the Parish or State. That neither the State 
nor the parish has any power, right or authority of law to levy 
a tax upon said judgment, same being for the balance of plain- 
tiff’s salary and the fees and emoluments of his office, and 
that said assessment and levy, and the proceedings had in pur- 
suance thereof are an attempt by said State and Parish to 
confiscate said indebtedness and to deprive petitioner of his 
property without due process of law in violation of said amend- 
ment. That said proceedings are illegal; null and void and in 
violation of said X1Vth Amendment for the reason that the 
Constitution and laws of the State of Louisiana require that all 
taxation shall be equal and uniform, and that the officers and 
agents in violation of said provisions have assessed said judg- 
ment at its full face value, while other property in said parish 
is assessed at only one-third or one-half of its actual cash value, 
and that no legal notice to pay said taxes had ever been served 
upon him. 

The petition closes with prayer for writ of injunction, which 
was granted by the State Court, and no further proceedings 
were had by the Sheriff; and it is clear that under the allega- 
tions of plaintiff’s petition, the State Court will perpetuate the 
injunction as soon as reached (as in fact, though not shown 
by the record, it has since done) so the only real controversy 
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involved is over the costs of removal and the costs of this 
appeal. 

After tue filing of this cause in the State Court, plaintiff 
filed an application and bond to remove the same into the 
Circuit Court of the United States for the Western District of 
Louisiana, on the ground that it was an injunction restraining 
the defendant tax collector from depriving petitioner of his 
property without due process of law in violation of the XIVth 
Amendment to the Constitution of the United States. Defen- 
dants then filed in the United States Circuit Court a motion to 
remand said cause, on the ground that the Circuit Court was 
without jurisdiction to try and determine the issues involved in 
said cause, it being a controversy entirely between citizens of 
the State of Louisiana and not a case arising under the Con- 
stitution and laws of the United States. The motion was tried 
and sustained, and the case is now before this Honorable Court 
on appeal taken by plaintiff from the judgment of the Circuit 
Court ordering that said cause be remanded to the State 
Court. 

The petition does not allege that the defendants were acting 
under authority of any law of the State violating any of the 
provisions of the Federal Constitution, but on the contrary it’ 
alleges that their acts in the premises were unauthorized, nall 
and void, and contrary to the provisions of the Constitution 
and laws of the State. Taking plaintiff’s allegations as true, 
the two questions for decision are: 

First—Whether or not a suit entirely between citizens of the 
same State, brought in the State Court of the parties’ domicile 
to enjoin the commission of acts unauthorized by and in viola- 
tion of the Constitution and laws of the State, can be removed 
to the Federal Court on the allegation that the acts complained 
of are also in violation of the Constitution of the Unitad States. 
Second—Whether or not after suit brought in the State 
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Court and after application and bond for removal, after filing 
of the transcript by plantiff and of motion to remand by defen- 
dants in a Circuit Court of the United States and after argu- 
ment of said motion, plaintiff will be permitted to file in that 
court a supplemental bill for the purpose of making it at that 
stage of the proceedings and for the first time since its institu- 
tion a cause removable, and in order to do which it would be 
necessary in the instant case to contradict:in the amended 
the solemn judicial statements and admissions made in the 
original bill. 

It is respectfully urged that there is no room for discussion 
upon either of these propositions, and that the State Court had 
the sole and exclusive jurisdiction of the case as originally 
brought, and that the cause, if remoyed at all, was removed by 
the filing of the petition and bond in the State Court. That 
this not being as it then stood a removable cause, it could 
not be made so by supplemental bill offered after argument ef 
the motion to remand in the United States Court. 

Wherefore, defendants pray that the judgment appealed 


from be afiirmed. 
Respectfully submitted, ZG uefpy a? 
STONE & MURPHY, 
of Counsel fur Defendants, Appellees. 


Cipreme Court of the United States 
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J. C. SEALE, Plaintiff and Appellant, 
US. No. 1238. 


H. B. Hoimes, Sheriff and Tax Collector, Et Al., 
Defendants and Appellees. 
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This is an appeal taken by plaintiff from a judgment of the 
United States Circuit Court for the Western District of Louisi- 
ana, sustaining a motion filed by defendants to remand said 
cause to the State Court in which it was originally filed. 
Plaintiff sets forth in his petition—That he is the owner of a 
: certain judgment against the Defendant Parish of Madison for 
personal services and fees of office. That the Defendant 
Police Jury, through the machinery of assessment and taxation, 
has caused to be levied a tax on plaintiff's judgment, and that 
Defendant Sheriff and ex-officio Tax Collector has seized and 
advertised said judgment for sale to pay said taxes. That the 
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action of the Parish of Madison and the authorities who asses- 
sed, levied and are attempting to collect said taxes is spoliation 
and oppression, and an attempt to repudiate the obligations of 
the parish by taxation and is in conflict with the XIVth Amend- 
ment to the Constitution of the United States—-being an 
attempt to deprive petitioner of his property without due pro- 
cess of law. That the assessment and levy of said tax on said 
judgment is illegal, null and void—said judgment being based 
on compensation for personal services rendered the parish by 
plaintiff as an officer of the State and therefore not liable for 
taxation either by the Parish or State. That neither the State 
nor the parish has any power, right or authority of law to levy 
a tax upon said judgment, same being for the balance of plain- 
tiff’s salary and the fees and emoluments of his’ office, and 
that said assessment and levy, and the proceedings had in pur- 
suance thereof are an attempt by said State and Parish to 
confiscate said indebtedness and to deprive petitioner of his 
property without due process of law in violation of said amend- 
ment. That said proceedings are illegal, null and void and in 
violation of said X1Vth Amendment for the reason. that the 
Constitution and laws of the State of Louisiana require that all 
taxation shall be equal and uniform, and that the officers and 
agents in violation of said provisions have assessed said judg- 
ment at its full face value, while other property in said parish 
is assessed at only one-third or one-half of its actual cash value, 
and that no legal notice to pay said taxes had ever been served 
upon him. 

The petition closes with prayer for writ of injunction, which 
was granted by the State Court, and no further proceedings 
were had by the Sheriff; and it is clear that under the allega- 
tions of plaintiff’s petition, the State Court will perpetuate the 
injunction as soon as reached (as in fact, though not shown, 
by the record, it has since done) so the only real controversy 
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involved is over the costs of removal and the costs of this 
appeal. 

After tue filing of this cause in the State Court, plaintiff 
filed an application and bond to remove the same into the 
Circuit Court of the United States for the Western District of 
Louisiana, on the ground that it was an injunction restraining 
the defendant tax collector from depriving petitioner of his 
property without due process of law in violation of the XIVth 
Amendment to the Constitution of the United States. Defen- 
dlants then filed in the United States Circuit Court a motion to 
remand said cause, on the ground that the Circuit Court was 
without jurisdiction to try and determine the issues involved in 
said cause, it being a controversy entirely between citizens of 
the State of Louisiana and not acase arising under the Con- 
stitution and laws of the United States. The motion was tried 
and sustained, and the case is now before this Honorable Court 
on appeal taken by plaintiff from the judgment of the Circuit 
Court ordering that said cause be remanded to the State 
Court. 

The petition does not allege that the defendants were acting 
under authority of any law ‘of the State violating any of the 
provisions of the Federal Constitution, but on the contrary it 
alleges that their acts in the premises were unauthorized, null 
and void, and contrary to the provisions of the Constitution 
and laws of the State. Taking plaintiff’s allegations as true, 
the two questions for decision are: 

First—Whether or not a suit entirely between citizens of the 
same State, brought in the State Court of the parties’ domicile 
to enjoin the commission of acts unauthorized by and in viola- 
tion of the Constitution and laws of the State, can be removed 
to the Federal Court on the allegation that the acts complained 
of are also in violation of the Constitution of the Unitad States. 

Second—Whether or not after suit brought in the State 
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Court and after spplication and bond for removal, after filing 
of the transcript by plantiff and of motion to remand by defe.- 
dants in a Circuit Court of the United States and after argu- 
ment of said motion, plaintiff will be permitted to file in that 
court a supplemental bill for the purpose of making it at that 
stage of the proceedings and for the first time since its institu- 
tion a cause removable, and in order to do which it would be 
necessary in the instant case to contradict in the amended 
the solemn judicial statements and admissions made in the 
original bill. 

It is respectfully urged that there is no room for discussion 
upon either of these propositions, and that the State Court had 
the sole and exclusive jurisdiction of the case as originally 
brought, and that the cause, if remoyed at all, was removed by 
the filing of the petition and bond in the State Court. That 
this not being as it then stood a removable cause, it could 
not be made so by supplemental bill offered after argument of 
the motion to remand in the United States Court. 

Wherefore, defendants pray that the judgment appealed 


from be affirmed. —_— 
Respectfully submittea, ¥ Poe fr} q 
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of Counsel fur Defendants, Appellees. 
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: This is an appeal taken by plaintiff from a judgment of the 
; United States Circuit Court for the Western District of Louisi- 
ana, sustaining a motion filed by defendants to remand said 
cause to the State Court in which it was originally filed. 
Plaintiff sets forth in his petition—That he is the owner of a 
certain judgment against the Defendant Parish of Madison for 
personal services and fees of office. That the Defendant 
Police Jury, through the machinery of assessment and taxation, 
has caused to be levied a tax on plaintiff's judgment, and that 
Defendant Sheriff and ex-officio Tax Collector has seized and 
advertised said judgment for sale to pay said taxes. That the 


action of the Parish of Madison and the authorities who asses- 
sed, levied and are attempting to collect said taxes is spoliation 
and oppression, and an attempt to repudiate the obligations of 
the parish by taxation and is in conflict with the XIVth Amend- 
ment to the Constitution of the United States—being an 
attempt to deprive petitioner of his property without due pro- 
cess of law. That the assessment and levy of said tax on said 
judgment is illegal, null and voié—said judgment being based 
on compensation for personal services rendered the parish by 
plaintiff as an officer of the State and therefore not liable for 
taxation either by the Parish or State. That neither the State 
nor the parish has any power, right or authority of law to levy 
a tax upon said judgment, same being for the balance of plain- 
tiff’s salary and the fees and emoluments of his office, and 
that said assessment and levy, and the proceedings had in pur- 
suance thereof are an attempt by said State and Parish to 
confiscate said indebtedness and to deprive petitioner of his 
property without due process of law in violation of said amend- 
ment. That said proceedings areillegal, null and void and in 
violation of said X1Vth Amendment for the reason that the 
Constitution and laws of the State of Louisiana require that all 
taxation shall be equal and uniform, and that the officers and 
agents in violation of said provisions have assessed said judg- 
ment at its full face value, while other property in said parish 
is assessed at only one-third or one-half of its actual cash value, 
and that no legal notice to pay said taxes had ever been served 
upon him. 

The petition closes with prayer for writ of injunction, which 
was granted by the State Court, and no further proceedings 
were had by the Sheriff; and it is clear that under the allega- 
tions of plaintiff’s petition, the State Court will perpetuate the 
injunction as soon as reached (as in fact, though not shown 
by the record, it has since done) so the only real controversy 
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involved is over the costs of removal and the costs of this 
appeal. 

After tue filing of this cause in the State Court, plaintiff 
filed an application and bond to remove the same into the 
Circuit Court of the United States for the Western District of 
Louisiana, on the ground that it was an injunction restraining 
the defendant tax collector from depriving petitioner of his 
property without due process of law in violation of the XIVth 
Amendment to the Constitution of the United States. Defen- 
dants then filed in the United States Circuit Court a motion to 
remand said cause, on the ground that the Circuit Court was 
without jurisdiction to try and determine the issues involved in 
saki cause, it being a controversy entirely between citizens of 
the State of Louisiana and not a case arising under the Con- 
stitution and laws of the United States. The motion was tried 
and sustained, and the case is now before this Honorable Court 
on appeal taken by plaintiff from the judgment of the Circuit 
Court ordering that said cause be remanded to the State 
Court. 

The petition does not allege that the defendants were acting 
under authority of any law of the State violating any of the 
provisions of the Federal Constitution, but on the contrary it 
alleges that their acts in the premises were unauthorized, null 
and void, and contrary to the provisions of the Constitution 
and laws of the State. Taking plaintiff’s allegations as true, 
the two questions for decision are: 

First—Whether or not a suit entirely between citizens of the 
same State, brought in the State Court of the parties’ domicile 
to enjoin the commission of acts unauthorized by and in viola- 
tion of the Constitution and laws of the State, can be removed 
to the Federal Court on the allegation that the acts complained 
of are also in violation of the Constitution of the Unitad States. 
Second—Whether or not after suit brought in the State 


Court and after application and bond for removal, after filing 
of the transcript by plantiff and of motion to remand by defen- 
dants in a Circuit Court of the United States and after argu- 
ment of said motion, plaintiff will be permitted to file in that 
court a supplemental bill for the purpose of making it at that 


stage of the proceedings and for the first time since its institu- 


tion a cause removable, and in order to do which it would be 
necessary in the instant case to contradict in the amended 
the solemn judicial statements and admissions made in the 
original bill. 

It is respectfully urged that there is no room for discussion 
upon either of these propositions, and that the State Court had 
the sole and exclusive jurisdiction of the case as originally 
brought, and that the cause, if remoyed at all, was removed by 
the filing of the petition and bond in the State Court. That 
this not being as it then stood a removable cause, it could 
not be made so by supplemental bill offered after argument of 
the motion to remand in the United States Court. 

Wherefore, defendants pray that the judgment appealed 


from be affirmed. 
Respectfully submitted, X/gupp 4 Aanrg 


STONE & MURPHY, 
of Counsel fur Defendants, Appellees. 
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BRIEF ON MOTION TO DISMISS APPEAL. 

The bill in this case sets forth: 

Ist. That the Winthrop Iron Company is a corpor- 
ation, organized in 1871, for the purpose of carrying on 
the business of mining: that it owns a valuable mine in 
the county of Marquette, in the State of Michigan; that 
its capital stock is $500,000.00 divided Into 20,000 shares 
of S25 each. 

2nd. That on the Ist day of October, 1871, and for 
a long time prior thereto, the estate of one A. D. Reed 
owned 9,999 shares of the stock, but it was held in the 
names of Mary P. Reed, Mrs. Mary Belle Carpenter, 
Mrs. A. D. Reed, and Mrs. A. D. Reed, trustee. 

3rd. That the other shares were owned in the fol- 
lowing manner: A. C. Reed, 201 shares; Harriet Col- 
well, 856 shares; George A. St. Clair, 1,588 shares; Eu- 


ceneG, St. Clair. dOshares: Arthur B. Meeker, 2.950 shares: 
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William L. Brown, 50 shares; T. B. Brooks, 500 shar 
that A. C. Reed was the President and J. M. Chapm 
the Secretary of the company. 

4th. That the defendants James QO. St. Clair, Eu 
vene G. St. Clair, George A. St. Clair and Julius N. St. 


Clair, are brothers residing at Ishpeming, Michigan, and 


are partners in various kinds of business under the firm 


name of St. Clair Brochers,and have been so for many years, 


and that as such partners they own the stock standing in 
the names of George A. and Kugene G. St. Clair. Thaton 
the 2d day of August, 1877, the Winthrop Iron Company 


executed to this firm of St. Clair Brothers. a lease of its 


mine for five years from the 14th day of December, 1877, 
at aroyvalty of fifty cents per ton upon all ore that should t 
be taken from the mine. 

Sth. That on che9th day of August, 1877, the St. 
Clair Bros., together with H. J. Colwell and Harriet P. 


Colwell organized a corporation called the Winthrop ] 

{ 
Hematite Company for the purpose of mining, smelt- 
ing, ete. 


6th. That all the stock of the Winthrop Hematite | 

Company, except a portion thereof taken by the said 
Colwells, was taken by the St. Clair Bros., and shortly 

afterwards they bought out all the interest of said Col- 
wells in said company, and have ever since owned all the 
stock of the Hematite Company. 

7th. That the Hematite Company was organized for - 
the purpose of operating the Winthrop mine under the 
lease executed by said Company to the St. Clair Bros., va 


' iat mae : 
and on the 22d day of August, 1877, the St. Clair Bros< < 
assigned said lense to the Hematite Company. | ly 

9th: The Hematite Company has, since its orgini- 
a7 . } s 
zation, operated the Winthrop mine under the leas; has 


taken out large quantities of ore; has paid to the/ Win- 


i 
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throp Company large royalties, so that up to a late pe- 
riod the stock of the Winthrop lron Company was a val- 
uable and income-paying stock, and the amount of the 
royalties paid by the Hematite Company was divided 
among the stock holders of the Iron Company annually 
or semi-annually at regularintervals. That nodivid end, 
however, was declared for the six months ending July 
5th, 1881. 

lOth. That during the summer of 1881 the St. Clair 
Bros. conceived the idea of so manipulating the affairs of - 
the Winthrop Iron Company as to make the same profit- 
able to themselves and render the stock of no value what- 
ever to the others, and with this frandulent purpose, they 
began purchasing the stock of the Iron Company until 
they had become the owners of 12,654 shares thereof, be- 
ing 2a majority of the whole, but such shares were not 
transferred to them upon the books of the company, but 
remained standing in the names of the persons from whom 
they had purchased the same. 

That while thus situated they caused a petition to be 
drawn up and sent by the persons from whom they had 
thus purchased the stock, to A. C. Reed, President, for 
the purpose of calling a special meeting of the stock- 
holders for the purpose of acting upon the following 
propositions : 

First. The removal of the general offices of the com- 
pany from Chicago to Ishpeming. 

Second. The election of officers and directors to fill 
vacancies which might occur. 

_ Third. To make necessary improvements at the 
mine. 

Fourth. To authorize an extension of, and changes 
in, the lease to the Hematite Company. 

Fifth. Sueh business as should legally come before 
such meeting. 


That the said A. C Reed having previously sold the 
stock, signed the said notice and caused it to be mailed 
to some or all of the stockholders. That on the first day 
of October, 1881, an alleged meeting of the stockholders 
of the company was held by virtue of said notice, and a 
copy of the record of that meeting is annexed to the bill. 
The only persons present at said meeting were Eugene G. 
St. Clair, his attorney William 8. Harert, and one J. 
5b. Breese who acted as secretary, the last two having no 
interest in the company but representing some of the St. 
Clair stock. At this meeting Mary P. Reed, A. C. Reed 
and J. M. Chapman, were, by resolution, removed from 
Office as directors, and on motion of Eugene G. St. Clair, 
George A. St. Clair, Julius N. Si. Clair and James O. St. 
Clair, were elected directors in their places. A _ resolu- 
tion was adopted that the Board of Directors be author- 
ized and directed forthwith to proceed with work on a 
deep shaft at the mine, said shaft to be located and the 
work done under the direction of the board, one of their 
number to have full charge of the work, and to be reeom- 
pensed for his services by the board. A resolution was 
also adopted that the revenues of the company, not ex- 
ceeding 850,000, be devoted to the purpose of sinking the 
deep shaft, and in case of necessity, the Board of Diree- 
tors should levy an assessment upon all stock for the 
purpose of raising funds therefor; and the Board of Di- 
rectors were authorized and directed to execute a new 
lease of the said inine to the Winthrop Hematite Com. 
pany, waich should eontiin sabstantially, as near as 
might be, the same conditions and provisions contained 
in the lease under which the Hematite Company was then 
operating, except as modified by the said resolution; said 
new lease to run for the period of eighteen years from 
the expiration of the existing lease; royalty to be paid 


% bt ee 
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under the new lease co be twenty-five cents per ton in- 
stead of fifty cents as specified in the current lease. 

Another resolution was adopted removing the offices 
of the company from Chicago to Ishpeming. 

These resolutions, the bill avers, were but the carry- 
ing out of the fraudulent purpose already mentioned and 
a part of the scheme of the St. Clair Bros. to render the 
stock of the complainants valueless. 

The bill charges that the resolution authorizing the 
sinking of the deep shaft was entirely in the interest of 
the lessee, as it devoted the revenues of the Iron Com- 
pany to that purpose; that the royalty of fifty cents per 
ton specified in the original lease was a very low and in- 
adequate royalty in view of the present demand for, and 
price of, pig iron, although it was a fair royalty in 1877 
when the lease was executed; that the rate specified in 
the new lease of twenty-five cents per ton is a ruinous 
and fraudulent rate and a fair royalty world be seventy- 
five cents per ton, and an offer by one Robert M. Cherrie 
was attached to the said bill offering to pay such royalty. 

lith. It is charged thatthe Hematite Company was 
only chartered to exist for the space of six years from the 
9th day of August, 1877, and therefore could not acgpt a 
lease running for the period of eighteen years. 

12th. That the Iron Company under its charter 
could only exist for eighteen years after the expiration of 
the existing lease, and that the execution of the lease for 
that space of time was an attempt on the part of St. Clair 
Bros. to render the stock of the lron Company valueless 
and non-income paying for the full life of the company. 

13th. That the books, records and papers of the com- 
pany have been removed by the St. Clair Bros. to a bank 
at Ishpeming owned by them. 

15th. That the stock of the Iron Company is fully 
paid, and the authority given to the Board of Directors 
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to make assessments is illegz], 

4th. That all the proveedings of the St. Clair Bros. 
from the time of the yyurchase of the controlling interest 
in the said stock, up to and including the meeting, con- 
stituted a fraudulent conspiracy whereby they hoped to 
reap all the benefit to be derived from the ownership of 
- said mine, 


Attached to the bill are, 

Ist. A certified copy of the articles of association of 
the Winthrop tron Company. 

2d. A copy of the lease fromthe Winthrop Lron 
Company to St. Clair Bros. 

3d. A certified copy of the articles of association of 
the Winthrop Hematite Company. 

4th. The assignment of the lease by the St. Clair 
Bros. to the Winthrop Hematite Company. 

Sth. A copy of the proceedings of the meeting of 
October Ist, 1881. 


This bill was filed by Arthur B. Meeker, William L. 
Brown and T. B. Brooks, stockholders in the Winthrop 
lron Company against that company, the Winthrop 
Hematite Company and the St. Clair Bros. on behalf of 
themselves and all other stockholders who might come in, 
etc., praying, 

Ist. That the proceedings of the meeting of October 
Ist, 1881, be decreed fraudulent, null and void. 

2d. That the St. Clairs might be removed from of- 
fice as directors of the lron Company. ) 

3d. That the lLron Company, its directors, officers 
and servants might be enjoined from proceeding with 
work on the deep shaft, and from paying out money there- 
for, and from making any assessment on the stock for 
the purpose of raising funds therefor. 


4th. That the lron Company, its officers, ete., be 
restrained and enjoined from executing the new lease to 
the Winthrop Hematite Company. 

Sth. That until the final hearing a temporary in- 
junction should be issued. 

6th. That a receiver might be appointed to take 
charge of the property, with the usual powers of receivers 
in such cases. 


7th. For general relief, 


The answer of the defendants. 

Ist. Admits the organization of the [ron Company 
as stated in the bill. 

2d. Denies that on the Ist day of October, 1881, the 
estate of A. D. Reed owned the stock mentioned in the 
bill but admits that it did own it on and up to the 12th 
day of September preceding. 3 

Sd. Admits that prior to September 7th, 1881, A. 
C. Reed held stock in the company, and that the owner- 
ship of the balance of said) stock was substantially as 
stated in the bill, and that A. C. Reed was the president, 
and J. M. Chapman was the secretary of the company 
us allewed. 

4th. Admits that the St. Clair Bros. had heen in 
partnership and took the lease from the Lron Company 
as partners, but that since 1877 the partnership had not 
existed, although the brothers had been engaged together 
in various enterprises. 

Sth. Admits that the Ilematite Company was organ- 
ized as stated in said bill. 

6th. Admits that the St. Clair Bros. owned all the 
stock of the Hematite Company, but denies that they 
own if as partners. 

7th. Admits that the Hematite Company was. or- 
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eanized to operate the Winthrop mine under the lease, 
and that the lease was assigned to that company. 

9th. That under the lease the Hematite company 
has paid royalties and that dividends have, from time to 
time, been declared, and that no dividend was paid on 
July Ist, 1881. 

10th. Admits that the defendant, Engene G. St. 
Clair in the summer of I881, entered into negotiations for 
the purchase of the stock of the Winthrop Lron Company, 
and did make such purchase. Tt avers that said negoti- 
ations were completed about the2cth day of August, 1&8], 
but the stock wes not actually delivered and paid for un- 
til the 7th Cay of September, when the sale was complet- 
ed, and the stoek still remained upon the books of tlfe 
company in the name of the orignal stockholders. Ad- 
mits the application to the president by Eugene G, St. 
Clair to call a special meeting; that a meeting was called 
and the notice given as stated in the bill. Admits that 
the parties named in the bill were the cnly ones present 
at said meeting and that the record of the meeting at- 
tached to the bill is accurate. Alleges that the resigna- 
tions of the directors named therein were presented, read 
and accept d, and after that the vacancies were filled. 
It denies conspiracy or fraud on the part of St. Clair 
Bros. It avers that the arrangement for the new lease 
was intended to benefit the stock. It denies that fifty 
cents per ton royalty wasa fair rate when the lease 
was made in 1877. It avers that twenty-five cents per 
ton is a fair and liberal rate at the present time. 

lith. Admits that the Hematite Company was_ or- 
ganized for six years, but alleges that its life has, since 
the filing of the bill herein, been extended under the 
provisions of law to thirty years. | 

I2th. Admits that the [ron Company had only 
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eighteen years existence from the expiration of the first 
lease, but denies that the lease to the Hematite Com- 
pany for said eightcen years was an attempt to render the 
stock of the Lron Company valueless, 
Sth. Admits the change of offices from Chicago to 
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Ishpeming. 

l4th. Denies that the stock of the Lron Company is 
fully paid, and denies that the resolutions to assess the 
stock was Invalid. | 

Sth. Denies all allegations of fraud. 

l6th. Admits that, in accordance with the resolution 
passed at the meeting of October ist, work has been done 
upon the shaft. Avers that the lease authorized at said 
meeting was executed after the filing of the bill. 

7th. Again denies all conspiracy to injure the 
value of the stock. 

Isth. Avers that sinking the shaft was a necessity 
for profitably working the mine. 

Ith. Avers thatby thesinking of said shaft the pro- 
duet of the mine would be largely increased and the [ron 
company s dividends largely enhanced. 

20th. Avers that the royalty of twenty-five cents 
per ton specified in the new lense is reasonable and liber- 
al. 

2Ist. Avers that satd lease is a just one for the Tron 
company and will increase instead of decreasing the 
amount of dividends and the value of the stock. 

291, Avers that during the existence of the first 


lense it wis unprofitabl »fo the lessees, 


At the time the bill was filed, the new lease had not 
been executed and there was therefore no praver in the 


bil] thiivt if bye clecreed void The Driver WHs that the St. 


(Snirs should be removed from office as direetors: that 
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the defendants should be enjoined from proceeding with 
work on the shaft and from paying out money therefor, 
and from making any assessment on the stock and from 
executing a new lease, and that a receiver should be ap- 
pointed, and for general relief. 

There is no clause in the decree declaring the pro- 
ceedings of the meeting of O ‘tober Ist, ISS] void, neither 
does the decree remove either of the St. Clairs from 
office as directors nor enjoin them from sinking the deep 
shaft, or expending money therefor, or from assessing the 
stock. These are matters that have not Vel been passed 


upon, and are still unsettled. 


Th lecree contains six clauses. 

Ist. The lease dated Nov. 30th, 1881, executed by 
the Winthrop tron Company to the Hematite Company, 
after the filme of the bill, is declared null and void. 

2nd. A receiver is appointed for the Winthrop 
Company. 

srl. The Winthrop Company, the Ilematite Com- 
pany and the St. Clairs are directed to surrender to the 
receiver all the property of the Winthrop Company. 

4th. The receiver is directed to continue the busi- 
ness of the Winthrop tron Company, aud fo lease or op- 
erate its nine until the further order of the court. Ue is 
directed to Keep full and aceurate aceount of his aets and 
doings as reeelver, and to report the same from time to 
time to the court as may be directed, and he is given 
leave to apply to the court fromm time to time for such 
further order and direction as may be necessary. 

Sth. The St. Clair Bros. and the Hematite Company 
are to account as trustees of the Winthrop Iron Company 
for a reasonable royalty upon the ore mined by them 
since December Ist, 1882, and a reference is made to the 
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Master to take and state an account; 

(ay—Of the royalty due from them under the old 
lense and coneerning the rights and obligations of the 
lessor and lessee under that lease, which terminated by 
virtue of its own provisions Ol December Ist, ISS2. 

(b)—Of the royalty to Se charged on ore mined after 
the expiration of the old lease, 

(¢)—Of the property of the Winthrop Company on 
hand or that ought to have been on hand on November 
the Both, ISSl, or that has been used and expended by 
the lessees since that date in the business, with the dates 
and amounts of expenditures, and the purposes for which 
expenditures were made, and to what extent such expend- 
itures are or may be of value to the Winthrop Tron Com- 
pany, and also to what extent such expenditures are 
Or may be of value tothe Tlematite Company or to the 
St. Clair Bros.: and 9lso of the compensation to be al- 
lowed the complainants for counsel fees and expenses, 

The Master is to be at liberty to make special report 
from time to time, but is to make his general report con- 
cerning these matters with all convenient speed. 

Gth. The Court reserves to itself sueh further di- 
rection as LG | he wees SSG Y lo COTY lhe decvve into Me of 


, 
concerning costs; or as may be equitable and just 


The return of the Cirenit Judge to the alternative writ 
and the motion to dismiss the appeal proceed upon the 
theory that this decree is interlocutory, and not final, 
Within the meaning of the act of Coneress, 

In granting the appeal which had been denied by 
the Cirenit: Judge, Mr. Justice Matthews frankly and 
freely expressed his conviction that the decree was tinal. 

Deference to that opinion led Counsel for Appellees 
to enrefully examine all the reported decisions of this 


ties 
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Court bearing pon the question, 

A review of the casesso thoroughly satistied us of the 
the interlocutory character of this decree, that we have 
at some length collated the authorities, and we present 
them for the patient consideration of the Court with con- 
fidence that I] sustain our position, 

fonder other cireumstances, we should content our- 
selves with citing the eases. Our'departure from the or- 
dinary rule, we hope and believe is fully justified by the 


_— hy ' } 
mct we have stated. 


ln the case of the Palmyra 10th Wheaton, page 602, 
the libel was dismissed, but after tie deeree of restitution 
there had been a reference to commissioners to ascertain 
the amount of damages, and before the report of the com- 
missioners had been acted upon by the court an appeal 
had been taken. 

Chief Justice Marshall says: ‘The Court has had the 
“question submitved in this cause under consideration, 
‘and is of opinion that the appeal is not well taken. 
‘The decree of the Cireuit Court was not final in the 
‘sense of the Act of Congress. The damages remained 
‘“undisposed of, and an appeal may still He upon ,that 
“part of the decree awarding damages. The whole cause 
“isnot, therefore, finally determined in the Cireuit Court: 
‘and we are of opinion that the cause cannot be divided, 
"sO as TO bring tp) successively distinet parts of it. 


‘) 


The case in 8rd Cranch. 179, is essentially different. 
“In that case, which was an appeal in an equity cause, 
“there was a decree of foreclosure and sale of the mort 
‘gaged property. The sale eould only be ordered after 
‘“anaccount taken, or the sum due onthe morteage ascer- 
“tained in some other way; and the usual decree is that. 


‘“tunless the defendant shall pay that sumin a civen time. 
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‘the estate sill be sold. The clecree ot sile, therefore, 


he “is in such a case. final upon the rights of the parties 


dion ‘in controversy, andl leaves ministerial diities only to be 
a ‘performed, 
~ , In Young vs. Smith, 15th Peters, 237, Mr. Justice 
“Storey says: “We are of opinion that the decree is an 
salt ‘interlocutory and not a final decree, in the sense of the 
oe “Actof Congress. It is plain that it does not dispose of 
le ‘the whole matter in controversy between the parties. 
“And ifan appeal could now lie upon the decree already 
‘rendered, an appeal could also lie from time to time, 
*, “from any future decree of distribution of any assets 
ty “which may be collected after the former decree, fofies 
MN *guofies Without any final decision being made of all the 
]- 


“matters in eontroversy. In our judgment this would 
‘be against the clear import and intention of the Acts of 


“Congress; Which were designed to give an appeal only 


” “froma decree final upon the whole matters and merits 
‘ ‘of the controversy. 

The next case passed upon by the Court is that of 
’ Forgay vs. Conrad, 6th tloward, 201, and is the case upon 
whieh appellants will ehieily rely. The deeree in- this 
ease Was held to be sucha final decree as would be ap- 
; pealable and in that case the deed. under which defen- 
dants claimed tithe, was not only set aside, but the decree 
, directed tie property In dispute to be delivered /o fhe 


complrinagul, cpl (herilsee feel CLOCHELION. Chief Justice 
Taney at page 204 lavs down the rule thus: 

“And when the decree clecides the rieht to the pro- 
a TtV in Cornfesf, ane directs if har be lelive vd aE hi Lhe 


i 
’ 
; 
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(hese ndlaud fo th roma NA a Or directs lt TO De sold, 
cr directs the defendant to pay a certain sum of money 
t | eee taleaan: ‘ } , , yf) 

to the complainant, amt the complainant is entitled to 


‘have such deeree earried immediately into execution. 
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“the decree must be regarded as a final one to that ex- 
“tent, and authorizes an appeal to this Court, although 
‘so much of the bill is retained in the Cireuit Court as 
‘is necessary for the purpose of adjusting, by a further 
“decree, the accounts between the parties pursuant to 
“the decree Pass (| 

Thais rule. of COUTSC, (LOPS MOL ¢ <tend TO Cuses where 
“mone § Is directe l to be pric into Court or properly lo 
She delivered to a rey OY Property held in trust to 
“be delivered toa new trustee appointed by the Court, 
‘or to ecnses of a like deseription. Orders of that kind 
‘are frequentiy and necessarily made in the progress of 
“a caus But they are interlocutory only and intended 
“to preserve the subject matter from waste or dilapida- 
“tlon and to Keep it within the control of the Court un 
“til the rights of the parties: concerned can be adjudi- 
‘cated by a final decree.” 

Perkins vs. Fourniquet, 6th ILoward, 206, is the next 
case in the volume. The Cirenit Court decreed that the 
complainauts were entitled to two-sevenths of certain p-oper- 
ty and referred the matter toa Master in Chiat ce ry to take 
and report an account prescribing fully and with precision 
the principles Upon and manner in which the account shoul 
be taken, and reserving all other matters until the coming in 
of the report. The Chiet Justice, at pave ZOd, says: 

* This clearly is not a final decree in any respec’. !t is 
“the common and ordinary interlocutory order or decree 
* passed by Courts o° Chancery in cases of this kind, and is 
“absolutely necessary to prepare the case fora final hearing 
‘and final decree, whevever the complainant is enticled toa 
‘partition of preperty or an account. For the prineiples up- 
“on which an aceount is to be stated by the Master, ora 

| 


“partition mace, cannot be prescribed by the Court until it 
“first determine the rights of the parties by an interlocutory 


‘order Or decree: and the ewe Cannot proces (| to tinal henar- 
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“ing without it. And the appellant is not injured by deny- 
“ing lim an upper! ut this stage of the proceedings, De- 
“cause these inter ocutory orders and decrees remain under 
“the control of the Cirenit Court, and subject to their revis- 
‘ion. until the Master’s report comes tm and is finally acted 
“Upon ly the Court, and the whole of the matters in econtro- 
“versy between the parties disposed of by final deeree. 
“And upon an appeal from that decree, every matter in 
“dispute will be open to the parties in this Court, and 
‘may all be heard and decided at the same time.” 

This case eame before the Court again in 16th Ho- 
ward, 82, and it was held that when the cause had been 
referred to the Master and afterwards came before the 
COuUrt Upon ex ‘eptions to the master’s report, the court 
had a right to change its opinion from that which 
it had expressed in the interlocutory order and to dis- 
miss the bill. That all previous interlocutory orders 
were open for revision. 

In Pulliam vs. Christian, 6th Howard, page 209, the 
decree of the Cireuit Court set aside a deed made by a 
a bankrupt before his bankruptey and directedthe trus- 
tees under the deel to deliver over to the assignee in 
bankruptey all the property remaining undisposed of 
in their hands, but without deciding how far the trus- 
tees might be liable to the assignee for the sums received 
for the proceeds of the property which may have been 
paid over to the ereditors. An aecount was also ordered 
to be taken of the same and the deeree was held to be 
not a final decree. 

Mr. Justice MeLean, at 212, says: 

“This decree is final only as to the trust deed. All 
“the matters arising under the trust are referred to a 
‘commissioner for a statement of the account to enable 
“the Court to enter a final deeree. There is no sale or 


“change of the property ordered which can operate In- 
‘iuriously to the parties. Under such elreamstances, 
“the deeree not being final as to the whole matter In con- 
“troversy, the appeal must be dismissed.” 

In Craighead vs. Wilson, i8th Howard 19), the case 
‘was referred to a master to state an account between 
plaintiffs and defendants and to gsgertain wiint property 

: O_ 
remiined inthe lands of theses and how mueh had 
been sold, with fie prices, to make allowance to the de- 
fendints for povmeonts made or incum>rances discharged 
and to ascertain what might be due from defendants to 
plaints 

Mr. Justice MeLean cites, with approval, Perkins 
vs Fourniquet, and Pulliam vs. Christian, supra, and 
Savs, at page 201: 

“Phe above cases are sufficient to show tie grounds 
‘fon wie. appears in Caauneer, are dismissed. To an- 
*thorize an appeal the decree must bo tinalon all matters 
“within the pleadings, so that an affirmanee of the de- 
‘erase willend tae suit. To apply this test in all cases 
‘cannot be diffieult. 

“In nolegal sense of the term is the decree now be- 
“fore usa finalone. Tae basis of the decree, embracing 
“the equities of the Dill, is found, bat the distribution 
“among the parties in interest depends upon the facts to be 
‘reported by the master. [tis his duty, under the inter- 
*Jocutory decree, to balance thee yuities by ascertaining 
“what hasbeenexpentde lipon the property, and what has 
“been receive by each of the elaimants; and also every 
‘other matter waieh should have a bearing and influenee 
‘in the distribution of the property. Until the eourt 
“snail have acted upon this report and sanctioned it, 
“giving to each of the devisees his share of the estate under 
* the will, the decree is not final. 
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= ¢ OUurt tor its Wnal decision, it is ra fina! deeree, It tT: true an 


* decree bei \ he final. although it direets a reference toa 


as ; 3 .. : . . 
* Master. if all the consequential direetions depending 
‘ 


pork 
“the result ol the Master's report are contained in the 


‘decree, so that no further deeree of the Court will be nee- 


. 


. 


“essary, upon the confirmation of the report, to vive the par- 
“ties the entire and full benetit ot the previous decision of 
‘the Court.” 

Referring to the order of reference in that case, the same 
Judve savs that further action of the Court in the nature of 
a decree would be necessary to give the defendant in error the 
benetits of * the retiis rund prolits received by the detendants 
‘in the Court below, or which could or ought to have been 


by them or any of them tor any part ot the prem- 


* recerved 
“Tees 

That the Court's cireetion to the Master as to how the 
accounts of rents and profits should be taken involve rights 
in the respective parties and a pecuniary uncertainty in 
respect to the stltn to he paid by the detendant, whieh are 
only iv be niade eertain anc operative ty) the same Court 
pon the Master's report; that it left a sun: to be ascertained 
with precision by the Master from the elements from whieh 
he was directed to make up the account, but not those merely 
consequential trom the pres fous directions of the deere e. and 
he proceeds ut pure ZS: 

“Put the reference of a case toa Master, to take an ae 
‘count upon evidence, and from the examination of the par- 
and to make or not to make allowances attecting thie: 
' rights ot tlre parties, and te report his results to the (‘ourt. 
1s not a fieal decree: because lis report Is subject to eXCe)p- 
‘tions from either side, which must be brought to the notiee 
‘of the Court before it «an be avatlable. It ean only be 
g made =i) ly the Courts over ruling the exceptions, or hy an 

rder @ mnitirmine the report, witha final decree for its ‘tp- 
propriation arid payvinent, We have just “aid the decree is 
nal when mintstertal duties are only to be done to ascer- 


nin asum due. The ease of Rav vs. Law. 3 Craneh. 179. is 
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“*eontroversy, or modify it in eLthy way, except pon i petition 
a tor tl re-hearing. We reter to the Cusec, however, with eonuti- 
*«denee, to show that the reas mine oft the opinion is eaution- 
“ary upon the subject of bringing appeals, and confirmatory 
Ol What Wwe have sid in this Case, We dismiss the Case, the 
*Court not having jurisdiction of the appeal.” 

In [lumuiston MN, Stainthrop, 2 Wallace, lOO, a deeree 
awarding il patentee a permanent Injunction and tor an xe- 
count of gains and profits, and that the eanse be referred toa 
Master to take and state the account and report to the Court, 
was held not to be a final deeree. The same kind of decree 
had previously been held interlocutory in Barnard vs. Gib- 
con. Tth Lloward, G50. | 

Thomson ¢s. Dean, 7th Wailace. 342. is not in eontliet with 
these authoritie The controversy related to the ownership 
and transter of 2O4 shares of stoek of the Memphis Gaslight 
Company and the rights of the parties under contracts relat- 
ing to the purchase, sale and transtes of the stock. The deeree 
direeted the detendant to transfer to one of the ¢ niplainants 
18+ shares, and 10 shares to unother. [It also directed an 
account to be taken as to the amount paid and to be paid for 
the stock, and as to dividends accrued and to be credited un- 
der the contracts between the parties. fn the lunouave ot the 
Chiet Justice, the decree decided the right to the property in 
contest anc directed it to be delivered by detendant to com 

1. 
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prdced ant ly transferring title. the cdetendant to have he qaecree 


carried imme liately into execution, leaving only to | 
justed the amount between the parties In pursnance of the 


ad - 


se : : ar 
decree settling the question or ow hersiilp. 

> *1 ’ : ‘ . . 4 1! = . i. 

In Railroad Company vs. Swasey, 23d Wallace, 405, it 

; 


was held that even a decree of foreclosure and sale is not final 


T 
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i@ amount due pon the deed must be aseertained 


At paige 


SO long iis 
and the property To be sola ascertained il 1 defined 
i]t) the Chiet Justice Says : 

~A reference to a Master Lo ascertain ne report the 


\ ? . . +1 . oa } 
i A Master's report Ssectties no rights. 


24 
“Its office is to present the case to the Court in such a man- 
“ner that intelligent action may be there had, and it is this 
“aetion by the Court, not the repert, that finally determines 
“the right s of thie part ies. 
The last case which seems to have been passed upon by 
the Court i> Grant es. Phoenix Insurance Company, 106 U.S., 
429. The Chief Justice delivered the opinion of the Court, 
“as follows : j 
* The rule is well settled that a decree to be final, within 
“the meaning of that term as used in the Acts of Congress 
viving this Court jurisdiction on appeal, must terminate the 
vation of the parties on the merits of the case, so that if 
“there should be an aftirmance here the Court below would 
‘have nothing to do but to execute the decree it had already 
“rendered. This subject was considered at the present term 
“in Bostwick vs. Brinkerhoff, ante p. 3, where a large nuim- 
ber of cases are cited. It has also been mary times decided 
* that a decree ot sale in a foreclosure suit, which settles all 
* the rights of the parties and leaves nothing to be done but 
“to make the sale and pay out the proceeds, is a final decree 
“tor the purposes of an appeal. lay vs. Law, 3 Craneh, 17%; 
“Whiting vs. Bank of the United States, 13 Peter, ¢; Bron- 
“son vs. Railroad Company, 2 Black, 524: Green vs. Fisk, 
“103, U.S. 51s. But in Railroad Company vs. Swasey, 23 
* Wallace, 405, it was held that ‘to justify such a sale, with- 
“*out consent, the amount due upon the debt must be deter- 
** mined, . . * Until this is done the rights of 
“*the parties are not all settled. Final process for the col- 
“* lection -f money cannot issue until the amount to be paid 
‘or collected by the process, if not paid, has been adjudged.’ 
“In this the Court but followed the principle acted on in 
“ Barnard vs. Gibson, 7 Lloward, 650; Crawtord vs. Points, 13 
“id. 11; Humiston vs. Stainthorp, 2 Wallace, 106; and many 
‘other cases. 
“The present decree is not final, according to this rule. 
* Tt does not order a sale of the property. It overrules the 


e ” 


“defense of the appellant, as set forth in his cross bill, and 
“declares that the appellee is the holder and owner of the 
“debt secured by the deeds of trust, but refers the case to an 
“auditor to ascertain the amount due upon the debt, the 
“amount due certain judgment and lien creaitors, the exist- 
“ence and priorities uf liens, and the claims for taxe:. It is 
“true that the Court finds the amount due the appellee largely 
“exceeds the value of the property, but this is only as a foun- 
“dation for the order appointing the Receiver. If, in point 
“ of fact, it is not true, the finding will not conclude the par- 
“ties in the final closing up of the suit. The order for the 
“delivery of the property is only in aid of the foreclosure 
+ proceedings, and to subject the income, pending the suit, to 
“the payment of any sum that may in the end be found to be 
“due. If anything remains, either of the income, or of the 
* proceeds of the sale, after the mortgage or trust debts are 
“satistied, it will go to the appellaut, notwithstancing what 
“has been decreed. There is no order as in Forgay vs. Con- 
“rad, 6 Lloward, 201; Thomson vs Dean, 7 Wallace, 342, and 
“other eases of a like character, adjudging the property to 
“belong absolutely to the appellee, and ordering immediate 


‘delivery of possession. In Forgay vs. Conrad, supra, which 


‘isa leading case on this question, it was expressly said by Mr. 
“ Chief Justice Taney (p. 204) that the rule did not extend to 
‘cases where property was directed to be delivered to a re 
“ceiver, The reasel is that the possession ot the lteceiver is 
“that of the Court, and he holds, pending the suit, for the 
* benetit of whomsoever it shall in the end be tound to con- 
‘cern. Neither the title nor the rights of the parties are 
“changed by his possession. Ile acts as the representative of 
“the Court in keeping the property so that it may be sub- 
‘jected to any decree that shall finally be rendered against it.” 

In the light of these decisions is not the deeree in tlus 
Cise clearly interlocutory 4 The only thing that can be said 
to be finally settled by the decree is the provision in the first 


clause acjudging the new lease executed after the filing of the 


\lr. Justice MeLean 
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ry. Fourniquet, supra. ) 
Without further repetition it is insisted that in no sense 
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nal character to the decree. All the others are of a purely 
inferloct tory character. 

If rurtirer demoustration be needed, it ls furnished by 
that clause in the deeree which uppoluts a Receiver to take 
eof the business “usatil the further order ot Court;” that 
1S, until > cl time was ill accounting shi ii! have been had and 
the rivlits of ail parties definitel auscertammed, rt) that the 


} ’ " . 
be turned over by tire Receiver to 


© 


property can IS COMpany's 

with the matters involved in this litivath n forever settled. 
Does noc this clause, with the direction viveu the lte- 

ceiver to re port to the Court from time to time.,and the leave 


? 


iy tor further orders, clearly show the interloeutory 


Ter cht} 

"| 
nature of the deeree / In the case of orga) vx. Conrad, 
waich is understood to be the ease most relied on by the de- 
fendants. I Chiet Ju rice expressl) Ssuys that il decree would 
not be final where it directed property to be delivered to a 
Receiver, and his language in that particular, as has been 
seen, lately ree ived tue approval of the Court in Grant «s. 
the Phenix Insurance Company. From the very nature of 


, , , . : ar aan , ; 
things iwaecree Lp praodrs Citi il lec Iver ThlUst De LUCerLIOCUTOry, 


as 


lhe appotatinent ora ieceiver Cannot be permanent, It Is 


merely CCT pOrary, The Court, through its lteceiver, tukes 
possession ar The propery te hold until the rivhis ot: 1] par. 
ties are settled yy the titrsal decree, cunicd On tae tlusl decree the 
property Hhiuist « ither be Curne d over To some ot the parties or 


? > ail : °1 ’ . } '* . : . : 7 
be seld. It iso MV uhtit the Thal disposition or the property 


‘ . ) ‘ } | . ] . . . 
ean be determined that the Court helds possession of it 
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this case there Was n necessity lor the appointment of such it 
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, . , } renee, : 4 
rmeeelvel At the eCVYpirudion of Tae old lense on December 


the 


yn 


Ist, 1862, the Winthrop Lrom Company, by virtne of the pro- 
visions ot that lease, must have pureliased the property and 
fixtures owned Ly the l[lematite Company, This property 
was worth from 830,000.00 to 840,000.00, If the parties could 
not agree upon the value, resort was to be had to arbitration. 
The st. Clair bros. beiny officers of both corporations, doubt 
Isss there would be little trouble in agreeing upon the price 
that they as officers of the lessors should pay to themselves as 
the othcers of the lessees tor these improvements, and 350 
there would be no necessity tor this arbitration. Their iarger 
interest was with the Ilematite Company, as they owned its 
entire stock. and their endeaver would have been to obtatn 
the largest pric Deine so much interested tor the seller, 
the Court ¢ nd not allow thein te ulso represent the pur- 
chaser. If tor no other purpose, therefore, it was not only 
proper, but necessary. that a Reeeiver should be appointed 
who should take eof the interests of the iron company in 
the purchase of the improvements, and this was so whether 


the new lease was he'd valid or not. tor thr purchase of the 


¥ 


— 


personal property was to be made by virtue of the pros isigls 
ot the old lease, and bread] ho connection with the new, eXCep 
} ’ } ) } 

that when so purchase lt the property wes to go to the lessee 
} 


unde: the new lease as a part of the demised property, 


The interlocutory nature of the decree is also shown by 
direction to the Master to report as to the expenditures made 
by the lessees, and to what extent they would benefit the 
lessors. It is evident that all questions relating to the pear 
ties upon whom the Court should finally linpose the expense 
of this deep shaft, costing 850,000.00, were to be reserved 
until the coming in of the Muster’s report, and until the 
Court was advised by thet report aus to the party most bene- 
fited oy that expenditure. Then there is in this decree the 
reservation by the Court of the right to make such further 
directions as-shoultl be necessary to earry the decree into 


effect, or as might be equitable and just. 


¥ Wee as eas Se fig) RO a SED 


yp) 


dt) 


[n some of the eases cited considerable stress is laid upon 
such a reservation of authority. 

It is thereture tnsisted that tie deeree entered in this 
ease is interiveatury and not final; that the rule requiring 
the Llou. John Daxter, Cireuit du lve, to show cause why “tl 
uppeal should hot be allowed, should be vacated, and tliat the 
vranted by Mr. Justice Matthews, sitting as Cirenit 


ee 
« 


“upper 
Judve, should be dismissed. 
We append the opinion of the Court below, taken from 
17 Federal Reporkerss. 
BAXTER, |. he defendants, the Winthrop [ron Company and 
the Winthrop Hematite Company, are corporations organized un- 


der the laws of Michigan. Lhe capital stock of the former con- 
sists of an iron ore mine rated at $500,000 In August, 1877, it 
made a lease thereolt to the St. lair Brothers, l partnership com- 
posed QO] t he four detendants by that named sued herein. Soon 


aiter securiny said ease THev oO} 


yanized the Winthrop Hematite 


continued thus to operate it until the summer of 1881, when they 


made an effort to obtain a renewal thereof to the Winthrop Hema- 
tite Company But failing to secure it they preceeded to pur 
chas« 1 maroritv of the capital stock of tn Wi throp tron Com 
pany, and assume control of their business. \t their instance a 
stockholders’ mectin“y Was call a or. ¢het. rSN1. rhe meet- 
Ing Wills according |\ hye i«] ly one oO] the St ¢€ loirs (who acted for 
himself and brothers), assisted by W S. Hollert, then ttorney 
and one G. b. Breese. Neither Hollert nor Breese owned ary 
tock mm the company. Hollert was made president and Breese 
secretary of the meeting. Being thus organized they adopted cer- 
tally resolutions, li) Wole h. dmMonye other thing rney 1 eaten cl Iwo 
directors of the « Olpany, and appornted three of the St. Clatrs in 
their stead: authorized the sinking of a shaft at the m ne, and ap 
ropriated S50 O00 of the CON) mys monev to col L cd qu 1) 
It, authorized and directed a lease of the COM) any s min for 18 
vears from and after December 1, 1882.—the time at which the 
tormer lease was to expire,—to the Winthrop Hematite Company. 
and soon thereatt r kKugene ta ® Clan as p t nel 7 \ 

( \\ mthrop Iron (on ? | ! ’ en 


(;. St. Clair as secretarv. and George A. St. Clairas superintendel 
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, . . : : 
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of the Wy 1throp Liematite ( OMmpany. protesst! fltoactior anaimn 

I : : 

halt of the 2 Ppecrive ¢ kp r} Ss. entered nto ¢ I Wiiers } «liidl 
y } + " . oF + 1 fer ’ ? 1 ’ ' ] 
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at that tme. Nothing has since been developed in consection 
therewita calling tor any radical change of cpinion in this regard; 


and yet, atter more than three years oi actual experience In work- 


ing the mine under that lease, the deiendants, for the purpose of 


securing another lease of the same property, rescrted to the means 
hereinbefore detailed to obtain it: and, after having thus secured 
absolute control of the corporation to which it belonged, by their 
votes as stockholders, authorized and directed themselves, as the 
officers and agents of the company, to make and execute a lease 
of said premises to another and distinct corporation, wholly owned 
by them and for their exclusive benefit, at one-half the royalty con- 
tracted for in the first lease. provided a suthcient quantity of ore 


could be found accessible without an unreasonable outlay ot 


ul 


money. 


It seems that a reduction of one-half the rovaltv agreed to be 
paid under the first lease ought to have been accepted as a sufh- 


cient CONCEesslonNn. but it did not satisty the defendants. They 


demanded more, and being, ds they supposed, in full possession of 


the requisite power, they dealt in a most generous spirit with them- 
selves. ‘The second lease, conforming to the requirements of the 
resolution passed by their votes, included, in addition to the mine, 
{ror $30,000 to $40,000 worth of machinery (which the lessor com- 
pany was, under the terms of the first lease, bound to purchase) 
and the $50,000 of money appropriated for the purpose of sinking 
and equipping a shaft to put the mine in a more workable conci- 
tion to facilitate their Operations. Interest on these two sums, or 
dinary deterioration of the machinery, the $3,000 salary allowed to 
one of the defendants for acting as president ofa corporation strip- 
ped of its property and left without any active business or respon 
sibility, will about absorb all the rent payable under said second 
le.se. Its eftect, therefore, is to transfer the beneficial interests of 
all the company’s property to defendants for 18 years. But if, per 
chance, it does not do this, another stockholders’ meeting, to be 
called and controlled by detendents, can easily find ‘some pretext 
for appropriating any surplus that may remain. A lease thus at- 
tained, and capable of being perverted to such Injustice, ought not 
to be sustained. It ts inequitable, and a fraud upon the rights of 
the other stockholders. A decree will, therefore, be entered, de- 
claring it fraudulent, and ordering its rescission, and appomting a 


receiver to take charge of and superintend the company’s business, 


until the accounts hereinafter ordered and the rights of the parties 
involved herein are ascertained and finally adjusted. ‘She defend- 
ant St. Clair will also be required to account with the Winthrop 
lron Company, pursuant to the terms of the first lease, until De- 
cember 1, 182, the date of its expiration, and from and after that 
time for the actual profits realized by them from said mine, or for 
a reasonable royalty, at complainant’s election. Said defendants 
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will also be decreed to pay the costs heretofore accrued. And as 
the complainants have prose uted this case tor the common benefit 
of all the parties interested, to protect and preserve a trust fund, 


} 


they are entitled to be reimbursed therefrom for all proper expend- 
itures made or liabilities necessarily incurred in and about the 
prosecution of the same. A Master will therefore be appointed to 
hear proof, and take and report in reference to the accounts here- 
inbetore ordered. and to ascertain what will be a proper allowance 
to complainants for their counsel fees and other necessary expend- 
itures made or to be made by them in and about the prosecution 
of this suit 

All other questions will be reserved until the coming in of the 


Masters report. 


PFREDERIC ULLMANN, 
For Appellees. 
L. D. NORRIS, ef Counsed/ 


IN THE 


Supreme Court of the Cited States, 


OCTOBER TERM, 1883. 


A. B. MEEKER e/ al. 


is 


Tue Wixturop Iron Co. ef al. J 


Appeal from Circuit Court 
, West’n Dist. Mich. 


: STIPULATION. 
t 
| It is hereby stipulated (1) that farther proceedings under 
| the rule for alternative mandamus passed at the last Term 
{ , be waived and dispensed with; (2) and that the right of the 
defendants to an appeal may be determined upon the hear- 
| ing of the motion made by complainants to dismiss the 
{ appeal and vacate the supersedeas allowed and granted by 
: Mr. Justice Matthews; (5) and that the accompanying copy 
[ of the bill, answer and decree furnished by counsel herein 
| | (and also the copy of opinion of Judge Baxter accompanying 
4 the complainants’ brief on motion to dismiss) stand, for the 
( ' purposes of such hearing, in lieu of reprint of Transeript of 
Record by the clerk. 


FREDERIC ULLMANN, 
For Complainants. 


R. D. Mussey, 
For Defendants. 
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BILL. 


In Egurry. 


To the JuDGES OF THE CrRCcUIT CoURT OF THE UNITED STATES 
FOR THE WerstTERN Distkict oF MICHIGAN. NoRTHERN 
DIVISION: 


Arthur B. Meeker and William L. Brown, of the city of 
Chicago, county of Cook and State of Illinois, and citizens 
of the State of Illinois, and T. B. Brooks of Newberg, county 
of Orange and State of New York, and a citizen of the State 
of New York, bring this, their bill, against the Winthrop 
[ron Company, a corporation organized and existing under 
the laws of the State of Michigan, and a citizen of the 
State of Michigan, the Winthrop Hematite Company, a 
corporation organized and existing under the laws of the 
State of Michigan, and a citizen of the State of Michigan, 
James O. St. Clair, Eugene G. St. Clair, George A. St. 
Clair, and Julius N. St. Clair of Ishpeming in the State of 
Michigan, and citizens of the State of Michigan, and resi- 
dents of the Western District of Michigan, and John N. 
Glidden and Dan. P. Eells, of Cleveland, in the State of 
Ohio, and citizens of the State of Ohio. 

, i. And thereupon your orators complain and say, that 
the said Winthrop Iron Company is a corporation existing 
under the laws of the State of Michigan, owning a valuable 
mine situated in the county of Marquette in said S: te of 
Michigan, and has been such corporation since the year 
1871, organized for the purpose of carrying on the business 
of iron mining or producing iron, copper or other ores or 
minerals in the upper peninsula of Michigan, the reducing 
the same to metal, the selling, disposing of and dealing in 
the said ores or met..ls in such markets or places in or out 
of said State of Michigan as might be deemed proper and 
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advantageous to the interests of said corporation; that its 
capital stock is the sum of five hundred thousand dollars 
($500,000), divided into twenty thousand shares (20,000) 
of twenty-five ($25) each. And your orators attach to this, 
their bill, as * Exhibit A,” a certified copy of the articles 
of association of said Winthrop [ron Company, duly certi- 
fied by the clerk of the county of Marquette in the State of 
Michigan. 

Il. That on the first day of October A. D. 1881, and for 
a long time prior thereto the estate of one A. D. Reed 
owned nine thousand nine hundred and ninety-nine (9999) 
shares of the capital stock of said company, but the same 
was held in the names of Mary P. Reed, Mrs. Mary Bell 
Carpenter, Mrs. A. D. Reed and Mrs. A. D. Reed, trustee. 

Ill. That one A. C. Reed held two hundred and one 
(201) shares thereof: one Harriet Colwell elaht hundred 
and fifty-six (856) shares thereot; the defendant, George A, 
St. Clair, one thousand five hundred and eighty-eight (1488) 
shares thereot: and the defendant Eugene G. St. Clair ten 
(10) shares thereof, that your orator A. B. Meeker held two 
thousand nine hundred and fifty (2950) shares thereof, your 
orator William L. Brown titty (50) shares thereof, and your 
orator fe 13. Brooks live hundred (500) shares thereof, anil 
that one A.C, Reed was the President and one J. M. Chap- 
man was the Secretary of said company. 

IV. Your orators further show that the said James O. 
St. Clair, Engene G. St. Clair, George A. St. Clair and 
Julius N. St. Clair are brothers, residing at Ishpeming in 
the State of Michigan; that they are partners in various 
kinds of business under the firm name of St. Clair Brothers. 
and have been such partners under said firm name fora 
number of years. And your orators charge that the stock 
in said Winthrop Lron Company so as aforesaid held by the 
said George A. St. Clair and the said Eugene G. St. Clair 
belonged in fact to said firm. That on the second day of 
August, A. D. 1877, the said Winthrop Iron Company made 
and executed to the said firm of St. Clair Brothers a lease of 
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its said mine for the period of five years from December Ist, 
A. D. 1877, that is to say, until the first day of December 
A. D. 1882, at a rental of (50) cents per ton of 2240 pounds 
of ore taken from said mine during the said term by the 
said lessees. That said lease was duly recorded in the 
oftice of the register of deeds of said county on the 23d 
of August, A. D. 1877, in liber 2 of miscellaneons records, 
page 453. 

And your orators attach to this bill a certified copy of 
the record of said lease, marked ** Exhibit B.” 

V. And your orators further show that very shortly there- 
after, to wit, on the 9th day of August, A. D. 1877, the 
said St. Clair brothers, together with one H, J. Colwell 
and Harriet T. Colwell organized a corporation under the 
laws of the State of Michigan called the Winthrop Hema- 
tite Company, for the purpose of mining, refining, smelting 
and manufacturing iron ores and iron, and duly filed arti- 
cles of association, as required by law, a copy whereof duly 
certified by the clerk of the county of Marquette is attached 
to this bill, marked “ Exhibit C.” 

VI. And your orators show that all the stock of the Win- 
throp Hematite Company, except a portion thereof taken by 
the said Coldwells, was taken by the said St. Clair Brothers, 
and that shortly afterwards they bought out all the interest 
of the said Coldwells in said company and have ever since 
owned, and as your orators are informed and believe, still 
own all the stock of the said Hematite Company. 

VIl. That the said Winthrop Hematite Company was 
organized for the purpose of operating said Winthrop mine 
under the lease so as aforesaid executed by the said Winthrop 
Iron Company to the said St. Clair Brothers, and in pursu- 


ance thereof the said St. Clair Brothers, on the 22d day of 


August, A. D. 1877, by an instrument under their hands, 
assigned and set over the said lease to the said Winthrop 
Hematite Company, and the said assignment was recorded 
in the office of the register of deeds of the said county of 
Marquette, on August 23d, A. D. 1877, in liber 2 of mis- 
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cellaneous records, page 460; and your orators attach to 
this, their bill, as ** Exhibit D,” a certified copy of the said 
assignment, 

VIII. That afterwards, io wit, on the 30th day of August, 
A. D. 1877, the said Winthrop Hematite Company assigned 
the suid lease to the defendants, John N. Glidden and Dan. 
P. Kells, co-partners, of Cleveland, Ohio, and whieh said as- 
sigument was also recorded in the same office in liber 2 of 
miscellancous records, page 619. And your orators attach 
to this bill a certified copy of the record thereof, marked 
‘“* Exhibit EK.” 

And your orators charge that the said assignment so made 
by the said Hematite Company to said Glidden and Eells 
Was merely made as collateral security to secure a debt due 
or to become due from said St. Clair Brothers or, said llem- 
atite Company to the said Glidden and Eells, so that the 
suid ITematite Company is still the beneficial owner of the 
said lense. 

[X. And your orators further show that the said Win- 
throp Hematite Company has ever since its organization 
operated and worked the said Winthrop mine under said 
lease and hus taken out large quantities of ore therefrom, 
and fas pail to the said Winthrop fron Cotmpany large roy- 
alties, so that up to a late period the stock of the said Win- 
throp fron Company Wiis a valuable stock and ith income 
paving stock, and the amount of the royalties paid by the 
said Hematite Company was divided among the stoeckhold- 
ers of the said [ron company annually or semi-annually at 
regular intervals. 

That at the time of the payment of royalties under said 
lease tor the SIX months ending July loth, A. 1), IS81, ho 
dividend was declared, but the amount of money in the 
treasury of the said company was reserved until the receipt 
of the royalties for the ensuing six months by said company ; 
and your orators charge that if a fair and reasonable amount 
of ore shall be mined by the said Hematite Company for the 
said year 1881, there should be in the treasury of the said 
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company, on the 15th day of January, A. D. 1882, about 
the sum of thirty thousand dollars, ($30,000,) which sum 


ought, in justice and equity. to be divided in the shape of 


dividends among the stockholders of said company. 

X. And your orators charge that the said firm of St. Clair 
Brothers, during the summer of A. D. 1881, conceived the 
idea of so manipulating the affairs of the said Winthrop 
Iron Company as to make the same highly profitable to 
them and to render the stock of all the other stockholders 
of no value whatever, and with this fraudulent purpose and 
end in view the said firm commenced to purchase stock in 
the said Winthrop lron Company until they had become 
the owners of twelve thousand six hyndred and fifty-four 
(12,654) shares thereof, being a majority of the whole capi- 
tal of the said [ron company; but instead of procuring such 
stock to be transterred to them upon the books of the said 
company they let it remain outstanding in the names of the 
parties from whom they purchased the same. And your 
orators allege that the stock so by them purchased, in addi- 
tion to the one thousand five hundred and ninety-eight 
(1598) shares thereof, so as aforesaid standing in the name 
of George A. St. Clair, and Eugene G. St. Clair was the afore- 
said stock belonging to estate of A. D. Reed, the stock be- 
longing to A. C. Reed, and that belonging to said Col- 
wells, and that the same stood as aforesaid on the books 
of the company in the name of Mrs. Mary Bell Carpen- 
ter, Mrs. A. D. Reed, Mrs. A. D. Reed, trustee, and 
Mary P. Reed, and that the said firm of St. Clair Broth- 
ers, or some one of them, caused a petition to be drawn 
up and to be signed by said Mary P. Reed, Mary Bell Car- 
penter, Mrs, A. D. Reed, Mrs. A. D. Reed, trustee, George 
A. St. Clair and Eugene G. St. Clair, and presented the same 
to A. C. Reed, president of said company, of which the fol- 


lowing is a copy: 


&e 


< 


ae 


7 


“To A.C. REED, President of Winthrop Tron Company ; 
“Sir: Will you please calla special meeting of the stock- 

holders of the Winthrop [ron Company, October Ist, 1881, 

at twelve o’clock noon, as per printed notice appended 


hereto. 
(Signed.) Mary P. Reed, . . .. 1,008 shares, 
Mrs. Mary Bell Carpenter, 1,667 shares, 
Mrs. A. D. Reed, . . . 2,000 shares, 


Mrs. A. D. Reed, Trustee, 1,667 shares, 
George A. St. Clair, . . 1,588 shares, 
ee eS ee 10 shares.”’ 


And attached to said petition, when presented to said A, 
C. Reed, President, was the following notice which the said 
St. Clair Brothers requested the said Reed to sign and to 
have sent to the stockholders of the said company, that is to 
say : 

“A special meeting of the stockholders of the Winthrop 
Iron Company is hereby called, to be held at the office of 
A. C. Reed, President, 100 Dearborn street, Chicago, Illi- 
nois, October Ist, 1881, at twelve o’clock noon, for the pur- 
pose of considering and acting on the following propositions, 
viz: removal of general office of the company to Ishpeming, 
Michigan; election of officers of the company and directors 
to fill any vacancies which may occur; to authorize the 
board of directors to make certain necessary improvements 
at the mine; to authorize extension and changes in lease of 
the property of the company to the Winthrop Hematite 
Company; to transact such other business as may legally 
come before said meeting.” 

And the said A. C. Reed having previously sold the said 
St: Clair Brothers all his stock in said company, and having 
no further interest therein, signed the said notice as presi- 
dent, and caused the said notice to be mailed to some or all 
of the stockholders of said company. 

And your orators further show that on the Ist day of 
October, A. D. 1881, an alleged meeting of the stockholders 
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of said Iron company was held by virtue of the said notice. 
And your orators attach to this bill, marked Erhibit F, a 
copy of the record of the proceedings, which was made by 
the secretary of the said meeting as the same has been fur- 
nished to your orators on application by the said secretary. 
And your orators charge that neither the said Mary P. Reed, 
nor the said Mary Bell Carpenter, nor the said Mrs, A. D. 
Reed, nor the said A. C. Reed, nor the secretary, J. M. 
Chapman, or either or any of them, was present at said 
meeting ; but your orators wullewe that said parties had all 
sold their stock to the said firm of St. Clair Brothers prior 
to signing the call for the said meeting, and that the only 
parties present at said mecting were Mugene G. St. Clair, 
his attorney, William S. Tarbert, and one J. B. Breese, who 
acted as secretary of the said meeting; that the said Tarbert 
and the said Breese had no interest whatever in said com- 
pany, but attended at the request of the said St. Clair, and 
were allowed to represent some of the stock of the said 
St. Clair. 

And your orators show that the said Mary P. Reed, A. C. 
Reed, and J. M. Chapman were, by a resolution adopted at 
said meeting, removed from office as directors of said com- 
pany, and on motion of said Eugene G, St. Clair, George A. 
St. Cloir, Julius N. St. Clair, and James O. St. Clair were 
elected as directors in their place. Anda resolution was 
adopted at the said meeting that the board of directors of 
the said company be authorized and directed forthwith to 
proceed with work on a deep shaft at the mine for the devel. 
opment and secure working of the same; said shaft to be 
located and work done on the same under their direction, 
and one of their number to have full charge of the work 
and be recompensed for his services at the discretion ‘of 
the board. And that a resolution was also passed that the 
revenues of the company not exceeding the sum of fifty 
thousand dollars should be devoted to the purpose of sink- 
ing a deep shaft at the company’s mine and properly equip 
the same, and in case of necessity the board of directors 
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should call an assessment of the stock in the usual manner 
for the purpose of raising funds requisite for the prosecution 
of said work to its full completion. And that the board of 
directors were authorized and directed to execute a new 
lease of the said mine to the Winthrop Hematite Company, 
Which should contain, substantially as nearly as might be, 
conditions and provisions similar to the lease under which 
said Hematite Company is now operating, except as the 
sume Was modified by the said resolution, which said lease 
should run for the period of eighteen years from and after 
the expiration of the term of the existing lease; and that 
the royalty to be paid by the Winthrop Hematite Company 
under the new lease should be twenty-five cents per ton of 
Iron ore, instead ot fitty cents per ton, as specified in the 
current lease. 

And your orators show that the passage of the said reso- 
lutions was merely the carrying out of the fraudulent pur- 
pose of the said firm of St. Clair Brothers, and a part of their 
scheme to render the stock of your orators and the other 
shareholders in said company valueless, 

Your orators charge that the resolution which authorized 
work to be done upon the deep shaft was entirely in the in- 
terest of the said lessee, the Winthrop [Llematite Company, 
inasmuch as all the revenues of the company, not exceeding 
the value of fifty thousana dollars, were thereby to be de- 
voted to the purpose of sinking a shatt by which the said 
Hematite Company were to take out ore from the mine of 
the Winthrop Trou Company. 

Your orators also show that the royalty of fifty cents per 
ton specified in the existing lease to the said Hematite Com- 
pany is a very low and inadequate royalty in view of the 
present demand for and price of pig iron; that the said roy- 
alty of fifty cents per ton was a fair royalty in the year 1877, 
when the said lease Was executed, for the reason that the 
demand tor and the price of iron at that time was much less 
than at the present time. That the rate specitied in the said 
new lease to be executed to the said Hematite Company, of 
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twenty-five cents per ton, is a ruinous and fraudulent rate; 
that a fair royalty upon said new lease would be not less 
than the sum of seventy-five cents per ton, and your orators 
know of parties who would be glad to take a lease of the 
mine of the said Winthrop Iron Company and pay therefor 
seventy-five cents per ton royalty, and your orators attach 
to this bill an offer by Robert M. Cherrie, of Chicago, Illi- 
nois, Whom your orators know to be responsible, offering to 
pay such royalty therefor. 

XI. Your orators also show that by the terms of its char- 
ter or artic-es of incorporation the said Winthrop Hematite 
Company can only exist for the space of six years from the 
9th day of August, in the year 1877, so that on the 9th day 
of August, in the year 1883, and only one year and seven days 
after the said existing lease expires by its terms, the said 
Winthrop Hematite Company will have ceased to have any 
existence as a legal corporation, and yet it was attempted at 
said meeting to execute to the said Hematite Company a 
new lease for the perion of eighteen years from and after 
the expiration of the term of the existing lease. 

XII. And your orators show that the Winthrop Lron 
Company can only exist under its articles or charter tor the 


space of eighteen years after the expiration of the term of 


said ex'sting lease; and your orators charge that the attempt 
to extend the present lease or the attempt to execute a new 
lease to the Winthrop Hematite Company tor such space of 
eighteen years was in fact an attempt on the part of the 
said St. Clair Brothers to render the stock of your orators 
and the other stockholders of the said Winthrop lron Com- 
pany, except the St. Clair Brothers, utterly valueless and 
non-income paying for the full term of the life of the said 
Winthrop Iron Company. 

XIII. And your orators also show that at the said alleged 
meeting of stockholders a resolution was passed removing 
the general office of the said Winthrop Iron Company from 
the city of Chicago, where it had theretofore been, to the 
office of the bank of Ishpeming, at the city of Ishpeming, 


1] 


in the State of Michigan. And your orators charge that 
all the books, records and papers of the said iron company, 
have been removed by the said St. Clair Brothers, to the said 
bank, and upon information and belief your orators charge 
that said firm are also the owners of the said bank. 

XIV. And your orators show that the stock of the said 
Winthrop [ron Company is full paid, and the attempt at 
said stockholders’ meeting to confer upon the board of 
directors the right to assess said stock was also fraudulent, 
and is illegal and void. And your orators tile this bill 
not only in behalf of themselves, but also in behalf of all 
other stockholders of the said Winthrop [ron Company who 
may desire to come in and contribute to the expenses and 
share in the benefits thereof. 

XV. And your orators charge that all the said proceedings 
of the said firm of St. Clair Brothers trom the time they 
purchased a controlling interest in said stock up to and 
including the said meeting constitute a part of a fraudulent 
conspiracy whereby they hoped to reap to themselves alone 
all the benefits which could be derived trom the ownership 
of the said Winthrop mine. And your orators claim that 
all of the said proceedings are utterly void, for informalities 
in calling said meeting of stockholders, for want of power in 
the stockholders to pass the resolutions they assumed to pass 
at said meeting, and for the fraud which the said firm of 
St. Clair Brothers have attempted to perpetrate upon the 
other shareholders of said company. 

XVI. And your orators show that the said new board of 
directors are about to open said deep shaft, and are about 
to expend said sum of $50,000 or some portion thereof for 
said purpose, and are about to execute such new lease to 
said Winthrop Hematite Company, and that they will do 
all of said acts unless enjoined and restrained by this Court. 

To the end, therefore, that the said Winthrop [Iron Com- 
pany, the Winthrop Hematite Company, James O. St. Clair, 
Eugene G. St. Clair, George A. St. Clair, Julius N. St. Clair, 
John N. Glidden, and Dan. P. Eells may be made parties 
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defendant to this your orators’ bill, and may be required to 
show cause, if they can, why your orators should not have 
the relief hereby prayed, and may be required to make full, 
direct, and perfect answers to all the matters and things 
herein contained as fully and specifically as if such matters 
and things were here again repeated, but not under oath, 
their answers under oath being hereby waived, and— 

Fe That the proceedings of the said pretended meeting of 
stockholders held as aforesaid at Chicago, Illinois, on the 
first day of October, A. D. 1881, may be declared, adjudged, 
and decreed by this Court to be fraudulent and absolutely 
null and void, and of no effect. That an accounting may be 
had by said defendant corporations to and with their and 
ach of their stockholders. 

2. That the said George A. St. Clair, James O. St. Clair, 
and Julius N. St. Clair may be removed from office as direc- 
tors of said Winthrop Iron Company. 

3. That the said Winthrop Iron Company, its directors, 
officers, agents and servants may be enjoined and restrained 
from proceeding with any work on any shaft at said mine, 
and from paying out any money whatever for the purpose 
of sinking a shaft at said mine, and from making any assess- 
ment on the stock of said company for the purpose of rais- 
ing funds for such work or for any other purpose. 

4. That the said Winthrop [ron Company, its officers, 
directors, agents and servants be restrained and enjoined 
from executing any lease tothe Winthrop Hematite Company. 

5. That until the final hearing hereof a temporary injunc- 
tion may be issued, restraining each of the said corporations 
and persons in manner and form as aforesaid, and that on 
the hearing, such injunction be made perpetual. That the 
usual and necessary writs of injunction issue to make this 
prayer effectual. 

6. That a receiver be appointed by this Court of all the 
property of said Winthrop Iron Company, to take pos- 
session of all its property, real, personal and mixed of every 
nature and kind, wheresoever situated, and in whose hands 
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soever the same may be; and that all persons in possession 
of the same or any part thereof, and the income, gains or 
profits thereof, or of any books, papers, documents or accounts 
belonging to said company be required forthwith to deliver 
the same over to the said receiver. And that the usual 
assignment be made by said company to said receiver. 
That he be vested with the usual powers of a receiver in 
such case, © 

7. That your orators may have such other, further or dif- 
ferent relief, or both, in the premises as shall be agreeable 
to equity and good conscience. 

It may please your honors to grant unto your orators the 
usual writ of subpeena issning out of and under the seal of 
this Honorable Court to be directed to said Winthrop Lron 
Company, the Winthrop Hematite Company, James O. St. 
Clair, Eugene G. St. Clair, George A. St. Clair, Julius N. 
St. Clair, John N. Glidden and Dan. I’. Eells, commanding 
them and each of them, by a certain date and under a cer- 
tain penalty to be therein inserted, to be and appear before 
this Honorable Court, then and there to answer to the prem- 
ises and to stand to, abide by and pertorm such order and 
decree in the premises as shall be agreeable to equity and 
good conscience. 


And your orators will ever pray, ete. 


Artuur B. MEEKER, 
WititramM L. Brown, 
T. B. Brooks, 
sy F. ULLMANN, 
His Solicitor. 
Norris & URL, 
Solicitors. 
Frep ULLMANN, 
Of Counsel. 


14 


Unitep States oF AMERICA, | 


Northern District of Illinois. | wie 


STATE OF ILLINoISs, } 
v y f SS, 
Cook County. ) 


William M. Brown, being duly sworn, on oath states, 
that he is one of the complainants named in the foregoing 
bill: that he has read said bill and knows the contents 
thereof, and that the same is true of his own knowledge 
except as to the matters which are there stated on informa- 
tion and belief, and as to those matters he believes it to be 


true. 
WILLIAM L. Brown. 


Subscribed and sworn to before me, this 12th day of 
November A. D. 1881. 
[ SEAL. | ULLMAN STRONG, 
Notary Public, Cook County, Illinois. 


asa 
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ANSWER. 


Tne Crrevir Court or THE UNITED STATES FOR THE 
Western District or MicuiGgaAn, NortHern DrIvIisIon. 


In Eaurry. 


The joint and several answer of the Winthrop Iron Com- 
pany, the Winthrop Hematite Company, James O. St. Clair, 
Eugene G. St. Clair, George A. St. Clair and Julius N. St. 
Clair, part of the defendants to the bill of complaint of Ar- 
thur B. Meeker, William L. Brown and T. B. Brooks, com- 


plainants, 


These defendants jointly and severally answering to the 
said complainants’ bill answer as follows: 

1. These defendayts admit the several averments con- 
tained in the first paragraph of the said complainants’ bill of 
complaint as set forth therein. 

2. They deny the averment contained in the second para- 
graph of said bill, nainely: That on the first day of October, 
1881, the estate of A. D. Reed owned 9999 shares, or any 
shares of stock of the said Winthrop Iron Company, and 
they deny that any of the parties named in said paragraph 
owned any of the said stock on the said first day of October; 
but they admit that on the 12th day of September, 1881, 
and prior thereto said Mary P. Reed, Mrs. Belle Carpenter 
and Mrs. A. D. Reed, owned stock in said company to the 
amount of 9999 shares, or thereabouts. 

3. They say in auswer to the third paragraph of complain- 
ants’ bill that there is no averment as to the time when A. 
C. Reed held shares in said company, but they admit that 
prior to September 7th, 1881, and not afterwards, he held 
shares as stated in said paragraph; but they deny that Har- 
riet Colwell at said date held stock in said company, or that 
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she had held any stock therein a long time previous to said f 
date. They admit that at said date. the remaining parties 
named in said paragraph held and now hold the several 
number of shares averred to be held by them, and they ad- 


mit that A. C. Reed was then the president and that J. M. i 
Chapman was then the secretary of said company, and they 7 
continued to hold said offices, respectively, up to October » 
3d, 1881. 

4. These defendants admit, as stated in the fourth para- | 
graph of said bill, that defendants James O. St. Clair, Eu- | 
gene G. St. Clair, George A. St. Clair and Julius N. St. 

Clair are brothers, and that they reside at Ishpeming, Michi- 
gan; but these defendants deny that said brothers are part- 
ners in several kinds of business, or in any business at the 
present time; but they admit that said brothers were part- 
ners under the firm name of “St. Clair Brothers,” up to 
some time in the fall of 1877, but not after that fall; that 
several years prior to the fall of 1877 the four brothers had y 


done business as partners under the name of “St. Clair 
Brothers;” that under said firm name they took the lease 
from the Winthrop Iron Company, and afterwards assigned 
the same to the Winthrop Hematite Company. They aver 
that the said brothers were engaged in different enterprises, 
sometimes under the name of “St. Clair Brothers,” and at 
other times they were mutually interested in matters with- 
out using the firm name. These defendants aver that said 
brothers ceased from any co-partnership in the fall of 1877; 
that since said date all their interests have been divided and 
held separately, and they admit that they have been inter- 
ested together in various enterprises in which each one had 
individual interests in different proportions, but not as part- 

ners. These defendants deny that the stock held by said 4 
George A. St. Clair and Eugene G. St. Clair belonged to 

said firm, but they admit that the stock was held in differ- 

ent proportions by them as individuals but not as partners. 

They admit the execution of the lease to St. Clair Brothers, 

stated in the paragraph. 


gaye -“f. 


5. These defendants admit the formation of the Winthrop 
Hematite Company as averred in the fifth paragraph of said 
bill. 

6. These defendants admit the averment contained in the 
sixth paragraph of said bill, except this only: They aver 
that said St. Clair Brothers held said stock mentioned therein 
as individuals, and not as partners. 

7. These defendants admit the averment contained in the 
seventh paragraph of said bill. 

8. These defendants admit the assignment of the lease as 
averred in the eighth paragraph of said bill, and also that it 
was assigned for the purpose in said paragraph stated, but 
they aver that it has been reassigned to the Winthrop Hem- 
atite Company, and is now held by said company. 

9. To the ninth paragraph of said bill these defendants 
say they admit that the Winthrop Hematite Company have 
worked the mines as stated, and they admit that it has paid 
to the Winthrop Iron Company some royalties and that the 
stock was of some value; but they deny that such royalties 
were large, and they deny that the said stock was ever es- 
pecially valuable; they deny that the royalties paid were 
divided among the stockholders of said Winthrop Iron 
Company at regular intervals; they admit that no dividend 
was paid July 15, 1881, and these defendants aver that the 
reasons why no dividend was then declared are truly set 
forth, as follows : 

In 1881, up to July 15th, the sum of $2,874 only was paid 
in as royalties by the Winthrop Hematite Company as les- 
see, and this was all that was due for royalties to that date; 
that of this amount the sum of $2,844.63 was expended by 
the Winthrop Lron Company for proper and legitimate pur- 
poses, that is for salaries, taxes, notes of the company, inter- 
est on the same, ete., leaving only $25.57 which was deliv- 
ered to Eugene G, St. Clair, treasurer of said company, who 
succeeded A. C. Reed as treasurer October 3, 1881. These 
defendants aver that none of the St. Clair Brothers had any- 
thing to do in distributing the several sums thus paid out 
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on behalf of said Winthrop Iron Company. These defend- 
ants deny that upon the supposition contained in said para- 
graph there should be $30,000 in the treasury on January 
15, 1882, but they aver that the total amount of royalties 
due to said Winthrop Iron Company on said date for ore 
shipped will be about $19,000; that the charges against this 
royalty will be as follows, viz: Money expended on the 
deep shaft hereinafter mentioned, $3,500; local taxes to be 
paid for 1881, $1,600; specific taxes due in July, 1882, $434 ; 
note and interest due in June, 1882, about $1,300; which 
note was given in 1875 or 1876 for certain surface rights to 
land adjoining the land of said company; salaries and inci- 
dental expenses about $1,200; making an aggregate ot 
about $8,034, and leaving a balance of about $11,000 that 
will be on hand January 15, 1882, without including any 
expenses incurred in the continued sinking of the deep shaft 
ordered by said company. 

10. Answering to the tenth paragraph of said bill, these 
defendants aver that in the summer of 1881 the detendant, 
Eugene G,. St. Clair, bought stock of the said Winthrop [ron 
Company, so that with the amount held by said George A. 
St. Clair, together with the amount of stock he then owned, 
they both held the amount named in said paragraph, namely, 
12,654 shares; but they deny that said stock is owned by 
said St. Clair Brothers, and they deny that it was purchased 
by them as partners. These defendants aver that the amount 
of said stock purchased during the last summer by the said 
Eugene G, St. Clair was purchased by him for his wite and 
his brothers as individuals. These defendants say that in 
the fall of 1879 Eugene G. St. Clair attempted to buy 11,056 
shares of said stock from A. C. Reed, acting for all parties 
who were then owners of the same; that negotiations were 
made, partly verbal and partly by letters, to purchase the 
same, which negotiations were not then consummated ; 
that said parties continued negotiations in reference to said 
stock until an agreement was actually completed between 
them in July, 1881; that nothing further was done about 
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it until August 30, 1881, at which date a bill of sale of the 
stock was received by said Eugene G. St. Clair, who then 
paid about one-third part of the purchase money, and at 
that time about 4,000 shares of the stock was delivered to 
him, and tlie bill of sale of all of said stock was then deliv- 
ered to the Fidelity Vault Company by said Reed; that at 
the same time said Eugene G, St. Clair delivered to said 
Fidelity Vault Company for said Reed time checks for the 
unpaid portion of the purehase price of said stock on a 
bank payable on demand; and the agreement between said 
parties was that when said Reed should deliver to said 
Fidelity Vault Company for said St. Clair the remainder of 
suid stock properly assigned said checks should be delivered 
tosaid Reed; that said stock was so delivered to said Fidelity 
Vault Company between September 2d and September 7th, 
inclusive, in the year 1881; and said checks were delivered 
to said Reed and paid; that on said 7th day of September 
said Eugene G. St. Clair actually received the said certificates 
of stock thus left with the said Fidelity Vault Company, 
and then first became the legal and equitable owner of said 
stock. These defendants admit, however, that said stock, 
amounting to 11,756 shares, remained on the books of the 
said Winthrop [ron Company in the names.of the vendors 
thereof, as stated in said bill; they admit that the petition 
for a special meeting of stockholders of said company was 
made at the request of said Eugene G, St. Clair, and that 
the copy thereof set forth in the bill of complaint 1s correct; 
they admit that A. C. Reed signed the call or notice of such 
special meeting as president of said company. These defend- 
ants aver that at the time said Reed signed the call for said 
special meeting, which was on or about the 30th day of 
August, 1881, he was in fact the president of said company; 
that he had not then parted with his stock therein, and that 
he was then, both in fact and of record, a stockholder of said 
company, and these defendants insist that he continued to 
be a stockholder in said company until September 7th, 1881; 
they also insist that all the other parties who held portions 


20 


of 11,056 shares previous to such purchase as mentioned 
aforesaid remained stockholders in said company until said 
September 7th, 1881, both in fact and of record. 

These defendants aver that all the stockholders in said 
company, complainants included, had legal service of the 
notice of the time and place of holding of said special meet- 
ing made upon them; these defendants admit that the meet- 
ing was held October Ist, 1881, as averred in said bill, and 


that the parties charged as not being present at said meet- 


ing were in fact absent therefrom; and these defendants 
admit that said parties thus averred to be absent were not 
then stockholders, and that they had sold their stock as 
hereinbefore set forth, and that they ceased to be stockhold- 
ers on the 7th day of September, as above stated; these de- 
fendants deny, however, that said parties had sold their 
stock prior to the time when the call for said meeting was 
signed. These defendants admit that the only parties pres- 
ent at said meeting were stated in said bill, and that said 
Harbert acted as chairman and said Breese as secretary, as 
averred in said bill; these defendants admit that ** Exhibit 
F,” reterred to in said paragraph and attached to said bill, 
correctly states the number of shares of stock which was 
represented at said meeting, which stock was held by 
said Eugene G. St. Clair as trustee; they admit, also, the 
correctness of the proceedings of said meeting as set forth 
in “ Exhibit F” attached to said bill. These defendants 
aver that the removal of said Mary P. Reed, A. C. Reed 
and J. M. Chapman from their office as directors was 
made because they had ceased to be stockholders in said 
company, and therefore their said office had become vacant ; 
these defendants aver, on information and belief also, that 
said persons had declared that they did not consider them- 
selves as directors any longer, that they had each one resigned 
the office of director then, and the defendant, Eugene G, St. 
lair, then had their resignation in his hands, and so stated 
at said meeting; and, also, exhibited said resignation at said 
meeting, which resignation is in the following words: 


“CHICAGO, September ls/, 1881. 
Directors of the Winthrop Iron Mining Company: 

GENTS: Please accept herewith our resignation as direc- 
tors in the Winthrop Iron Company, also our resignation 
as Secretary and President and Treasurer of the same com- 
pany, same to take effect at once, and oblige yours, respect- 
fully, 

J. M. CHAPMAN, Secretary, 
A. C. Reep, Pres’! 4 Treas’r, 
M. P. Reep, 
Directors. 


These defendants aver, that after said resignation and 
acceplance thereot by the removal of sid former directors, 
the only directors then remaining In office were Eugene G. 
st. Clair and Arthur Lb. Meeker, and that it became heces- 
sary to elect other direetors to fill the vacancies in the 
board: but these defendants deny that any of the St. Clair 
brothers ever conceived the idea of so manipulating the 
attairs of said Winthrop [ron Company aus to make the stock 
thereol highly valuable to them exclusively, to the Injury ot 
any oth r stoevkholder, anal rend r the stock of the other 
holders of uo value; these defendants deny that any of said 
brothers had any fraudulent purpose in purchasing said 
stock, or in owning a majority thereof; and they aver that 
they have already set forth in this paragraph the reasons 
why said stock Was not sooner trausterred Ol} the reeords ot 
said couipany ; these detendants deny that a passage of any 
resolution which was passed at said meeting was the carry- 
ing out of any fraudulent purpose on the part of any of 
these defendants, and they also deny that it was a part of 
any scheme to render the stock of the complainants or of 
any of the stockholders in said company valueless; they 
aver on the contrary that every step taken at said meeting 
will result, and was intended to result, to the benefit of all 
the stockholders in said company, and for the reasons here- 
inufter stated; these defendants deny that the resolution in 
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reference to the new shaft and for the expenditure of not 
exceeding $50,000 therefor was entirely in the interest of 
said lessee, but they aver that the sinking of said shaft 
ordered at the said special meeting will be for the benefit 
of all the stockholders in said Winthrop lron Company as 
hereinafter stated; these defendants deny that the royalty 
of fifty cents a ton is a low and inadequate one in view of 
the present price of pig-iron; they deny that said rate was 
a fair royalty in 1877, but aver that experience shows that 
said rate was in fact a very high one for royalty at that 
time; they deny that any royalty greater than twenty-five 
cents per ton on the new lease would be a fair one in view 
of the difficulties attending mining on the property of said 
Winthrop lron Company; they deny that said last named 
rate is a ruinous and fraudulent rate, and these defendants 
have hereinafter set forth the reasons why such diminished 
rate is a reasonable one and quite enough to be paid to said 
company; these defendants deny on information and belief 
that any person or persons really responsible would be 
willing to pay a royalty of seventy cents per ton, and they 
deny that the letter attached to said bill is a bona fide to 
take a lease of said mine and pay a royalty of seventy-five 
cents a ton on ore mined therein. These defendants aver 
on intormation and belief that said Robert M. Cherrie never 
visited said mine and knows nothing of its character or of 
the difficulties attending the working said mine, which dif- 
ficulties are hereinafter set forth. 

11. These defendants answering to the eleventh paragraph 
of said bill admit that by the terms of the articles of incor- 
poration of the Winthrop Hematite Company it was only 
to continue for six years, but they aver that under the pro- 
visions of law said articles have been amended extending 
the duration of its existence to thirty years. 

12. These defendants admit the averment contained in 
the twelfth paragraph of this bill, to the effect that the Win- 
throp Iron Company could only exist under its present char- 
ter for the period of eighteen years after the expiration of 
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the term of its existing lease, but they deny that the attempt 
to execute a new lease to the Winthrop Hematite Company 
tor said period of: eighteen years was an attempt on the part 
of the St. Clair Brothers or on the part of any of them to 
render the stock of the complainants or of any other of the 
stockholders of the said Winthrop Iron Company valueless 
or non-income paying for the full term of the life of said 
company; on the contrary, these defendants aver that said 
new lease, if its terms be faithfully carried out by said com- 
pany, will be likely to insure more royalties than said com- 
pany has ever received under the old lease and for the rea- 
sons hereinafter stated. 

13. These defendants admit the several averments con- 
tained in tie thirteenth paragraph of said bill. 

14. These detendants deny that the stock of said Winthrop 
[ron Company is full paid stock, but they aver, on informa- 
tion and belief, that the amount of capital stock of said com- 
pany actually paid in is only $8,000, while the whole stock 
of said company is $500,000; they aver that it so appears 
by the articles of association; there 1s no record to the con- 
trary, and these defendants are informed and believe, and, 
therefore, charge the fact to be, that said records are in all 
respects true. These defendants deny that the attempt to 
assess said stock is illegal and void as alleged in the four- 
teenth paragraph of said bill to which this paragraph is an 
answer. 

15. These defendants deny all the allegations contained 
in the fifteenth paragraph of said bill of fraud on the part 
of said St. Clair Brothers, and all the allegations of a con- 
spiracy on their part to reap to themselves alone all the 
benefit which could be derived from the ownership of the 
Winthrop Iron Mines; they deny that the proceedings of 
said special meeting are void for informalities, or for want of 
power on the part of the stockholders to pass the resolutions 
which were there passed, or for any fraud on the part of 
said St. Clair Brothers or either of them, attempted by them 
or either of them to be perpetrated upon the other share- 


holders of said company; and these defendants aver that 


no specific informalities are shown in said paragraph or 
elsewhere in said bill. 


16. These defendants answering to the sixteenth paragraph 


of said 


to be sunk by the resolution passed at sald special meeting 


the said new board of directors ure 


held as aforesaid: 


ly commeneed the 


not only about to ope hb. but have vuetua 


opening of said deep shaft: that on the first day of Decem- 


ber, 1881, when the injunction was served in this cause, said 


shaft had been sunk to a depth of between 60 and 70 feet, 


which depth has since been inereased so that said shaft is 


now about 100 tect deep, and these defendants say that by 
the 17th day of January, 1882, it will be from 105 feet to 
125 teet deep. 


These detendants aver that 


paragraph has been actually executed and delivered. and 


that it was executed and delivered to the Winthrop [Hema- 


tite Company before these defendants, or any of them, had 


any knowledge or intormation of any kind that the com- 


plainants’ bill had been filed in this case: 


they admit, how- 


ever, that suid lease was not recorded until December Ist, 


1881, but they aver that it Was sO recorded before Service ot 


the subpoena and injunction in this case which were served 


later On the sume day : these defendants aver that said leuse 


was recorded before they or any of them bad any knowledge 


or information of the tiling of the bill of complaint in this 


Case. 


17. These defendants not only deny all conspiracy on 


the part of the detendants, James O. St. Clair, Eugene G. 
St. Clair, George A. St. Clair and Julius N. St. Clair to in- 
jure for their own profit, or for any purpose the value of the 
stock of complainants and other stockholders of said Win- 
throp lron Company by the proceedings hereinbetore set 
forth; but they aver that the course determined by the stock- 
holders of said Iron company at the said special meeting 
was a wise and prudent course, and well calculated to ad- 
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vance the interests of said company and to increase the 
ralue of its stock, and this for the following among other 
reasons: 

18. They aver that the sinking of the deep shaft, as de- 
termined upon in said meeting, was a necessity for the pro- 
fitable working of said mines; and without it or some simi- 
lar improvement in the course of two or three years the 
mine could not be worked at a profit, and it would become 
necessary to abandon it. 

19. They aver that by the sinking of said shaft the pro- 
duct of the mine will be very largely increased, so that the 
proceeds of the royalty determined upon at said meeting 
would enable the defendant, the said Winthrop Iron Com- 
pany, to make upon an average larger dividends than had 
ever before been made or declared. 

20. They aver that the royalty fixed upon and Incorpo- 
rated in the new lease of twenty-five cents per ton is not 
only a reasonable sum, but is a liberal and large remune- 
ration and greater than that received by most mining com- 
panies in the vicinity, especially when reference is had to 
the difficulties of working said mine from the exceedingly 
great over heavy water charge, and from the loose, jointy 
and unsate character of the rock in which the ore is found. 

21. They aver that said lease for these and other reasons 
is a decidedly advantageous one for said Winthrop Iron 
Company, and will increase instead of lessening the value of 
the stock and the amount of the dividends thereof. 

22. These defendants aver that while under the said lease 
for six years, the said Winthrop [ron Company received 
considerable revenue and made several dividends among its 
stockholders, the said lease has proved uprofitable to the 
lessee, the Winthrop Hematite Company; and they aver 
that no lease could be successfully taken by any lessee of 
said mine under its present condition at said rate of 50 cents 
per ton to be paid as royalty, nor even at the diminished 
rate of 25 cents per ton, as provided in said new lease here- 
inbefore mentioned, 
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23. These defendants submit that the said complainants 
have not in and by their said bill shown such a case as enti- 
tles them to any relief from a court of equity, and these de- 
fendants ask the same benefit of this defense as if they had 
demurred to said bill. 

24. All which matters and things these detendants are 
ready to maintain and prove as this Honorable Court shall 
direct; and pray to be hence dismissed with their reason- 
able costs and charges in that behalf most wrongfully sus- 
tained. 

Tue Wintrurop [RON CoMPANY, 
By E. G. St. CLAIR, President. 
Tue Winturop Hematite CoMPANY, 
| By J. O. St. CLAIR, President, 
JAMES QO. St. CLAIR, 
KUGENE G. St. Carr, 
GEORGE A. St. CLAIR, 
JuLtius N. Sr. Crarr. 
M. H. Crocker, 
Solicitor for Def’ ts. 
C. lL. WALKER, 
Of Counsel. 
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7: DECREE. 
Unitep STaTes OF AMERICA. 
The Circuit Court of the United Ntates for the Sixth Cireuit 
and Wi Slern District or Michigan, Northern Division. 
In Equity. 
At a session of said Court, held at Grand Rapids, in 
Court House, on the sixth day of April, A. D. 1883. 
Present, Hon. Jonn Baxter, Circuit Judge. 
ARTHUR Bb. Meeker, WILLIAM ) 
L. Brown and L. B. Brooks, 
Complainants, 
nS, 
W inturop [Ron Company, WIN- Bill in Equity 
THROP HeEMaTITE Company, by 
James O. St. Ciarr, EuGene | Minority Stock. 


G. St. CLAIR, GEORGE A. ST. 
CLaIn and Juxius N. St. 
(CLAIR, 


LD tendants. 


This cause came on to be heard betore the Court, at 
Grand Rapids, on the 2d day of October, 1882, by consent 
of the parties, on pleadings and proofs, and was argued by 
counsel for the respective parties; and the Court, upon the 
consideration thereof, doth now order, adjudge and decree, 
as follows: 

I. That the lease mentioned in the bill, and bearing date 
November thirtieth, 1881, executed by the Winthrop Lron 
Company, of its mining lands and mines, together with all 
improvements, houses, railroad tracks and tramways, pock- 
ets on the surface, and other fixtures, to the Winthrop 
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Hematite Company for the term of eighteen years from De- 
cember first, 1882, at the royalty of twenty-five cents per 
ton of ore mined and shipped, is null and void, for the fraud 
of the defendants the Winthrop Hematite Company and the 
St. Clair Brothers in procuring the same. 


Il. That Andrew G. Clark, of Chicago, [linois, tormer 
President of the Winthrop [ron Company be, and he here- 
by is, appointed by this Court to be Receiver of the defend- 
ants, the Winthrop [ron Company, with the usual powers of 
Receiver in Equity, upon his giving bond in the penal sum 
of twenty-five thousand dollars, with sufhicient sureties, to 
be approved by the Clerk of this Court, conditioned for the 
faithful performance of his trust, and that upon the delivery 
and filing of such bond, the said Receiver so appointed, 


shall be vested with all his rights and powers as Receiver. 


Iti. That the Winthrop lron Company, its officers, agents 
and servants, and the Winthrop Hematite Company, its offi- 
cers, agents and servants, and the sid detendants, the St. 
Clairs, forthwith surrender and deliver to said Receiver, all 
the real estate, mines and mining equipments, assets, mate- 
rials, tools, machinery fixtures, effects and property of every 
nature and kind of or belonging to the said Winthrop [ron 
Company; and also all money, notes, dratts, bills of ex- 
change, checks or other evidences of indebtedness due and 
owlng to said Winthrop [ron Company, as well as aul] COPpPOPr- 
ate records and papers, all record and books of account, all 
deeds, leases, bonds, mortgages, certificates of stock, vouch- 
ers and all papers of every nature belonging to said Win- 
throp Lron Company. 


[V. That said Receiver continue the management of the 
said business of the Winthrop Iron Company, with power 
to lease vr operate its mines and plants, until the further 
order of this Court; that he keep a full and accurate ac- 
count of all his acts and doings as such Receiver, and report 
the same from time to time to the Court as may be directed ; 
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and that said Receiver have leave to apply to the Court from 
time to time for such further orders and directions as may 


} ’ 
pe necessa ry . 


V. And the Court doth further adjudge and decree 
that the defendants, the St. Clair Brothers and the Win- 
throp Hematite Company, do account as trustees to and 
with the Winthrop [ron Company for all profits realized 
since December Ist, 1882, from the use and occupation of 
the said Winthrop Iron Company’s real estate and personal 
property, or for a reasonable royalty upon the ore mined by 
them, or any or all of them, and that the complainants do 
now elect whether this accounting shall proceed upon the 
basis of the profits realized from use and occupation or rea- 
sonable royalty upon ore mined ; and the said complainants, 
by their counsel, having elected that the accounting do pro- 
ceed upon the basis of reasonable rovalty : Thereupon the 
Court doth turther order, adjudge and decree that it be re- 
ferred to Henry M. Hinsdill, one of the Masters of this 
Court, who appears to this Court, from its knowledge of his 
experience in matters of accounting and lis methodical and 
business habits, best qualified to discharge that duty, to take 


and state an account herein as tollows: 


1. That the said defendants St. Clair account to and with 
the Winthrop Iron Company concerning the ores mined by 
them and the royalty upon such ores due and owing from 
them to the Winthrop [ron Company, and concerning the 
rights and obligations of the lessor and lessee, under and 
according to the terms of the lease mentioned in said bill, 
bearing date August 2d, 1877, and expiring on December 


Ist, 1882. 


2. That the said defendants, St. Clair and the Winthrop 
Hematite Company account to and with the Winthrop Iron 
Company for the use and occupation of its mining lands, 
mines, real estate and personal property, for all ore mined 
since the first day of December, 1882; for all property and 


30 


effects taken from the said Winthrop Iron Company’s prem- 
ises and used and converted; and that for the purpose of 
the said accountings, the said Winthrop Hematite Company, 
its officers and agents, and the said defendants, St. Clatr, 
produce betore the said Master, upon the said Master’s order 
and drection, for examination, all books of accounts, papers, 
memoranda, and all other W riting’s containing any entries 


concerning said matters, or anv of them 


8. And the said Master in taking the said account, is 
directed to take and state the same in such manner as to 
furnish a basis for ascertaining and reporting the proper 
royalty to be charged to the Winthrop Hematite Company, 
and to the defendants, St. Clair, or any or either of them, 
because of the POSsesslon, use and enjoyment of the said 
mining lands, mines, and personal property of the Win- 
throp lron Company since December first, 8&2, retained 
and kept by it and them after and succeeding the expiration 
of said aforesaid named tirst lease; and also to take and 
state all such accounting herein ordered, so as to show the 
whole money and property of the Winthrop [ron Company 
on hand, or that ought to have been on hand, on November 
thirtieth, 1881, or used and expended since November thir- 
tieth, 1881, either by it, or by the defendants, the St. Clair 
srothers, or by the Winthrop Hematite Company, or either 
or ail of them, in any and al] ways, in the management of 
the business, atinirs,. property and eftects Ot the Winthrop 
[ron Company, together with the dates and amounts of such 
expenditures and for what purpose and purposes they were 
made; and also so as to show to what extent. if at all, such 
expenditure is, or may be of value to the Winthrop 
Iron Company: and also so as to show to what extent such 


expenditure is, or may be of value to the defendants Win- 
throp Hematite Company, or to the St. Clair Brothers, one, 
or both, or either or all of them; and whether the amount 
voted or in fact paid for salaries or wages to the officers, 
agents, or servants of the Winthrop Iron Company, was in 
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fact reasonable and just to the stockholders of said company, 
or otherwise, and what, if anything, should be the amount 
in that regard to be allowed. 

The said Master is also directed to inquire and report 
such sum of money as, in his opinion, shall be a reasonable 
compensation to be allowed to the complainants and their 
solicitors and counsel, for services, fees and all other neces- 
sary expenses actually incurred by them, which allowances 
shall be paid out of the fund in the hands of the receiver 
(but no allowance or allowances of any kind for costs, ex- 
penses or otherwise, shall be made to the defendants St. 
Clair, or to the Winthrop Hematite Company, out of such 
fund.) 

That such Master be at liberty to make special reports 
from time to time, and that he make his general report 
concerning the matters aforesaid, with all convenient speed. 


VI. And the Court reserves to itself such further direc- 
tions, as may be necessary to carry this decree into effect; 
concerning costs; or as may be equitable and just. 

Jno. Baxter, Judge, &e. 
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In the Supreme Court of the Cnited States. 


OCTOBER TERM, 1886. 


No. 154. 


THe Winturop Iron Company et al., 
Appellants, 
Us, 
ArTHUR B. MEEKER, e¢/ a/., 
Appellees. ; 


MoTION AND STIPULATION. 


Now comes R. D. Mussey, solicitor and of counsel for 
the appellants herein, and shows unto the Court the follow- 
ing stipulation this day filed: 


SUPREME CourT OF THE UNITED STATES. 
October Term, 1886. No. 154. 


Tue Winturop Iron Company AND OTHERS, ) 
Appellants. 
vs. 
ARTHUR B. MEEKER AND OTHERS, | 
: Appellees. 


It is hereby stipulated that an order may be entered 
herein reversing the Decree entered by the Court below 
at the cost of said appellants, and without any costs to 
be taxed against appellees, or either of them, and that 
said cause may be remanded to the Court below, and 
that after the docketing of said cause in the Court be- 
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low the defendants below (Appellants in this Court) 
shall pay and satisfy all the costs incurred and not 
heretofore paid by the complainants in said cause, being 
the costs, fees and expenses of all officers of said Court 
in said cause. After which payment the said suit shall 
be dismissed at the costs of said Defendants and with- 
out any costs as against the complainants. 
FReDERIC ULLMANN, 
Sol. for Appellees. 
R. D. Mussey, 
Sol. for Appellants. 
Chicago, Jan’y 18, 1887. 


And thereupon he moves the Court for an order revers- 
ing, by consent, the decree heretofore rendered herein by 
the Circuit Court of the United States for the Western Dis- 
trict of Michigan, the appellants to pay the costs of this ap- 
peal, and remanding ‘the cause to the said Circuit Court, 
with instructions to said Court to dismiss the cause at and 
upon the payment by the Defendants (appellants here) of all 
the cests incurred in said Court, whether by Complainants 
or Defendants, and not heretofore paid; and that upon the 
full payment by said Defendants (appellants here) of all costs 
in this case, whether in this Court, or the said Circuit Court, 
the Bond filed in this Court by the Appellants (Defendants 
below) be delivered up to them to be cancelled. 


Solicitor and 
Washington, D. C., January 24, 1887. 
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Supreme Court of the Cited States. 
OCTOBER TERM, 188s. 


\ 0. 


The Winthrop Iron Company, et al. 


Appellants, 
Vs. 
A. B. Meeker, et al. 
Appellees. 


BRIEF FOR APPELLANTS 


MOTLON TO DIsSMIss. 


R. D. MUSSEY, 


OF COUNSEL. 


WASHINGTON, D. C. 
R. BERESFORD, PRINTER, 523 SEVENTH STREET 
13538 3. 


This Case comes before the Court under the following 
circumstances: 

Judge Baxter holding the Cireuit Court for the Western 
District of Michigan having passed a Decree adverse to the 
Defendants on the 6th of April, 1883, they asked an Appeal, 
which he refused on the ground that the Decree Wiis lnter- 
loecutory and not Final. 

On the 29th of April, 1883, Defendants applied to this 
Court for a Mandamus to compel the allowanee of an Ap- 
peal. On the 7th of May, 1883, this Court issued a Rule 
directing Judge Baxter to show cause why an Appeal should 
not be granted, returnable at this Term, with leave to apply 
LO \Ir. Justice Matthews, (iti Whose Circult the (hase wrose,) 
at Chambers, for an Appeal and Supersedeas. On the 31st 
of May, 1883, Mr. Justice Matthews heard the Application, 
allowed the Appeal, and granted a Supersedeas. At the 


hearing betore him the Counsel fi 


r the Plaintifts objected 
to the Supersedeas Bond as being insuflicient in amount 
and the Detendants agreed to give one, if demanded, at 
this Term, in the penalty of S100,000, 

The question involved by the Mandamus proceedings be- 


Ing solely 


Whether the Decree sought to be cup oye aled from was a 
inal LD cree. 


and Mr. Justice Matthews having allowed an Appeal, it has 
been a matter of Stipulation between Counsel that the Man- 
damus proceedings be discontinued and the question 
therein involved be presented upon Motion, made by the 
Plaintiths, to disiniss the Appeal. 

Is the Decree a final one in the sense of the law reeculat- 
ing the appellate jurisdiction of this Court ? 


While, in Law cases, there is no difficulty in determining 
whether the judgment sought to be reversed, is final, 


it has not always been easy to decide when decrees in 
equity are final within this rule, 
to cite the language of this Court in Bostwick v. Brinkerhoff; 
106, U. S., 4. 

Hence it is that the Appellees differ here not only with the 
Appellants, as was to have been expected, but also with 
Mr. Justice Matth« ws, Whose frank and free conviction that the 
Decree was final is met by the Appellees with a learned re- 
view of some (not all) the cases before this Court in which 
this question has arisen. 

When the Application for a Mandamus was made Coun- 
sel for the Petitioners had before him only an Abstract of 
the Pleadings. Based upon these were the following re- 
marks: - 

The case made by the petition must appeal strongly 
to the equitable instincts of this Court. 

The Bill is by a Minority of the Stockholders to 
avoid the action of a Majority against which no remon- 
strance was made to the Corporation. 

The objectionable action was a lease of the Corpora- 
tion property, which did not by its terms begin until 
December last. The case was heard in October last, 
and a decision was promised for December. That De- 
cision was not made at that time, and the lease not 
having been declared void the Lessees used the Win- 
ter Season for necessary preparation. 

Just as the shipping and active producing season 
begins a Decree is rendered which dispossesses the 
Lessees, and the Company, of the property and, if it is 
to be held interlocutory, prevents those who have made 
expenditures and preparations from completing their 
arrangements and works disaster against which no in- 
demnity has been provided, 

The delay of the decision from December to April 
has prevented an earlier application to this Court, and 
the necessary haste with which this application has 
been made prevents a full discussion of the vital ques- 
tion whether the Decree complained of is Interlocutory, 
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as held by the learned Judge who denied the Appeal, 
or Final, within the judicially aseertained intent of 
those terms. 

An analysis of the abstraet of the Pleadings made in 
the Petition shows that the objeetive pomt- the matin 
purpose—of the Bill was the annulling of the Lease. 
Joined with this were the minor objects of the removal 
of certain Directors, an injunction against certain work, 
and the appointment of a Receiver. The Court decreed 
the lease void, and was silent as to the removal of 
Directors and the work .on the deep shaft. So far as 
the main object is concerned the Decree is plaints 
final. 

An accounting is also asked for. But from the state- 
ment of the Bill there seems nothing in it on which to 
grant the Prayer. 

The Decree does provide for an aecounting, cover- 
ing, it should be borne in mind, the period from 
December, 1882, to April, 1883, when the Defendants 
were in possession under the new lease, because the 
Court failed to render its decision, as promised, in the 
month that lease began to operate. It also appoints a 
Receiver as a substitute for the Directors, and, Indeed, 
as a substitute for the Company,) and as a finality 
rather than a temporary expedient. Ile is to have all 
the property, do all the work, and, apparently, to be 
the successor of the corporate entity of the Winthrop 
[ron Company, which is ousted of possession, control, 
and the exercise of corporate functions. 

If this is not “final,” what is? What can it be: 
The Courts of Michigan—ot which State this Winthrop 
fron Company is a creature—have held such an appoint- 
ment to be a “ finality ” for appeal purposes, even when 
made by an order. 

Barry v. Briggs, 22 Mich., 201. 

The vigorous opinion of Ch. Justice Campbell! in this 
case 18 strongly commended to the attention of the 
Court in connection with the consideration of the pres- 
ent application. 

[tf these two main points in the Decree—the cancel- 
ling of the lease and the appointment of a Receiver— 
impress upon the Decree “ finality,” does the direction 
tor “accounting” give it a preponderating “ interlocu- 
tory ” character ? 


lt is submitted that the Accounting and the lefer- 
ence to the Master are very similar to that passed upon 
in Forqay v. Conrad, 6 How., 201. which is cited and 
commented on in Beebe et al. v. Russell, 19 How., 283. 

The language used by Mr. Justice Wayne in the lat- 
ter case would seem to be applicable here :— 

‘he fact is, the order of the Court in that case 
ror ferring it to a Master was peculiar, 

The attention of the Court has already been directed 
to the fact that Paragraph V. of the Decree direets an 
accounting trom December 1, 1882. to the date of the 
Decree; and that this | di embraces the time when 
the defendants were in possession under the Lease, 
which by van tO Opry rate December L, 1852, and which 
it was the chief object of the Bill to prevent going into 
effect. : 

The case was heard in Oetober, 1882, and if the 
Court had deeilded it nD December, 1882, as promised, 
there would have been no need of an aecounting tor 
this period. 

[t is but just to state that though the paragraph cited 
refers to this period for the accounting, some ot the 
clauses of that paragraph contemplate an accounting 
between some of the parties to the bill antecedent to 
that as a preparation—so to speak—for the accounting 
rendered necessary by the delay of the Court in mak- 
ing its decision. 

While this Court properly discourages immature ab- 
peals, it would seem to be equally proper that it should 
not countenance a construction of its appellate juris- 
diction which will leave it in the power of the Circuit 
Courts, by postponing action on aneillary and minor 
and subordinate details of a litigation, to Indetinitely 
delay a review of their decisions of the substantive 
points at issue. And especially in cases where the 
party in Whose interest such delay appears to be had, 
gives no security to indemnify the other for the injury 
he may sufier winle the latter stands ready to give such 
Indemnity to his opponent if, only, he may have a re- 
view of the error he allege 8. 


Atter a caretul perusal of the learned Brief of opposing 
Counsel, and in the further light thrown by the full Plead- 
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ings and the Opinion of his Honor, Judge Baxter, the con- 
viction expressed ith the foregoing remarks Is hot weakened. 

The case as made in the Bill is this. The Winthrop Iron 
Company in 1877 leased its property at a certain royalty 
until December Ist, 1882, to-the St. Clair Brothers, who 
assigned the lease to the Winthrop Hematite Company, a 
corporation of which they were the profioters and chief 
stockholders. With a fraudulent intent against the Win- 
throp Iron Company in which they were stockholders, these 
St. Clair Brothers bought up a majority of its stock, had 
a meeting of the, Company called, at which new Directors 
were made; certain expenditures on a deep shaft authorized; 
the principal place ot business of this (Michigan) Company 
changed from Chicago, [linois, to Ishpeming, Michigan ; 
and a seventeen years’ lease of its property ordered from the 
Winthrop [ron Company to the Winthrop Hematite Com- 
pany, to CoTnmence at the expiration of the first louse, namelys 
December Ist, 1882. ) 

Tue Bitt was filed November 19, 1881. Its objects as 
expressed in the Prayers, which (exclusive of that for Gene- 


ral Reliet) are Six in number, are as follows: 


1. The nullification of the meeting of the Lron Com- 
pany* referred to and the action there had, and an 
uccounting between the lron and Hematite Companies 
and their respective stockholders. 

2. ‘The amotion of the new Directors of the Lron 
Company. 

3 Aninjunction against the lron Company’s proceed- 
ing with work on the deep shaft. 

4. An injunction against the [ron Company’s making 
the new lease to the Hematite Company. 

5. Such injunctions as are prayed for permanently 
to be made pe ndente lite. 

6. For a receiver of the [ron Company. 


For convenience this Brief will speak of the ** Winthrop lron Company” 
as the * Iron Company,” and the ** Winthrop Hematite Company’’ as the 
‘+ Hematite Company.” 
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THe ANswWeER denies all fraud, both generally and specifi- 
eally, and is fully responsive to the Bill. The only point, how- 
ever, necessury to the present discussion is that the Answel 
showed that the Lease sougnt to be forbidden from the fron 
Company to the Hematite Company had been executed be- 


fore the Defendants had notice of the filing of the Bill. 


The OPINION of Juda buxter is now presented to the 
Court by the Appellees, and may be referred to by them as 
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showing the intention of that learned Judge in respect of 
the Decree he was about to make. (See pp. 52 and 33 of 
Appellees’ Brief. but it is submitted that it is uot his 
intention whieh, at this time and on this motion, and 
under thes irculustances, this Court Can consider. [t is 
his A which is to be construed. 

This controversy hinges upot the Deere which he signed 
and not upon the Opiion which he delivered. 

An examination of that Decree shows it to be couched in 
phraseology more appropriate to a final Decree than to an 
Interlocutory Decree or Decretal Order. Paragraph V1 of 


the Decree is as follows: 


And the Court reserves to itself such further direc- 
tious as may be necessary to earry this decree into 
effect : eoncerning Costs; or as may be equitable and 
just. 


This is not the language by which a cause is reserved for 
a Final Decree upon the incoming of certain reports, testi- 
mony, &c. It is the assertion of the right of the Court to 


make such 


directions (7s Midi hy 14€C¢€ SSP 4 lo CUrTrt ‘} decree nto etiect. 


bearing il striking analogy to the langauge used by (Chiet 
Justice Chase (on Cireuit) in his deeree in the ease of 
French and Shoemaker, held Ly this Court (12 Wall... 86} to 
be a final and Appealable Decree, which is set out on pp. 


91. 92 of the Report, V1Z.: 
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Leave is given to either party to apply at the foot of 
this Decree for such further Order as may be necessary 
to its due execution, or as may be required in relation 
to waby matter not fin lly determined by it. 


And what in respect ot phraseology is true of the 6th 
paragraph applies with full foree to the Introduction, and 
some of the clauses or paragraphs; and in a lesser degree 
to others. In a word—if it be an Interlocutory Decree—it 
has been run in a mold used for casting Final Decrees. 

But it is not in form alone that this Deeree bears marks 
of Finality. Its substance is impregnated with that char- 
acter, 

The reliet sought against the Hematite Company was 
that the [ron Company should not execute the new lease to 
it. The 4th Prayer of the Bill is addressed directly to that 
end; and the Ist Prayer indirectly, but potentially, in seek- 
Ing the nullification of the proceedings ot the Special Meet- 
ing of the Iron Company at which the Lease was voted to 
be made. This relief is the main object of the Bill—the 
sole object so far as the Hematite Company is concerned— 
except a clause in the first Prayer, unsupported by any case 
made in the Bill, for an Accounting by this (and the other 
Company ) with stockholders. 

Paragraph [ ot the bill is responsive to this purpose, It 
does not forbid the execution of the Lease—tor that was an 
accomplished fact betore Answer—but if does declare the 
Lease so made “ null and void.” 

There all the jurisdiction of the Court over the Hlematite 
Company (0 be found in the Pleadings was exhausted. 

The sole interest in, and relation Lo, the Cuse exhibited to 
the Court, of the Hematite Company, was passed upon, and 
sO passed pon that nothing remained to vive the Deeree 
eftect. ‘The Kutry of that Decree in the proper Reeords 
would have been its COTLDp ete 2 destruction ot the Lease is 
could have made DY the most solemn act of either party to 
it, or both combined, No subsequent * directions ” were 
“necessary to carry the Decree into effect.” The law of the 


ase, the facts of the case, the merits of the case were all 


disposed of so far as the Hematite Company was concerned. 
For the Court did not, as it could not, on the pleadings, de- 
cree any accounting by the Hematite Company with its 
stockholders. 

The finality of the Decree in respect of the Hlematite Com- 
pany was still further enforced by the appointment of a Re- 
ceiver for the [ron Company to whom that Company and 
the Hematite Company were To deliver all books, property, 
&e., belonging to the [ron Company, so that uot only was 
the Iron Company ‘incapacitated from executing any lease 
to the Hematite Cotmpany in lieu of the one that had been 
declared null, but the Iron Company was in effect wiped 
out of existence. And, as was pointed out in the Remarks, 
(cited above,) submitted with the Petition for a Mandamus, 
action was takes which, under the law in the State of which 
the Company was a creature, was “ final.” 

It is true that this Court has, in many cases, held an ap- 
pointment of a Receiver to be an Interlocutory proceeding. 
But it is submitted with confidence, that such Receiv- 
ers were temporary, for the purpose of protecting prop- 
erty pending litigation, and until final deerees could be 
made, and not Receivers appointed as the successors of cor- 
porations as the Receiver prayed for in the 6th Prayer of 
the Bill and instituted by Paragraphs IL, Il and LV of the 
Decree would seem to be. It is only those Receivers who 
are Conservators of a fund, an estate, a corporation, the crea- 
tion of whom can properly be classed in the category of In- 
terlocutory Action. Receivers who are Liquidators of an 
estate, a fund, a corporation are the result of Final determi- 
nation and to effect a Final purpose. An Order creates the 
former to hold what is confided to them while the rights of 
claimants are being ascertained; the latter are called into 
being by a Decree atter the ascertainment of those rights as 
a means of enforcing them. It Is superficial and illogical, 
and undiscriminating to confound these two classes. or to 
hold because the majority of persons called Receivers belong 


to the former class that they all do. 
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While there may possibly be some room ior a contention 
that the Receiver named in this Decree did not belong to 
the latter of the two classes of Receivers named above as to 
ull the Defendants, it is too plain for argument that he sus- 
tained that relation in respect of the Hematite Company, 
the rights of which had been finally adjudicated. 

Paragraph V. of the Deeree provides for certain account- 
ting, and the Appellees contend that until that accounting 
has been had, and the Court has sanctioned the Master’s 
Report—this case is undecided by the lower Court and 
must remain there. 

Attention is invited to what was said of this ‘“*Aecount- 
ing’ in the Remarks submitted with the Petition for Man- 
damius. 

They are more than juscdfied by the fall Reeord. For 
the purposes of this hearing there have been printed only 
the Bill, Answer and Decree. The Decree bears date in 
April, 1883. The Lease, the Bill sought to prevent, was to 
have begun in December, 1882. The Bill filed in 1881 did 
not pray an accounting on the part of any one for the period 
intervening between December, 1882, and April, 1883. To 
have done that would have required the gift ot prophecy. 

The Answer, as has been shown, admitted the execution 
of the Lease, and therefore the Court had authority to 
respond to the Prayer that the Lease be not made, by can- 
celling it after it had been made. Sut neither by Bill, nor 
Answer, nor by any supplemental proceeding, petition, 
motion or affidavit does it appear that the Court had any in- 
formation or suggestion even, that any entry had been 
made under that Lease, after the case was ** heard ” in Oc- 
tober, 1882, and while it was sub judice, till the following 
April. Yet, in this conspicuous ubsence of ground ou 
which to proceed the Court does Decree (Paragraph V.) an 
accounting by certain parties in respect of profits made 


from the mine, 


realized since December ls/, 1852, 
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and gives a series of elaborate directions as to bow such 
accounting shall be taken, treating that as a fact whose 
consequences are to be inquired into, of the existence of 
which not a hint appeared in the Reeord. 

Possibly, the objection that all this was beyond jurisdic- 
tion of the Court, on the case made before it, would be more 
appropriate to the final hearing of the case here, than on 
this motion. That it should | stated now, if not discussed, 
is fit. For the fact of this Decree for this sort of aceount- 
ing is relied upon by the Appellees as a support to their 
contention that the Deeree is not Final; and one of the di- 
rections in respect of the accounting does, as was said, in 
the ** Remarks” (supra 

contemplate an accounting between some of the partics 
to the Bill antecedent to [ December § 1882, | us a pre- 
paration—so to speak—tor the accounting rendered 
necessary by the delay of the Court in making its de- 
cision. 


It is not conceived by the Appellants that sueh lire ection 
for accounting will suffice to conceal the essentially final 
eharacter of this Decree, the more sv as this order of refer- 
ence tou a Master is, to cite Mr. Justice Wayne’s comments 
on the Forgay and Conrad ease, in pronouncing the opinion 
of the Court in Beebe vs. Russell (19 How.. 283, 287,) 


peculiar, making it doubtful, if it eould in any way con- 
trol or qualify the antecedent decree ot the Court upot 
the whole merits of the controversy, or modify it in 
any way, except “pon Li pe tition for i carving. 


It bas not been thought necessary to reprint the decisions 
of this Court.upon this subject of appealable finality in a 
Decree nor to review in detail those given in the learned 
Brief forthe Appellees. The Appellants are ready to admit 
that this Court rightly desires cases that are to be presented 
to it, to be ripe for its consideration; and that it justly dis- 
courages the splitting of cases, and the consequent transfer- 


ence of wise prs litigation to this high Appellate tribunal. 
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But this Court will not, it is contidently assumed, deny an 
Appeal to a party whose rights have been finally passed 
upon, because the Decree which ascertained them also di- 
rected an inquiry to be made by a Master, concerning the 
conseqrences of a supposed fact not bronzht to the attention 
ot the Court by the pleadings, and which, if it existed, ex- 
isted only beeause the Court below, by its omission for 
months to decide upon fhe case made before it, gave an op- 
portunity for its bappening. 

The Appellees in their Brief inform the Court that the 
Appellants will * chiefly rely?’ upon the case of Forgay vs. 
Conrad, (6 Hlow., 201.) We do rely upon it as an adjudiea- 
tion recognizing the fact that a Court sometimes passes a 
Decree which is so final, judged by the acknowiedged stand- 
ards, as to be appealable where it would have been possible 
and more orderly to have passed an Interlocutory Decree, or 
Order, announeing conclusions in accordance with which, 
after inquiry had into, and an ascertainment of, certain 
subordinate or collateral facets a final decree would, in due 
time, puss, 

The Appellees’ Briet does not give the whole of the Opin- 
ion in the Forgay and Conrad case. There is a portion of 
it so applicable to this case, that attention having been «- 
rected to it, it will be quoted : 

* * * We, however, feel it our duty to say that 
we cannot approve of the manner in which this case 
has been disposed of by the decree. In limiting the 
right of appeal to final decrees, it was obviously the 
object of the law to save the unnecessary expense and 

delay of repeated appeals in the same suit, and to 
have the whole case, and every matter in controversy 
in it, decided in a single appeal. 

In this respect the practice of the United States 
Chancery Courts differs from the English practice. For 
appeals to the House of Lords may be taken from an 
inter:oeutory order of the Chaneellor, which decides a 
right ot property ih dispute ; ane, theretore, there 1s 
no irreparable injury to the party by ordering his deed 
to be canceled, or the property he holds to be delivered 
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up, because he may immediately appeal; and the exe- 
eution of the order is suspended until the decision of 
the Appellate Court. But the case is otherwise in the 
courts of the United States, where the right to appeal 
is by law limited to final decrees. Aud if by an inter- 
locutory order or decree, he is required to deliver up 
property which he claims, or to pay money which he 
denies to be due, and the order immediately carried 
into execution by the Circuit Court, bis right of appeal 
is of very little value to him, and he may be ruined be- 
fore he is permitted to avail himself of the mght. It 1s 
exceedingly tnportant, therefore, that the cireuit courts 
of the United States, in framing their interlocutory 
orders and In carrying them into execution, should 
keep in view the difference between the right of appeal 
as practiced in the English chancery jurisdiction, and 
as restricted by the Act of Congress, and abstain from 
changing unnecessarily the possession of property; or 
eempelling the payment of money by an interlocutory 
order. 

Cases, no doubt, sometimes arise where the purposes 
of justice require that the property in controversy 
should be placed in the hands of a receiver, or « trus- 
tee be changed, or money be paid into Court. But 
orders of this description stand upon very different 
principles from the Interlocutory orders of which we 
are speaking. 

In the case before us for example, it would certainly 
have been proper and entirely consistent with Chan- 
cerv Practice for the Circuit Court to have announced, 
in an Interlocutory order or Decree, the opinion it had 
formed as to the rights of the parties, and the Decree 
it would finally pronounce upon the titles and convey- 
ances in contest. But there could be no necessity for 
passing immediately a Final Decree, annulling the con- 
veyances, and ordering the property to be delivered to 
the assignee of the bankrupt. The Decree upon these 
matters might and ought to bave awaited the Muaster’s 
report; and when the accounts were before the Court, 
then every matter in dispute might have been adjudi- 
eated in one final Decree; and if either party thought 
himself aggrieved, the whole matter would be brought 
here, and decided in one appeal, and the object and 
policy of the Acts of Congress upon this subject carried 
into effect. 


These remarks are not made for the purpose of cen- 
suring the learned Judge by whom this Decree was 
pronounced, but in order to call the attention of the 
Circuit Courts to an inconvenient practice into which 
some of them have sometimes fallen, and which is 
regarded by this Court as altogether inconsistent with 
the object and policy of the Acts of Congress in rela- 
tion to appeals, and at the same time needlessly bur- 
densome and expensive to the parties concerned, and 
calculated by suecessive appeals to produce great and 
unreasonable delays in suits in Chancery. For it may 
well happen that, when the accounts are taken and re- 
ported by the Master this case may avain come here 
upon exceptions to his report, allowed or disallowed by 
the Circuit Court, and thus two appeals made neces- 
sary, When the matters in dispute could more conve- 
niently and speedily, and with less expense, have been 
decided in one. 


Respectfully submitted. 
R. D. Mussey, 
For A ppe llants. 
Wasuineton, D. C., October 15, 1883. 
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SUPREME COURT 


OF THE STATE OF LOUISIANA, 


Appeal from the Civil District Court for the Parish 


of Orleans, Division D. 


Butchers’ Union Slaughterhouse and Live | 
Stock Landing Company 
Vs. | , 
a I ¥* . | . # No. 11489. 
The Crescent City Live Stock Landing and | 
Slaughterhouse Company and | 
Bertrand Saloy. 


PETITION. 
Filed May 28th, 1884, 


To the Hon. Civil District Court for the Parish of Orleans, La. 

The petition of the Butchers’ Union Slaughterhouse and Live 
Stock Landing Company, through Aman Troescher, President, a 
corporation formed under the Laws of Louisiana and domiciled in 
the City of New Orleans, respectfully shows that the Crescent 
City Live Stock Landing and Slaughterhouse Company, a corpora- 
tion created by Act 118, 1869, of which Joseph Hernandez is Presi- 
dent and domiciled in this city and Bertrand Saloy residing in this 
city, are indebted in solido unto your petitioner in the sum of 
Kight Thousand Dollars, and the said Company, defendant in the 
further sum of Seventy Thousand Dollars for this, to-wit : 

That soon after the adoption of the present State Constitution 
early in 1880, your petitioner was organized hy an association of 
Butchers for the purpose of manufacturing oxen and cows into 
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SUPREME COURT 


OF THE STATE OF LOUISIANA, 


Appeal from the Civil District Court for the Parish 


of Orleans, Division D. 


Butchers’ Union Slaughterhouse and Live | 
Stock Landing Company | 
Vs. i aa 
, , —— , - No. 11489. 
The Crescent City Live Stock Landing and | : . 
Slaughterhouse Company and | 


Bertrand Saloy. 


PETITION. 
Filed May 28th, 1884, 


To the Hon, Civil District Court for the Parish of Orleans, La. 


The petition of the Butchers’ Union Slaughterhouse and Live 
Stock Landing Company, through Aman Troescher, President, a 
corporation formed under the Laws of Louisiana and domiciled in 
the City of New Orleans, respectfully shows that the Crescent 
City Live Stock Landing and Slaughterhouse Company, a corpora- 
tion created by Act 118, 1869, of which Joseph Hernandez is Presi- 
dent and domiciled in this city and Bertrand Saloy residing in this 
city, are indebted in solido unto your petitioner in the sum of 
Kight Thousand Dollars, and the said Company, defendant in the 
further sum of Seventy Thousand Dollars for this, to-wit : 

That soon after the adoption of the present State Constitution 
early in 1880, your petitioner was organized hy an association of 
Butchers for the purpose of manufacturing oxen and cows into 
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beef, calves into veal, sheep into mutton, and hogs into pork, and 
erecting, keeping and maintaining slanghterhouses and their acces- 
sories, live stock yards, pens, &c., and all conveniences for carry- 
ing on the business pursued by the defendant Company, and 
petitioned the City Council to designate by ordinance the place or 
places where such business might be carried on, and anticipating 
the final action of the City Council and of the Board of Health, your 
petitioner on 24th August, 1880, bought a tract of Iand, squares 
Nos. 57 and a8, bounded by the Mississippi River, Ilood, Dela- 
ronde streets and Caffin Avenue, for &600C, $1000 eash and rest 
on time, and employed an Architeet and Civil Engineer and under 
a contract to erect a slaughterhouse upon said land, and had built 
upon and well nigh completed said slaughterhouse, and world have 
had it completed and open and ready for business, but for the in- 
junction procured by the defendant. Petitioners had stoek suffi- 
cient subscribed to have finished amd completed their slaughter- 
houses and to put it into operation, and had resources to extend it 
as the business increased, and coald have done a presperous and 
remunerative business and were prepared to open and carry on a 
slaughterhouse, so as to have slaughtered two hundred animals per 
day, and they had the express promise of the patronage of more 
than half of the butchers of New Orleans, and they would have 
obtained more than half of the whole business by the superior 
cleanliness, convenience and proximity to the markets of their 
slaughterhouse and by doing the business at Jess price, and the said 
business would have been extremely profitable. 


That about 18th November, 1881, the City Council passed an 
ordinance designating the following limits within which slaughter- 
house, abatoirs, live stock landings and pens might be kept and 
maintained, to-wit : 


“The lower line of the Parish of Orleans, Reynes street, the 
Mississippi River and Goodchildren street,” and said ordinance re 
ceived the concurrent approval of the Board of Health on the 25th 
November 1881, and from this date petitioners could have com- 
menced business and made a profit of $30,000 er annum, but for 
the illegal issuance of the injunction hereinafter named which was 
finally dissolved on the 5th May, 1884, by the Supreme Court of 
the United States. 
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Now your petitioner shows that said Company, defendant, 
through its President, officers, agents and servants wickedly and 
maliciously contriving to injure and harass and annoy yvur 
petitioner, and notwithstanding the fact that ina litigation pro- 
voked by itself in which it had alleged its monopoly to be a con- 
tract which Art. 248 ef the Constitution impaired, and enjoined the 
City Ceuncil frem designating any places in the City of New 
Orleans where slaughterhouses might be erected and maintained, 
“*the Supreme Court ef Louisiana had disselved its said injunction 
and had decided that its monopoly had been validly repealed; on 
23 November, 1881, said Crescent City Live Steck Landing and 
Slaughterhouse Company wickedly and maliciously, to injure and 
harass and ruin your petitioner, filed its li!l of complaint in the 
Cireuit Court of the United States, for the Eastern District of 
Louisiana, No, 9691 of the docket, asserting again its grant of a 
monopoly by Act 118, 1869, to be a contract, and so protected 
against repeal by the State, and on the 25th November, 1881, ob. 
tained on said bill of complaint against your petitioner, a restrain- 
ing order, prohibiting the constructing, erecting or maintaining 
anywhere within the parishes of Orleans, Jefferson or St. Bernard, 
any stock landings, pens, slaughterhouses, &e., and notwithstand- 
ing the objection and protests of your petitioner, on 29th Decem- 
ber, I8S1, obtained an order for an injunction against your 
petitioner upon the said complainant giving bond, whieh by an 
order of 4th February, 1882, was fixed at Eight Thousand Dollars, 
and thereupon the said Crescent City Live Steck Landing and 
Slaughterhouse Company as principal and Bertrand Saloy as surety 
signed, executed and delivered their bond pursuant to the order of 
said United States Cireuit Court, in favor of your petitioner for 
the sum of eight thousand dollars, by which they bound theniselves 
to pay to your petitioner the sum of eight thousand dollars in case 
it should be finally decided that said injunction was wrongfully ob- 
tained, of which bond a duly certified copy is annexed and made a 
part of this petition and which bond was accepted and approved 
by the Court, and thereupon on 6th February, 1882, said Crescent 
City Live Stock Landing and Slaughterhouse Company obtained 
an injunction against your petitioner by which it was strict!y en- 


joined from constructing or erecting or maintaining anywhere 
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within the limits of the parishes of Orleans, Jefferson and St. Ber- 
nard, any stock landings, yards, pens, sheds, slaughterhouses, 
abatoirs or other such structures or from conducting or carrying on 
anywhere within said parishes the business of stock landing or 
slaughtering, except at the slaughterhouses of the said Crescent 
City Slaughterhouse Company. 

‘‘That thereafter, to-wit : om 8th May, 1882, the said Circuit 
Court rendered a final decree perpetuating said injunction and 
your petitioner prosecuted its appeal to the Supreme Court of the 
United States, and thereafter on 5th May, 1884, the Supreme 
Court of the United States reversed the said decree of the Circuit 
Court, decided the injunction to have wrongfully issued, and di- 
rected the Circuit Court to dismiss the bill of complaint and this 
has been done and the decree is final, ‘That by the illegal issuance 
and maintainance of said injunction for two years, five months and 
ten days your petitioner has been greatly damaged in the sum of 
seventy-three thousand dollars in loss of business, loss of eredit, 
loss of profits, vexation, annoyances and expenses, besides being 
liable to five thousand dollars attorneys fees, That by reason of 
said injunction, the buildings nearly completed by your petitioner 
fell into decay:and ruin, and petitioner’s friends were driven off 
and discouraged and the property was sold under a mortgage and 
vendors privilege, to the great damage and loss of your petition¢r, 

Wherefore petitioner prays that “The Crescent City Live 
Stock Landing and Slaughterhouse Company, through Joseph 
Hernandez, President, and Bertrand Saloy, be cited to appear and 
answer this petition and be condemned in solido to pay your 
petitioner the sum of Eight Thousand Dollars, with 5 per cent. 
interest from judicial demand, and the said Company be condemned 
to pay your petitioner the further sum of Seventy-three Thousand 
Dollars damages with 5 per cent. interest from date of verdict and 
for trial by jury, and for costs, and for general relief, 

(Signed) Bb. R. FORMAN, 


Attorney for Petitioner. 
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COPY OF BOND ANNEXED TO AND MADE PART OF PETITION. 
Filed May 28th, 1884. 


The Crescent City Live Stock Land- | 
ing and Slaughterhouse Co. . 
¢ and Slaughterhouse Co | No. 9691. 
sa a memeings © f United States Cireuit Court 
Che Butchers’ Union Slaughterhouse | 
and Live Stock Landing Co. 


UNITED STATES OF AMERICA, 

Know all inen by these presents, That we, the Crescent City 
Live Stock Landing and Slaughterhouse Company, by Joseph 
Hernandez, President thereof, as principa!, and Bertrand Saloy as 
surety, are held and firmly bound, jointly and severally, unto the 
Butchers’ Union Slaughterhouse and Live Stock Landing Company, 
in the sum of eight thousand dollars lawful money of the United 
States of America, to be paid to the said Butchers’ Union Slaugh- 
terhouse and Live Stock Landing Company, its heirs, executors, 
administrators and assigns, for which payment, well and truly to be 
made, we bind ourselves, and each of us by himself, and each of 
our heirs, executors and administrators, firmly, by these presents, 
sealed with our seals and dated the 6th day of February, in the 
year of our Lord eighteen hundred and eighty-two. 

Whereas, Upon due hearing of a motion of the complaint for 
an injunction pendente dite in a certain cause entitled the Crescent 
City Live Stock Landing and Slaughterhouse Company against the 
Butchers’ Union Slaughterhouse and Live Stock Landing Company, 
defending in the Honorable the Circuit Court of the United States» 
for the Fifth Cireuit, holding sessions in and for the Eastern District 
of Louisiana, No. 9691, the said Court, in said cause. allowed an 
injunction pendente lite to the extent and effect as prayed in said 

sill of Complaint, upon complainant giving bond in favor of the 
said Butchers’ Union Slaughterhouse and Live Stock Landing 
Company in the sum of eight thousand dollars. 

Now the condition of the above obligation is, that we, the 
above bounden, the Crescent City Live Stock Landing and Slaugh- 
terhouse Company, by Joseph Hernandez, President thereof, and 
Bertand Saloy, surety, will well and truly pay to the said Butchers’ 
Union Slaughterhouse and Live Stock Landing Company, the 
defendant in said injunction, all such damages as it may, or have 


ten al teedes gor 
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suffered in consequence of the said writ of injunction pendenfe lite, 
then recovery against us in this obligation shall be null and 
void, otherwise, to be in full force and effect. Eight words effaced 


before signing. 9 
[SEAL | (Signed) J. HERNANDEZ, President. 
[SEAL] 6, SALOY. 


Approved, signed, sealed and delivered in the presence of | 
(Signed) \ FEF. A. WOOLFLEY, 
(H. C. MICHEL, 


EXCEPTION, 
Filed June 12th, 1884. 
Batchers’ Union Slaughterhouse Co, | 
\ 
| 


Vs. . 
Crescent City Live Stock Landing ventilate 
and Slaughterhouse Co, 

Now come the defendants, by the undersigned counsel, and 
except to the petition of plaintiff, and to its right to have and 
maintain the action therein set forth, on the grounds following : | 

ist. Because the plaintiff, the Butchers’ Union Slanghter- 
house and Live Stock Landing Co., is not a corporation, but a part- 
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nership or association of persons, and has no right to sue in a com- 
mon or firm name, but the names of all the members must be set 
forth, and they must all be joined as plaintiffs. 
2nd. That if the plaintiff has a right to maintain the present 
suit in a corporate name which is denied, then the authority to ) 
bring the same has not been set forth, the president of the same 
not being authorized in law, or in fact, to prosecute a suit for a 
corporation, association or partnership. 
3rd. If the foregoing exceptions be overruled and not other- 
wise, the defendants except that the said petition of plaintiffs does 
not set forth with such precision and distinctness as the law requires 
the damage or damages—the amount of which it seeks to recover. 
Wherefore, defendants, the said Crescent City Live Stock 
Landing and Slaughterhouse Company and Bertrand Saloy, pray 


that the aforesaid exceptions be maintained, and that the aforesaid’ 


petition be dismissed, and the claim thereon set forth be rejected. 
(Signed) ROBERT MOTT, 
Attorney for Defendant. 


‘ 
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EXCEPTION OVERRULED. 
Extract from the Minutes, Friday, November 21st, 1884, Present 
Hon. N, H. Rightor, Judge. 
Butchers’ Union Slaughterhouse Co. ) 
ia | 
anere + No. 11,489. 
Crescent City Slaughterhouse and | 
Live Stock Landing Company.  } 

The exception herein filed came up this day for trial, Robt. 
Mott for plaintiff in exception. B. R. Forman for defendant in 
exception. When after hearing pleadings and counsel, for the 
reasons orally assigned by the Court, it is ordered that said excep- 
tion be overruled, 


ANSWER GF DEFENDANTS, 
Filed November 27th, 1884. 
Butchers’ Union Slaughterhouse and 
Live Steck Landing Company 
oii . No. 11,489. 
Crescent City Live Stock Landing 
and Siaugterhouse Company. | 
Now comes the defendants by their undersigned attorney, and 
for answer to the petition filed in this suit against them say, that 
they reserve the exceptions heretofore filed by them to the petition 
and right of the plaintiff to have and maintain their present action, 
and aver and set forth and insist upon the same and for answer say, 
that they deny generally all the allegations of plaintiff's petition 
tending in any way to recover of them or either of them any sum of 
money whatsoever; and defendants further answering say, that on or 
about the 13th November, 1880, Stoddart Howell instituted suit 
against the said plaintiffs, No. 1257, on the docket of the Civil Dis- 
trict Court for the parish of Orleans, and obtained an injunction res 
straining the said plaintiff from erecting or maintaining a slaughter- 
house with the appliances thereof and the incidents thereunto 
belonging; which injnnction remained in force and was effective 
and restrained the said plaintiffs as therein set forth, until the 
15th day of May, 1882, when the same was set aside and annulled 
by a judgment of Court, which suit and proceedings therein are 
referred to and the same is made part hereof. 
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That afterwards, to-wit: in the suit No. 7143 on the docket of 
the said Civil District Court, the said Butchers’ Union Slaughter- 
house and Live Stock Landing Company claimed of the said Howell 
and Saloy, his security, damages for injury alleged to have been 
inflicted on them in consequence of the issuance and maintainance 
of the injunction in the suit No. 1257, im the said Civil District 
Court for the parish of Orleans, and set forth and averred that 
the said Howell was but the creature and representative of the 
respondent, the Crescent City Jiive Stock Landing and Slaughter- 
house Company, who was the real party in interest and who fur- 
nished, in the person of Bb. Saloy, the seeurity on the bond. 

And in that case, the said plaintiffs recovered a verdict and 
judgment against said b, Saloy for five thousand dollars, interest 
and costs; and against said Howell, a verdict and judgment for 
thirteen thousand, eight hundred and ten dollars, interest and costs 
which judgment, so far as said Howell is concerned, is exigible and 
enforcible by execution against his property, and the said plaintiffs 
have elected to sue for and recover damages for the period of time 
embraced in this present suit against said Howell and Saloy, and 
cannot recover the same damages against those respondents, which 
suit, No. 7143 is annexed as part of this answer. 

And respondents deny that any damage whatever was inflicted 
on the plaintiffs by an injuncton obtained by them against the said 
plaintiffs. 

Wherefore, respondents pray that plaintiff’s petition be dis- 
missed, and the claim therein set forth be rejected, and for final 
judgment against them. 

(Signed) ROBERT MOTT, 


Attorney for Defendants. 


EMPANNELING JURORS. 
Extracts from the Minutes, Monday, February 9th, 1885, 
Present the Honorable N. H. Rightor, Judge. 
Butchers’ Union Slauguterhouse Co. ] 
Vs. No. 11489, 


Crescent City Slaughterhouse Co. | ) 

This cause came up this day for trial by jury. B. R. Forman 
and EK. H. McCaleb for plaintiff; R. Mott and E. D. White for 
defendant. 
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The following jurors were called to the book and sworn to try 


this case : 


1. Paul Vigo, 7. John R. Todd, 
2. William W. Hamilton, 8 LL. Warman, 
3. N. Wagner, 9. John Schmidt, 
4. Ignace Biri, 10. Charles Tula, 
5. Jacob Werner, 11. Charles Turk, 
6. Lewis T. Turner, iz. P. D. Gonzall. 


The jury being complete, the Court appointed Paul Vigo as 
foreman thereof, and the trial of the case was proceeded with, and 
after hearing pleadings and evidence, the hour of adjournment 
having arrived, said cause was ordered to be continued to to-mor- 
row, 10th inst., at 11 o’clock A. M., for further trial. 

Minutes entered on trial, February 10th, 1885, 

Counsel for plaintiff now declares that the evidence and _ testi- 
mony offered on yesterday, in relation to the value of the solicitor’s 
fee for services rendered in the case of the Crescent City Live 
Stock Landing and Slaughterhouse Company vs. the Butchers’ 
Union Slaughterhouse Co., in the United States Circuit Court and 
in the Supreme Court of the United States, was offered for the 
purpose of showing damages for malicious prosecution, and _ plain- 
tiff does not claim on the injunction bond for any such services. 


VERDICT. 
New Orleans, February 13th, 1885, 
Verdict for plaintiff and against defendants and Bertrand 
Saloy, surety on the bond, six thousand, five hundred and eighty- 
eight dollars and thirty-seven cents, (86,588 37) with interest. 
Verdict for plaintiff against defendants, under the plea of 


malicious prosecution, in the sum of twelve thousand, five hundred 


dollars ($12,500 00) damages, and the further sum of two thousand 


five hundred dollars (82,500 00) attorneys’ fees. 
(Signed) PAUL VIGO, Foreman. 
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JUDGMENT. 
Rendered February 24th, 1885. 
Butchers’ Union Slaughterhouse and 
Live Stock Landing Company 
vs. , No. 11,489, 
Crescent City Live Stock Landing 
and Slaugterhouse Company. 

In this case, the Court considering the verdict of the jury 
herein rendered and duly recorded, it is ordered, adjudged and 
decreed that there be judgment in favor of plaintiff, the Butchers’ 
Union Slaughterhouse and Live Stock Landing Company, against 
defendants, the Crescent City Live Stock Landing and Slaughter- 
house Company and Bertrand Saloy, surety on the injunction bond, 
in solido, for the sum of six thousand, five hundred and eighty- 
eight dollars and thirty-seven cents, ($6,588 37), with legal interest 
thereon, from judicial demand, until paid. 

It is further ordered, adjudged and decreed that there be 
further judgment in favor of said plaintiff, the Butchers’ Union 
Slaughterhouse and Live Stock Landing Company, and against 
defendant, the Crescent City Live Stock Landing and Slanghter- 
house Company, for the sum of twelve thousand, five hundred 
dollars, ($12,500 00), and for the further sum of two thousand, 
five hundred dollars, ($2,500 00), attorney’s fees and costs of suit. 

Judgment rendered February 24th, 1885. 

Judgment signed March, 1885. 

(Signed) N. H. RIGHTOR, Judge. 


RULE FOR A NEW TRIAL, 
Filed February 24th, 1885, 
Butchers’ Union Slaughterhouse and ) 
Live Stock Landing Company 
vs. ; No. 11,489. 
Crescent City Slaughterhouse and | 
Live Stock Landing Company. | 


On motion of Robert Mott and E. D. White, of counsel for 


defendant, and on suggesting to the court that the verdict and 
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judgment herein are contrary to law and evidence, for the follow- 
ing reasons, among others, viz : 

Ist. Because the judgment and verdict are based on the 
conclusion that the opinion and decree in favor of the plaintiff in 
the suit in the United States Circuit Court was not proof of 


probable cause. 
2nd. Because in disregarding said opinion and decree of the 


Circuit Court and in failing to give it effect for the purpose of the 
questions of the existence of probable cause, the verdict and judg- 
ment deprives mover of a right guaranteed him under the laws of 
the United States ora matter of law, the deeree of the Cireuit 
Court of the United States, and deprives mover of an immunity 
existing under the Constitution and Laws of the United States. 

3rd, Because the existence of probable cause was conclusively 
shown by the opinion and decree of the Circuit Court of the United 
States, and the declaration to the jury that the said decree was 
unwarranted and unprecented, has for its effect to lead the jury 
to disregard said decree and the probable cause necessarily re- 
sulting from it. 

4th. That the effect of the verdict and judgment is to deprive 
the decree of the Circuit Court of one of its necessary remittants 
to hold it of less efficacy than a decree of a State Court and thus 
practically to mulct defendant in damages in consequence of the 
action of the Circuit Court of the United States. 

5th. ‘That in so far as said verdict allow damages on the 
hond, it is unwarranted and excessive. 

6th. That a question of fact, in so far as it allows damages 
for a malicious prosecution, said judgment and verdict is unsup- 
ported by the proof, 

It is ordered that plaintiff show cause on Friday the day of 
February, 1885, why the verdict and judgment should not be set 
aside and a new trial be granted. 


MOTION FOR A NEW TRIAL OVERRULED. . 
Extracts from the Minutes, Saturday, March 7th, 1885, 
Present the Honorable N. H. Rightor, Judge. 
In the matter of the motion, filed in this cause for a new trial, 
for the reasons orally assigned by the court, it is ordered that said 
motion be overruled. 
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GENERAL COMMENTS ON BILLS OF EXCEPTIONS—EXCEPTIONS 
Nos 1 and 2. 
Filed March 7th, 1885. 
Comments upon the Bills of Exception in general : 

The day before this protracted suit was submitted to the jury, 
the Judge requested the counsel for both parties to furnish him 
with written memoranda of the charges they might desire him to 
make. This reqnest was complied with. 

Having examined all the points and authorities submitted by 
both, plaintiffs and defendants, the Judge, on the conclusion of 
argament by counsel, delivered oral instructions to the jury, charg- 
ing on all the points of law in the case. No request was made for 
a written charge and no exceptions taken to the charges made, 
except the one formulated in Bill of Exceptions No, 2, after the 
close of the Judge’s instructions to the jury. He refused to make 
a certain charge reqnested by plaintiff’s counsel, and a multitude of 
others requested by defendants. He did so, either because the 
charges were superfluous, or calculated to mislead or confuse, inap- 


plicable, or not justified by law. Be that as it may, the facts are 

all before the Supreme Court, and they can see, whether or not, the 

verdict of the jury is a correct one. In my judgment, it is. 
(Signed) N. H. RIGHTOR, Judge. 


No special comments, except on Bills of Exceptions Nos. 1 


and 2. 
BILL OF EXCEPTIONS No. 1. 


On behalf of Defendants. Filed March 7th, 1885. 


Butchers’ Union Slaughterhouse and 


Live Stock Landing Company 
No. 11,489. 


vs. ce oten ee 
Civil District Court. 


Crescent City Live Stock Landing 
and Slaughterhouse Company. 

Be it remembered that on the trial of this case the Judge in 
charging the jury stated to them: lam the judge of the law, 
you are not, you have neither the legal or moral right to disregard 
the law as I give it to you. 

To which statement counsel for defendants excepted and 
tendered this bill of exceptions in open Court, in the presence of 
the opposing counsel, in order to test the verity of its contents. 
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Per curiam 1 said to the jury in commenting upon the defend- 
ants’ request that, I charge the jury that they were the judges of the 
law as well as of the facts. Iam the judge of the law, you are 
not, you have neither the legal nor the moral right to disregard my 
instructions though you have the power to do so. 

That doctrine has been substantially taught by the Supreme 
Court, and it is inconceivable that the law maker should have 
made it the duty of the judge to propound and declare the law to 
the jury and in the same breath to tell to them they were legally 
and morally at liberty to treat his instructions with contempt. I 
cannot believe that it was meant todegrade the judge from bis 
responsible ministry as an expounder of the law to the part of 
a superfluous and irresponsible declaimer to an empannelled mob. 


(Signed) N. H. RIGHTOR, Judge. 


BILL OF EXCEPTIONS No, 2, 
On behalf of Defendants, Filed March 7th, 1885. 


Be it remembered, that on the trial of this case the Court in 
charging the jury, after stating the fact that the decree of the 
Judges of the Circuit Court of the United States was presented by 
the defendants as probable cause for the institution of the suit 
complained of, added. 

‘As to this decree, gentlemen of the jury, of Judge Pardee 
and Judge Billings and their opinion, all [I can say is, that it 
was unwarranted and unprecedented and [ cannot understand how 
they rendered it. However, you must judge whether it con- 
stitutes probable cause or not, although my opinion is that it was 
both unwarranted and unprecedented.” To which statement, 
counsel for defendants objected on the ground that it was a com- 
ment on the facts by the judge to jury, which was unwarranted 
and tendered this their bill of exceptions to such comment in open 
court and in presence of opposing counsel and the judge. 

Per curiam, the above recital is correct except as to the use of 
the words “unwarranted and unprecedented.” ‘The words used, 
(and they were premeditated lest I might pass the limits of judicial 
decorum under the impulse of what I knew to be a just indigna- 
tion), were “ remarkable and extraordinary.” There is not a 
Louisiana judge who remembers the monstrous rulings of Judge 
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Durell and his remarkable successor who would think of charac- 
terizing any action of the Federal Court in this city as “ unprece- 
dented.” 

I described the action of the Federal Court as “ remarkable 
and exraordinary,” because it set at naught the decisions of the 
State Courts of Louisiana, of the Supreme Court of Louisiana, set 
at defiance the positive mandate of the State Constitution and 
because it was held by the unanimous Supreme Court of the 
United States to have involved a usurpation of jurisdiction, such 
action was truly “remarkable and extraordinary” though not with- 
out deplorable precedent, 

(Signed) ‘ N. H. RIGHTOR, Judge. 

BILL OF EXCEPTIONS No. 3. 
On behalf of Defendant, Filed March 7th, 1885. 

Be it remembered, that on the trial of this case the defendants 
requested the judge to charge the jury as follows : 

That the burden of proof is on the plaintiff in a suit for 
damages to establish the want of probable cause and the existence 
of malice in the suit complained of, and the evidence must make 
out a strong case of mere malice and entire want of probable cause, 
to render the defendant liable. If malice be proven, and there be 
probable cause, the defendant is necessarily entitled to a judgment; 
both malice and want of probable cause must co-exist to entitle the 
plaintiff to recover. 

Which charge, the judge refused to give as unsound in law. 
To which ruling, counsel for defendants excepted and tendered 
this their bill of exceptions thereto in open court, and in the 
presence of opposing counsel and the judge, 


(Signed) N. H. RIGHTOR, Judge. 


BILL OF EXCEPTIONS No, 4. 
Of behalf of Defendants, Filed March 7th, 1885. 

Be it remembered that on the trial of this case, the defendants 
requested the Judge to charge the jury as follows : 

“That the malice spoken of ina suit for malicious prosecu- 
tion, means a wish to injure, united to the knowledge that the 
plaintiff has no just cause of action. Where the plaintiff believes 
that he has a legal right, which he is entitled to test judicially, it 
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is immaterial whether he had or had not the wish to injure the 
defendant by the judicial assertion of such right.” 

Which charge the Judge refused to give as unsound in law, 
and the defendants excepted to said ruling, and tendered this their 
bill of exceptions thereto, in open court, and in the presence of 
opposing counsel and the Judge. 


(Signed) N. H. RIGHTOR, Judge. 


BILL OF EXCEPTIONS No. 5, 
On behalf of defendants. Filed March 7th, 1885, 

se it remembered, that on the trial of this case, the defend- 
ants requested the Judge to charge the jury as follows : 

Even therefore if malice be proven it will not entitle the 
plaintiff to recover unless want of probable cause be also proven. 

Which charge the judge refused to give, as unsound in law. 
To which ruling counsel for defendant excepted and tendered this 
their bill of exceptions thereto in open court and in the presence 
of opposing counsel and the judge. 


(Signed) N. H. RIGHTOR, Judge. 


BILL OF EXCEPTIONS No. 6. 
On behalf of Defendants, Filed March 7th, 1885. 

be it remembered, that on the trial of this case the defendants 
asked the judge to charge the jury as follows: 

To support probable cause it is not requisite that the right 
asserted should be certain. On the contrary, there may be uncer- 
tainty as to the result of the litigation, and probable cause yet 
exist. 

Which charge the judge refused to give on the ground that it 
is unsound in law. ‘To which ruling counsel for defendants ex- 
cepted and tendered this their bill of exceptions thereto in open 
court, in the presence of opposing counsel and the judge. 

(Signed) N. H. RIGHTOR, Judge. 

BILL OF EXCEPTIONS No, 7 
On behalf of Defendants, Filed March 7th, 1885. 

Be it remembered, that on the trial of this case the defendants 
requested the judge to charge the jury as follows : 

The existence of probable cause is established by the fact that 
counsel in good standing advised the plaintiff that he was entitled 
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to the right asserted by him, and that the court, of first instance, 
reached the same conclusion after a full hearing and discussion of 
the legal question involved. These circumstances concurring pre- 
elude there being no.probable cause, unless it is proven that the 
judgment of the judge was corruptly obtained. 

Which charge the judge refused to give on the ground that it 
is unsound in law. To which ruling counsel for defendants ex- 
cepted and tendered this their bill of exceptions thereto in open 
court in the presence of opposing counsel and the judge. 


(Signed ) N. H. RIGHTOR, Judge. 


BILL OF EXCEPTIONS No. 8. 
On behalf of Defendants. Filed March 7th, 1885. 

Be it remembered that on the trial of this case, the defendants 
requested the judge to charge the jury as follows: 

Where a right is suught to be enforced in a civil suit and the 
plaintiffs’ title to that right depends upon the constitution of a law, 
and where judges, after hearing both parties, find the law with plain- 
tiff and decree accordingly, such finding is construction as to proba- 
ble cause, although the opinion of the judge may be rey ersed on an 
appeal to a higher court. 

Which charge the judge refused to give on the ground that it 
is unsound in law. ‘Yo which ruling counsel for defendants excepted 
and tendered this their bill of exceptions thereto in open court, 
in the presence of opposing counsel and the judge. 


(Signed) N. H. RIGHTOR, Judge. 


BILL OF EXCEPTIONS No, 9. 
On behalf of Defendants. Filed March 7th, 1885. 
Be it remembered that on the trial of this case, the defendants 
requested the judge to charge the jury as follows: 
As exemplification of the rule that the finding of a court as to 
the existence of plaintiffs’ right although subsequently reversed as a 
matter of law conclusive as to the existence of probable cause, it 
may be stated that proof that a jury deliberated long before reach- 
ing a conclusion, although their finding was reversed on appeal 
would be competent to show probable cause. 
Which charge the judge refused to give, on the ground that it 
is unsound in Jaw. To which ruling counsel for defendants ex- 
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cepted and tendered this their bill of exceptions thereto in open 
court, in the presence of opposing counsel and the judge. 


(Signed) N. H. RIGHTOR, Judge. 


BILL OF EXCEPTIONS No. 10. 


On behalf of Defendants. Filed March 7th, 1885. 

Be it remembered that on the trial of this case, the defendants 
requested the judge to charge the jury as follows: 

As a further exemplification of what constitutes probable 
cause, proof that a verdict was rendered in favor of plaintiff. 

Which verdict was reversed by the Supreme Court, because 
the jury mistakenly found the facts would be conclusive proof of 
the existence of probable cause and debar recovery in a suit for 
malicious prosecution, on the ground that it is unsound in law, 

To which ruling counsel for defendants excepted and tendered 
this their bill of exceptions thereto in open court, in the presence 
of opposing counsel and the judge. 


(Signed) N. H. RIGHTOR, Judge, 


BILL OF EXCEPTIONS No 11. 
On behalf of defendants. Filed March 7th, 1885, 

Be it rememlLered that on the trial of this case, the defendants 
requested the judge to charge the jury as follows : 

A plaintiff, whose asserted right was conferred by an act of 
legislature and has been in force for a number of years, has aright 
to test the legality of a subsequent repeal of said right, when the 
validity of such repeal or modification has not been finally settled, 
and the plaintiff is advised by competent counsel that the repeal 
is invalid. In such a case the plaintiff has probable cause for 
asserting his rights and instituting an action for such purpose, 
If in the action instituted, the lower court being the Circuit Court 
of the United States, presided over by two judges, render a judg- 
ment in favorof the plaintiff, the existence of probable cause for 
instituting such suit is demonstrated by the finding of the Judges 
of the Circuit Court, although their finding was reversed on appeal. 

Which charge the judge refused to give on the ground that it 
was unsound in law, to which ruling, counsel for defendants ex- 
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cepted, and tendered this their bill of exceptions thereto, in open 
court, in the presence of opposing counsel and the judge. 


(Signed) N. H. RIGHTOR, Judge. 


BILL OF EXCEPTIONS No, 12. 
On behalf of Defendants, Filed March 7th, 1885, 

Be it remembered, that on the trial of this case the defendants 
requested the judge to charge the jury as follows: 

“As a further exemplification of what constitutes probable 
cause, where a committing magistrate examines a case and finds 
facts and law to commit the prisoner, such commitment after full 
hearing is conclusive of the eaistence of probable cause, although 
subsequently, the action of thelecommitting magistrate was reversed 
by a higher court. 

Which charge the judge refused to give, on the ground 
that it was unsound inlaw. To which ruling counsel for defend- 


ants excepted and tendered this their bill of exceptions thereto in 
open court in the presence of opposing counsel and the judge, 
(Signed) N. H. RIGHTOR, Judge. 
BILL OF EXCEPTIONS No. 13, 
On behalf of Defendants, Filed March 7th, 1885. 


Be it remembered, that on the trial of this case the defendants 
counsel requested the court to charge the jury. That plaintiff in 
the suit complained of having submitted his rights to the Circuit 
Court of the United States, which Court, both the Cireuit and 
District Judges sitting, had found tbat he was entitled on a matter 
of law to the right claimed. ‘That such finding although subse- 
quently reversed on appeal by the Supreme Court of the United 
States, constituted conclusive proof of the existence of probable 
cause and have debarred recovery of damages for a malicious 
prosecution. 


Which charge the court refused, stating in so doing that the 
jury could, if it chose so to do, consider that proof of probable 
cause resulted from the opinion and decree of the Circuit Court of 
the United States although said opinion and decree, in the opinion 
of this court, was unwarranted and unprecedented. By which 
ruling defendants excepted and tendered this their bill of excep- 


21 


tions in open court in the presence of tue opposing counsel, which 
is signed by the court to the verity of its contents, 
(Signed) N. H. RIGHTOR, Judge. 


BILL OF EXCEPTIONS No. 14. 
On behalf of Defendants. Filed March 7th, 1885, 

Be it remembered that on the trial of this cause, after the 
court had charged the jury and after it had refused the written 
requests to charge, which had been by the requests of the court, 
handed in, which written requests are embraced in the bill of excep- 
tions numbered from 1 to 13, the defendants’ counsel asked the 
court permission to read them to the court, in the presence of the 
jury, in order that if any of them were refused, because considered 
as included in the charge as given by the court, the court might 
so instruct the jury, thus enabling the jury to understand that the 
charges were refused not because unsound in law, but because the 
court had already given them in its charge. 

Which request the court refused, saying that the charges asked 
for could not be read in the presence of the jury, that they had 
been refused by the court, and the court would not permit them 
to be read in the presence of the jury or allow the jury to hear 
them, to which ruling the defendants’ counsel excepted and ten- 
dered this his bill of exceptions in open court, after submission to 
opposing counsel, this bill being signed by the court in order to 
test the verity of the contents, 


(Signed) N. H. RIGHTOR, Judge. 


MOTION FOR A SUSPENSIVE APPEAL, 
Filed March 17th, 1885. 
And entered on the Minutes of the same day. 
Butchers’ Union Slaughterhouse and 
Live Stock Landing Company | 
vs. » No. 11489, 
Crescent City Live Stock Landing 
and Slaughterhouse Co. . 
On motion of Robt. Mott and E. D. White, attorneys for the 
defendants, on suggesting that there is error to their prejudice, and 
that the defendants are irreparably injured by the final judgment 
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against them in this case on the twenty-fourth day of February, 
1885, and signed on the 7th day of March, 1885. It is ordered 
that the said defendants, the Crescent City Live Stock Landing 
and Slaughterhouse Company, and Bertrand Saloy, be allowed a 
suspensive appeal to the Supreme Court of Louisiana, holding 
session at New Orleans, returnable on the third Monday of April 
next, on giving bond and security, and according to law. 


oe ee ee ere 


APPEAL BOND. 
Filed March 18th, 1885. 
The Butchers’ U nion Slaughterhouse > 
and Live Stock Landing Ca. 
VS, No, 11,489. 
The Crescent City Live Stock Land- 
ing and Slaughterhouse Co, 


ee a « A 
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Know all men by these presents, That we, the Crescent City 
Live Stock Landing and Slaughterhouse Company, as principal, 
and Emile Gauche and Bertrand Saloy as securities, are held and 
firmly bound unto W. J. MeGeehan, Clerk of the Civil District 
Court for the Parish of Orleans, his successors, executors, admini- 
strators and assigns, in the sum of thirty-five thousand dollars; for 
the payment whereof we bind ourselves, our heirs, executors and 
admiristrators, flrmly, by these presents, sealed with our seals, and 
dated in the City of New Orleans, on this 17th day of March, in 
the year of our Lord one thousand, eight hundred and eighty-five. 

Whereas, The above bounden Crescent City Live Stock Land- 
ing and Slaughterhouse Company, this day filed a motion of appeal 
from a final judgment rendered against them in the suit of the 
Butchers’ Union Slaughterhouse and Live Stock Landing Company, 
No. 11,489, of the Civil District Court for the Parish of Orleans, 
on the 24th day of February, 1885, and signed on the 7th day of 
March, 1885. 

Now the condition of the above obligation is such, that the 
above bounden, the Crescent City Live Stock Landing and Slaugh- 
terhouse Company, shall prosecute their appeal, and shall satisfy 
whatever judgment may be rendered against them, or that the same 
shall be satisfied by the proceeds of the sale of their estate, real or 
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personal, if they be cast in the appeal, otherwise that the said B. 
Saloy and Emile Gauche shall be liable in their place. 


[seat] (Signed) J. HERNANDEZ, President. 
{sea} K. GAUCHE, | 
for ten thousand ($10,000 C0) dollars, 
JsEAL] B. SALOY. 
Signed, sealed and delivered in the presence of 
(Signed) ROBERT MOTT, 


APPEAL BOND. 
Filed March 18th, 1885. 


Butchers’ Union Slaughterhouse and ) 


Live Stock Landing Co. ) 

Vs. - No. 11489, 
Crescent City Live Stock Landing | 
and Slaughterhouse Co. 


Know all men by these presents, That we, Bertrand Saloy, as 
principal, and Joseph Hernandez, as surety, are held and firmly 
bound unto W. J. McGeehan, Clerk of the Civil District Court for 
the parish of Orleans, his successors, executors, administrators and 
assigns, in the sum of twelve thousand dollars; for the payment 
whereof, we bind ourselves, our heirs, executors and administrators, 
firmly by these presents, sealed with our seal, and dated in the 
Citv of New Orleans, on this seventeenth day of March, in the 
vear of our Lord one thousand eight hundred and eighty-five. 

Whereas the above bounden, Bertrand Saloy, this day filed a 
motion of appeal from a final judgment rendered against him in 
the suit of the Butchers’ Union Slaughterhouse and Live Stock 
Landing Company against the Crescent City Live Stock Landing 
and Slaughterhouse Company and B, Saloy, No. 11,489 of the 
Civil District Court for the parish of Orleans, on the 24th day of 
February, 1885, and signed on the 7th day of March, 1885. 

Now the condition of the above obligation is such that the 
above bound B. Saloy shall prosecute his appeal and shall satisfy 
whatever judgment may be rendered against him or that the same 
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shall be satisfied by the proceeds of the sale of his estate, real or 
personal, if he be cast in the appeal, otherwise that the said Joseph 


Hernandez shall be liable in his place. 
’ [SEAL] (Signed) B. SALOY, 
[sax] J. HERNANDEZ. 


Signed, sealed and delivered in the presence of 


APPEAL BOND. 
Filed March 19th, 1885. 
Butchers’ Union Slaughterhouse and > 
Live Stock Landing Company | 
v8. ~ No. 11489, 
Crescent City Live Stock Landing 
and Slaughterhouse Company J 


Know all men by these presents, That we, the Crescent City 
Live Stock Landing and Slaughterhouse Company, as principal, 
and J. Hernandez, E. Gauche, Louis Ruch and J. N. Avegno, as 
sureties, are held and firmly bound unto W. J. McGeehan, Clerk 
of the Civil District Court for the parish of Orleans, his successors, 
executors, administrators and assigns, in the sum of thirty-five 
thousand dollars: for the payment whereof we bind ourselves, our 
heirs, executors and admistrators, firmly by these presents, sealed 
with our seal, and dated in the City of New Orleans on this seven- 
teenth day of March, in the year of our Lord one thousand eight 
hundred and eighty-five. 

Whereas, The above bounden Crescent City Live Stock Landing 
and Slaughterhouse Company this day filed a motion of appeal 
from a final judgment rendered against them in the suit of the 
Butchers’ Union Slaughterhouse and Live Stock Landing Company; 
vs. the Crescent City Live Stock Landing and Slaughterhouse 
Company et als., No. 11,489, of the Civil District Court for the 
Parish of Orleans, on the 24th day of February, 1885, and signed 
on the 7th day of March, 1885. 

Now the condition of the above obligation is such that the 
above bound Crescent City Live Stock Landing and Slaughter- 
house Company shall prosecute their appeal and shall satisfy what- 
ever judgment may be rendered against them, or that the same 
shall be satisfied by the proceeds of the sale of their estate, real or 


25 


personal, if they be cast in the appeal, otherwise that the said J. 
Hernandez, E. Gauche, Louis Ruch and J. N. Avegno, shall be 
liable in their place. 


{sEAL | (Signed) J. HERNANDEZ, President. 
[SEAL] “ J. HERNANDEZ, for $15,000, 
[seax] " E. GAUCHE, for $10,000. 
[sear] vs LOUIS RUCH, for $7,500, 
[sEAL] . J.N. AVEGNO, for $2,500. 
Signed, sealed and delivered in the presence of 
(Signed) ROBERT MOTT. 


Supreme Court or THE Stare or Lousiana, 
Clerk’s Office, New Orleans, Dec. 14th, 1885, 
Butchers’ Union Slaughterhouse and } 
Live Stock Landing Co. ) 
vs. No. 9461, 
Crescent City Live Stock Landing 
and Slaughterhouse Co. 

Appeal from the Civil District Court, Parish of Orleans, 

Mr. Fenner, delivered the Opinion and Decree of the Court 
in the words and figures following, to-wit: 

‘This is an action by the plaintiff corporation to recover damages 
for injury sustained in consequence of the malicious prosecution of 
a civil suit against it by the defendant and of the wrongful issu- 
ance of an injunction therein, 

A resumé of the events preceeding and attending the institu- 
tion of the suit referred to will facilitate the comprehension and 
disposition of the issues of law and fact involved. 

By an Act of the Legislature, No. 118 of 1869, the State 
granted to the Crescent City Slaughterhouse and Live Stock Land- 
ing Company, a monopoly or exclusive right of carrying on the 
business of live stock landing and slaughtering within the parishes 
of Orleans, Jefferson and St. Bernard, for a period of twenty-five 
years. 

The Consitutional Convention of 1879, revoked this grant, in 
so far as its exclusive or monopolistic features are concerned, by 
adopting Articles 248 and 258 of the present Constitution of the 
State. 
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Article 258 declared that “* the monopoly features in the char- 
ter of any corporation now existing in this State ” (with certain 
exceptions not pertinent to this case) “‘ are hereby abolished.” 

Article 248 provided that “the police juries of the several 
parishes, and the constituted authorites of all incorporated munici- 
palities of the State, shall alone have the power of regulating the 
slaughtering of cattle and other live stock within their respective 
limits, provided, no monopoly or exclusive privilege shall exist in 
this State, nor such business be restricted to the land or houses of 
any individual or corporation ; providing the ordinance designa- 
ting the place for slaughtering shall obtain the concurrent approval 
of the Board of Health, or other sanitary organization.” 

If these provisions of the organic law of the State were valid, 
it is clear that the exclusive privilege granted to defendant by Act 
118 of 1869, was swept out of existence ; that the City of New 
Orleans had the undoubted right, with the approval of the Board 
of Health, to pass regulations and establish localities for the con- 
duct of this business within her limits; and that any person com- 
plying with such regulations would have the absolute right to 
establish and conduct the business within the limits fixed. The 
only possible ground upon which the defendant corporation could 
oppose the right of the City to pass regulations and the right of 
persons complying therewith to carry on the business, laid in the 
denial of the valicity of the constitutional provisions, because im- 
pairing the obligations of its contract embodied in Act 118 of 1869, 
and thus conflicting with the Constitution of the United States. 

The questions involved were serious and important. Defend- 
ant’s right to assert judicially, the validity of his contract and to 
resist, by all legal remedies, the execution of any state laws which 
impaired it was unquestioned. The question involved was federal 
in its nature and the Courts of the State and (perhaps) of the 
United States were equally open to it, for the vindication of its 
alleged right; and in either forum, it was entitled to appeal to the 
Supreme Court of the United States for the final and conclusive 
settlement of the question. 

Shortly after the adoption of the Constitution, certain butchers 
petitioned the Council of the City of New Orleans to take action 
with regard to establishing limitsand regulations for slaughtering. 
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The matter was referred to the City Attoraey who reported an 
opinion favorable to the validity of the constitutional provisions 
and to the right of the City to act in the premises, 

Thereupon defendant conceived that the time had come for 
it to invoke the aid of the courts to protect its alleged contract 
rights. It then exercised its election as between the Federal and 
State Courts and concluded to submit its claims primarily to the 
latter 

Accordingly on February 5th, 1880, u filed a petition in the 
Fifth Distriet Court for the parish of Orleans, against the City of 
New Orleans, alleging that the latter had entertained the petition 
of the butchers and was about to designate places for slaughtering 
other than defendant’s own slaughterhouse ; asserting its exclusive 
privilege under acontract protected by the Constitution of the 
United States ; asserting the nullity of the provisions of the con- 
stitution of the State, in so far as they impaired or interfered with 
said contract and praying for an injunction restraining the City 
“from ever designating a place or places for the landing, yarding, 
sheltering or slaughtering animals, &c., other than at the slaugh- 
terhouses and premises of petitioner.” 

The City of New Orleans answered substantially setting up 
the provisions of the State Censtitution as the warrant for the 
action which she was about to tak’, in designating slaughtering 
places within her limits; asserting their validity and denying that 
they impaired any contract right of petitioner which was protected 
by the Constitution of the United States. 

The issue thus joined in a competent forum of the company’s 
own selection, passed regularly to trial and determination in the 
District Court, was appealed to this Court, and after full hearing 
il) May, iAS1, we rendered an opinion and decree wherein we con- 
sidered all the positions and arguments of the parties and held that 
Act No. 118 of 1869 did not create a contract protected from im- 
pairment by the Constitution of the United States, but that the 
rights therein granted being related to subjects affecting the pub- 
lic health, were revocable at the will of the sovereign, and we 
aflirmed the judgment of the lower court which was in favor of 
the city, and rejected the demand of the company. 

It is important to estimate the scope and effect of this decision. 
It was an authoritative judicial determination, by a competent 
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court, of questions submitted to it at the instance of the company 
itself. In denying the rights claimed by the company, and in 
aflirming the right of the City to regulate slaughtering within her 
limits and to designate places for the conduct of such business, it 
necessarily affirmed the right of persons complying with such regu- 
lations to transact that business at such places and denied the right 
of this company to interfere with them. If there was error in that 
decision, that error could be corrected by one tribunal only, the 
Supreme Court of the United States, until the questions involved 
had been determined differently by that high tribunal, the decision 
of this Court was entitled to be aecepted as the law by this 
hitigant. 

Teehnieal principles of dis pendens and res judicata might not 
debar the company from prosecuting another suit against a differ- 
ent party involying the same subject matter; but if such suit rested 
exclusively upon the assertion of mghts which this Court had 
direetly determined that the company did not possess, it could find 
no protection against the charge of being a malicious prosecution, 
save in the production of a decision of the Supreme Court of the 
United States, holding that our opinion was error. 

To proceeds with the facts of this case: shortly after the 
adoption of the constitution the plaintiff in the present case had 
been organized as a corporation, for the purpose of conducting a 
slaughterhouse business, and in anticipation of action by the City 
and board of Health, wnder Article 248, had bought land and 
commenced the erection of buildings for the purpose. 

On the 17th of November, '881, the City Council had passed 
certain ordinances designating places for the slaughtering of 
animals within the city limits, and including therein the point at 
which the Butchers’ Union Company had located their building, 
and these ordinances were under consideration by the Board of 
Health, and actually received the approval of that body on Novem- 
ber 25th. 

But anticipating the action of the Board of Health, on thie 
23rd of November, the Crescent City Company filed, in the United 
States Circuit Court, a bill in equity against the Butchers’ Union 
( OMpahyv, wherein it set torth that the City Council had PASSE d the 
ordinances ; that the Board of Health would approve them ;— that 
“thereupon the Butchers’ Unien Company, unless restrained 
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therefrom by a writ or injunction, will proceed to construct and 
erect slaughterhouses, ete., and there conduev and earry on the 
business of live stock landing, slaughtering, ete.” 

It thus alleged the existence of every condition essential, under 
the prior decision of this Court, to secure to the Butchers’ Union 
Company and others, the absolute right to prosecute the business 
without interference by the complainant, and then proceeded to 
propound the identical grounds which had been considered and 
overruled by this Court, and prayed fora writ of injunction re- 
straining the Butchers’ Union Company from proceeding with the 
construction and maintenance of buildings, ete., and from carrying 
on anywhere within the parishes of Orleans, Jefferson and St. 
Bernard, the business of stock landing and slaughtering, except 
at complainants own premises, 

The judge of Circuit Court entertained the bill, granted a rule 
for an injunction pendente lite, heard the parties, reviewed and 
reversed our opinion, issued the preliminary injunction, subse- 
quently heard the cause or demurrers and pleas and rendered a final 
decree perpetuating the injunction, 

This decree was carried by appeal to the Supreme Court of the 
United States, and in April, 1884, that Court reversed it, referring 
to and adopting the views which had been expressed by this court 
in the case already referred to. 

The present action, as already stated, is for the recovery of 
damages sustained in consequence of the alleged malictous prosecu- 
tion of the above suit and of the wrongful issuance of the injunction. 

Was it a malicious prosecution? 

To sustain this charge it is necessary to show: Ist. That th 
suit had terminated unfavorably to the prosecutor; 2nd. That in 
bring ne it the prosecutor had acted without probable CAUSES sre 
That he was actuated by legal malice, i. e., by improper or sinistet 
motives, The above three elements must concur. 

The existence of the first is undisputed, 

We are bound to hold that there was entire absence of prob 
able cause. The suit involved absolutely nothing but questions 
of law. 

Those identical questions had been submitted to this Court yy 
this vers prosecutor, in) acase pres cisely analovous and liad been de- 


termined against him. It was thus authoritatively advised what the 
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law was. If it was dissatisfied with this opinion, its remedy was 
clear by appeal to the United States Supreme Court and it had 
actually availed itself of that remedy on writ of error which was 
pending and undetermined when the suit was brought. It must 
be carefully observed that though the Butehers’ Union Company 
was not technically a party to the suit against the City, the ques- 
tions of right between it and the Crescent City Company were As 
directly involved as tf it had been a party. If the City had the 
right to regulate slaughtering within her limits and to designate 
places for its lawful eonduet, oby jously persons complying with 
such regulations had the right to transact the business. If she had 
not that right, no person could lawfully slaughter elsewhere than 
at the old COMP ATES 's slaughterhouse, 

But if Is clanmed that the prosecutor acted under the advice of 
counsel jJearned in the law. That is certainly true and would 
ordinarily protect, Dut here the client was in POSSESSION ot the 
opinion of this Court on the very point, in its own ease, involving 
the same subject matter, 

It had no need for advice of counsel. That advice was simply 
that the opinion of this Court was error. Counsel had the un- 
doubted right to entertain such opinion and so to advise its client; 
but the only lawful remedy under such advice consisted in an 
appeal to the United States Supreme Court. 

If it chose to act otherwise on such advice, it acted at its 
peril and can take no protection therefrom. The oniy lawful action 
it could take under such advice had been already taken in the writ 
of error from the United States Supreme Court. Particularly 
does this apply here when one ot the counsel, ane ihe only one 
who testifies on the subject of advice, was himself a member and a 
director in the defendant company. We mention this with no inten 
tion Lo reflect upon the able and highty respected counsel, but 
simply to brine home to defendant the fullest knowledge and com- 
prehension of the legal Status of the Case, 

Nor does the decision of the Judves of the ( ircult Court ot 
the United States afford a better shield. They are not vested with 
authority Lo revise or reverse tlie decisions of this Court. The 
effect of their action was not only to overrule our opinion, but 
practically to reverse our decree. For of what avail was the right 


decreed by us in faver of the City, te regulate slaughtering and 


31 


to designate places therefor, if persons complying with those regu- 
lations, could be enjoined by the United States Circuit Court from 
conducting the business at such places. It is obvious that the en- 
tire subject matter of the injunction suit was embraced in and dis- 
posed of by our decree, and that though the Butchers’ Union Com- 
pany was not nominally a party, its rights and those of all persons 
to transact the business of slanghtering in this city being subsidi- 
ary to and springing directly from the right of the City, were 
necessarily invelved in aud protected by our decree. 

With the utmost respect for the Judges of the Cirenit Court, 
and without disputing their right to decide such questions accord- 
ing to their own views, we are bound to say that their proceedings 
in this suit are not in accord with the views often expressed by the 
Supreme Court of the United States and earefully observed by us 
touching the relations between the co-ordinate jurisdictions exer 
cised by the Federal and State Courts. . 

We refer to Peet vs. Jenness, i How. 612; Taylor’ Vs. 
Carryl, 20 How. 595; Taylor vs. Taintor, 16 Wall, 392; Memphis 
vs. Dean, 8 Wall. 64. 

As evide nee of the scrupulons respect which this Court ob- 
serves towards the rightful jurisdiction of the Cireuit Court, we 
refer to State ex rel. Newman vs. Burke, 35 Ann. 185. We make 
these remarks in no other spirit than from a desire to promote in 
future the observance (to use the language of the Supreme Court 
of the United States in Taylor vs. Carryl), “ of such prineiples and 
and methods of proceedure iis shall serve to eoncihate the distinet 
and Independent tribunals of the States and of the | nion, so that 
they may co-operate as harmonious members of a judicial system 
co-extensive with the United States and submitting to the para 
mount authority of the same constitution, laws and federal obliga- 
tions.” 

but the ground on which we rest our conclusion on the ques- 
tion of probable cause is that our decree in the suit to which the 
defendant corporation was a party, was, until reversed, the law to 
it so lar as the stub cl matter tiereo! Is concerbeds, lial the prose Cu- 
tion of astit which had no foundation except in the assumption that 
our decree was not law was without probable cause; and that 


neither the advice of counsel nor the opinion of judges of a co- 
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ordinate court that our deers eC Was error, could furnish Lil \ CAaSC 
whatever for the prosecution of sueh a suit. 

On the question of legal malice the entire absence of probable 
eause is an important factor in its solution, bat the record abund- | 
antly suggests and sustains the existence of the dominant motive 
which prompted the Suit, VIZ the desire and determination to 
maintain its ‘ njovment of a protitable monopoly and Lo prevent 
competition therein, regardless of questions of legal rights as ex- 
pounded by the decree of this Court, and without awaiting the 
correction of any error whieh might exist therein by the only 
tribunal competent to do so, The foree of this motive is apparent 
from the enormons profits and dividends earned and declared by 
the company : from the fact that the market value of its stock 
rose between ten and fourteen dollars a share on the issuance of 

injunction by the Cireuit Court, and fell about as much when 
the United States Supreme Court reversed the decree; and that 
shortly after the latter decision the Company reduced its tariff of 
charges by about twenty-five per cent. 

But the motive is rendered yet more apparent by the fact that 
when the appeal from this Court was about to be reached on the 
docket of the United States Supreme Court, the company dismissed 
it, thus postponing the decision until the later appeal in the injune- 
ticn case could be reached. 

Such a motive constitutes legal malice. and completes the 
elements necessary to sustain the charge of malicious prosecution, 

We conclude, that plamtiff isentitled to recover the damages 
oecasioned to it, either by the wrongful issuance of the injunction, 
or by the malicious prosecution of the suit. 

The effort of defendant to avert the lability on the ground 
that plaintiff was already enjoined in other proceedings before the 
State Courts cannot avail, because, under our decision, in 33) Ann, 
920, these injunctions could have been released on bond. It was 
only the injunction in the Federal Court that placed it out of the 
power of the plaintiff to prosecute its enterprise. Nor is any 
inference hostile to plaintiff's claim to be drawn from its delay or 
failure to bond, hecause the ledera| suit rendered the bonding 
useless, 

The estoppel opposed Lo plaintiff *s claim as resulting from its 
judicial allegations in the suit against Howell, et al., decided and 
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reported in 37 Ann, 280, must be overruled. It is true that in the 
suit referred to the plaintiff did allege that part of the damage now 
claimed resulted from the injanction issued in the suit ef Howell 
vs. The Butchers’ Union Company, but in the same suit, defendant 
denied judicially that claim, on the ground of the pendency of its 
Federal injunction. So that on the yuestion ef estoppel, the par- 
ties are equal, and inasmuch as the defendant was the author of 
both injunctions, it cannot escape liability on such a plea. 

We cannot sustain the contention of defendant that the 
damage to plaintiff's property had all occurred prior to the insti- 
tution of the Federal suit. No doubt, some injury had_ resulted, 
but the building had not then fallen, and, but for the insurmount- 
able obstacle opposed by that suit, it might have been saved and 
the disastrous sale averted. 

The efforts of defendant to shew, in argument, that the enter- 
prise of plaintiff would have been abortive and that no profits 
would have accrued are not sustained to eur satisfaction by the 
evidence. All these matters have been considered by the jury aud 
we are net disposed to disturb their verdict, which, though of con- 
siderable amount, is small in comparison with the profits derived by 
defendant from the illegal perpetuation of its monopoly during 
several years after it had been effectively destroyed by the organic 
law of the State. 

On the whole, we think justice has been done, 

Judgement afiirmed, 

A true copy: 
JOHN AUGUSTIN, 
Deputy Clerk, 


Tan the Chief Justice of th Nope pre Court of Louisiana: 

The petition of the Crescent City Live Stock Landing and 
Slaughterhouse Company respectfully represents; 

That petitioners believe there is error to their prejudice in the 
judement of the Supreme Court of the State of Louisiana lately 
rendered in the case of the Butchers’ Union Slaughterhouse and 
Live Stock Landing Company vs. these petitioners, No, 9461, on 
the docket thereof, in this, that the same refuses to give effect 
credit and force to the action and authority of the Cireuit Court of 
the United States, for the 5th Cireuit and Eastern District of 
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Louisiana; an authority exercised under and by virtne of the con- 
stitution and laws of the United States of America, and that peti- 
tioners believe and aver that they are entitled to have the said 
judement revised and considered by the Supreme Court of the 
Lnited States. 

Wherefore they pray that vour honor allow them a writ of 
error in the said ease with supersedeas on giving bond anid security 


accordine to lawson suen sum as ' 


\ 
- 


. . — ; , 
our Henor may deem proper and 


(Sioned) ROBERT MOTT, 
Attorne: ior Petitioner. 


ORDER, 
SUPREME COURT OF LOUISIANA. 

Butchers’ Union Slaughterhouse and | 

Live Stock Landing Companys 

VS. r No. 9461, 
Crescent City Live Stock Landing 
anid Slaugnierliouse Co. 
On application of defendants for writ of error to the United 
on States Supreme Court, 
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that in the suit of the Batchers’ Union Slaughterhouse and Live 
Stock Landing Company vs. your petitioners, No. 9461, of the 
docket of the Supreme Court of the State of Louisiana, there was 
rendered against your petitioners a final judgment, exceeding in 
amount the sum of five thousand dollars. That, in said suit, there 
was drawn in question a right, privilege and immunity in favor of 
petitioners, under the laws and constitution of the United States, 
and the decision of the Supreme Court of the State of Louisiana 
denied, in the decree above referred to, the right, privilege and 
immunity claimed, 

That your petitioners applied to the Supreme Court of the 
State of Louisiana for a writ of error, to remove said cause tnto the 
Honorable, the Supreme Court of the United States, which was re 
fused, 

Wherefore, your petitioners pray the allowance of a writ of 
error, returnable to the Supreme Court of the United States, and 
for citation and supersedeas. 

(Signed) ROBERT MOTT, 
E. D. WHITE, 


Of Counsel. 


ORDER, 

Ciry or W ASHINGTON, December 22nd, 1885, 
The writ of error to the Supreme Court of Louisiana, prayed 
for in the foregoing petition, is allowed, and the same shall operate 
as a supersedeas on the giving, by the petitioners for the writ, of a 
hound, conditioned according to law, in the penalty of thirty-five 
thousand dollars, to be approved by the undersigned, Such hond 

has been given and allowed by me, 

(Signed) W. B. WOODS, 

Associate Justice United States Supreme Court, 


BOND FOR WRIT OF ERROR. 
NWnow all men hy these presents, Vhat we, the Crescent City 


Live Stock Landing and Slaughterhouse Company and Lertrand 


Saloy as principle, and aS SUreiies, 
are held and firmly bound unto the dutehers’ Uiion Slanghicrlouse 
and Live Stock Landing Company in the fuli and just sam of 
thirty-five thousand dollars , lo ay }: id to the said Butchers’ Union 
! 


Slaughterhouse snd Live Stock Landing Company, their certain 
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attorney, executors, administrators or assigns ; to which payment, 
well and truiy to be made, we bind ourselves, our heirs, executors 
and administators, jointly and severally, by these presents. Sealed 
day of December, it 


~ 


with our seals and dated this 
the year of our Lord one thousand eight hundred and eighty-five. 

Whereas, latelv, at a Supreme Court of the State of Louisiana, 
holding sessions in and for the State of Louisiana at New Orleans, 
Louisiana, in a suit depending tn said Supreme Court, wherein the 
Butchers’ Union Slaughterhouse and Live Stock Landing Company 
is plaintiff, ind the Crescent City Live Stock Landing it) | Slaugch- 
Company and 5. Saloy are defendants, judgment was 
said Crescent City Live Stock Landing and 


terhouse 
rendered against 
Slaughterhouse Company and B, Saloy, defendants, and the said 
Crescent City Live Stock Landing and Slaughterhouse Company 
and B, Saloy having obtained a writ of error and filed a copy 
thereof in the clerk’s office of the said Supreme Court of the State 
Louisiana, holding sessions at New Orleans, Louisiana, to reverse 
the judgement in the aforesaid suit, and a citation directed to the said 
Butchers’ Union Slaughterhouse and Live Stock Landing Company, 
citing and admonishing the said Butchers’ Union Slaughterhouss 
and Live Stock Landing Company to be and appear at the Supreme 
Court of the United States to be holden at Washington, the second 
Monday of October next. 

Now, the condition of the above obligation ts such, that if the 
said Crescent City Live Stock Landing and Slaughterhouse Com- 
pany and Bertrand Saloy, shall prosecute their writ to effect and 
answer all damages and cost if they fail to make their plea good, 
the i thi above ovligation 1O iy void. ‘ Is to rem iin in full forces 
and virtne, 
tL. S. | (Signed) J. TERNANDEZ, President. 
[| L. 8S. | - b. SALOY. 

Fifteen thousand dollars. 
(Signed) J. HERNANDEZ, 
oe Twenty thousand dollars. 
(Signed) KE. GAUCHE, 


Sealed and delivered in the presence of 


Approved December tt i ISS. 
(Signed) W. B. WOODS 


Associate Justice U.S. Supreme Court. 
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AFFIDAVIT. 
United States of America, } 
District of Louisiana. ) 

Personally appeared Joseph Hernandez, whe being duly sworn, 
deposes and says, that he is the surety on the within bond, that he 
resides in the city of New Orleans, in. the State of Louisiana, and 
is worth the full sum of fifteen thousand dollars over and alLove all 
his debts and liabilities, and property exempt from execution. 

(Signed) J. HERNAN DEZ. 

Sworn to and subseribed before me, this 17th day of Decem- 
ber, 1885. 

(Signed) | A, G. BRICE, 


Commissioner U.S. Cirenit Court. District of Lousiana. 
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AFFIDAVIT, 

Uuited States of Ameriea, j 
-S. S. 

District of Louisiana, \ 

Personally appeared Emile Gauche, who being duly sworn, 
dleposes and says, that he is surety on the within bond, that he re: 
sides in the city of New Orleans, in the State of Louisiana, and ts 
worth the full sum of twenty thousand dollars over and above all 
his debts ail liabilities ani prberpn rty Xt bipot from eNxee ution. 

(Sioned) KEK. GAUCHE. 

Subscribed and sworn before me this 17th lay of December. 

PSS85, 
(Signed) A. G. BRICE, 
(‘omimissioner L, ae ireuit Court, District of Louisiana, 
BOND FOR WRIT OF ERROR 
Filed December 24th, TS8s5., 
(Signe) GEORGE W. DUPRE, 


Clerk Supreme Court of Loutsiana, 


WRIT OF ERROR. 
UNITED STATES OF AMERICA, 8. S. 

The President of the United States of America. 

[ L. S. | To the Honorable the Judges of the Supreme Court 

of the State of Louisianas—Greeting: 

Because in the record and proceedings, as also in the rendition 
of the judgment of a plea which is in the said Supreme Court be- 
fore you, or some of you, being the highest Court of law or equity 
of the said State in which a decision could be lad m the said suit 
between the Crescent City Live Stock Landing and Slaughterhouse 
Company and bertrand Saloy, appellants, and the Butchers’ Uniow 
Slaughterhouse and Live Stock Landing Company, appellee, where- 
in was drawn in question the validity of a treaty or statute of, or 
an authority exercised under the United States, and the decision 
Was against their validity: or wherein was drawn in question the 
validity of a statute of, or an authority exercised under said State, 
on the ground of their being repugnant to the constitution, treaties 
or laws of the United States, and the decision was in favor of such 
their validity; or wherein was drawn In question the construction 
of a clause of the constitution, or of a treaty or statute of, or com- 
mission held under the United S:ates and the decision was against 
the title, right, privilege or exemption specially set up or claimed 
under such clause of the said constitution, treaty, statute or com- 
mission; a manifest error has happened to the great damage of the 
said appellants as by theiv complaint appears. We being willing 
that error, if any hath been, should be duly corrected and full and 
speedy justice done to the parties aforesaid tn this behalf, do com- 
mand yon, if judgment be therein given, that then, under your seal, 
distinctly and openly, you send the record and proceedings afore- 
said, with all things concerning the same to the Supreme Court of 
the the United States, together with this writ, so that you have 
the same at Washington on the second Monday of October next, in 
the said Supreme Court, to be then and there held; that the reeord 
and proceedings aforesaid being inspected, the said Suprome Court 
may cause further to be done therein to correct that error, what of 
right and according to the laws and customs of the United States 


should be done. 
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Witness : the Honorable Harrison R. Waite, Chief Justice of 
the said Supreme Court, the twenty second day of December, in 
the year of our Lord ene thewsand eteht hundred 


and eighty-five. 
\ (Signed) JAMES Li. MehKENNY, 


) Clerk of the Supreme Court of the United States. 
Allowed by 
(Signed) W. is. WOOD, 
Associate Justiee United States Supreme Court. 
ENDORSEMENT. 
SUPREME COURT OF LOUISIANA, 
iis a Dec meer .2 7n1P L8s. 
(Signed) GEORGE W. DUPRE, 
Clerk, 
The Crescent City Live Stock Land- 
\ ing and Slaughterhouse Company 


and Kertrand Salovy. plaintiffs 


ea neat 


in error. im 

Vs. fwNo, 940), 

The Butchers’ Unien Slaughterhouse 
and Live Stock Landing Company, 


defendants m errors. 


ce eae 


Copy of writ of error lodged in the clerk's of ice of the Supreme 


Court of Louisiana, COp in pPUPstaner of tis built in such cases 
made and provided, this 2tth Decoemh heousand eight 


hundred and elahty live, 
(Signed) E. D. WHITE, 
ROBERT MOTT, 
Attorney sol plamtif—s in error, 


10 
CERTIFICATE OF THE CLERK OF THE SUPREME COURT. 
Unirep Sratres oF AMERICA, } 
STATE OF Loumuama. } 
SuPpREME Court oF THE STATE OF LOUISIANA, 


I, George W. Dupre, Clerk of the Supreme Court of the State 
of Louisiana, holding sessions at the City of New Orleans, do 
hereby certify, that the foregoing 39 pages contain a full 
true and complete copy of all the pleadings and proceedings had 
in the Civil District Court for the Parish of Orleans, State of 
Louisiana, included in the transeript of the record in this court, (only 
omitting the testimony and evidence adduced) of a certain suit, 
wherein the Butchers’ Union Slaughterhouse and Live Stock Land- 
ing Company were plaintiffs, and the Crescent City Live Stock 
Landing and Slaughterhouse Company and Bertrand Saloy, were 
defendants, numbered 11489, in the said Civil District Court for 
the Parish of Orleans, Louisiana, and numbered 9461 in this Court. 

In testimony whereof, I have hereunto set my hand and affixed 
the seal of this Honorable Court, at the City of New Orleans, this 
siath Cay of January, anno domini one thousand eight hundred 
and eighty-six, and in the one hundred and tenth of the Inde- 
pendence of the United States of America. 

[SEAL | (Signed) GEORGE W. DUPRE, 
Clerk of the Supreme Court of Louisiana. 
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CERTIFICATE OF THE CHIEF JUSTICE. 
Unirep Sratres or AMERICA, } 


STATE OF LOUISIANA. \ 
SuprReEME Court or THE Srave or Lovwtstana, 

I, Edward Bermudez, Chief Justice of the Supreme Court of 
the State of Louisiana, do hereby certify, that George W. Dupre 
is Clerk of the Supreme Court of the State of Louisiana, holding 
sessions at the City of New Orleans; that the signature of 
George W. Dupre to the within certificate is in the proper hand- 
writing of him, the said clerk; that said certificate is in due form 
of law, and that full faith and credit are due to all of his official 
acts as such 

In testimony whereof, I have hereunto set my hand and seal, 


at the City of New Orleans, this sixth day of January, in the year 


of our Lord one thousand eight hundred and eighty-six. 
[sea] (Signed) EK. BERMU DEZ, 


Chief Justice of the Supreme Court of Louisiana. 
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THURBER, WHYLAND & CO. VS. A. W. WOODWARD ET ALT. 1 


1 Pleas in the circuit court of the United States for the southern 

district of lowa, central division, at the term thereof begun 

and holden at the United States court-house in the city of Des 

Moines, in said district,on the 21st day of October, 1884, before 
Hon. J. M. Love and Hon. O. P. Shiras, judges. 


2 Be it remembered that heretofore, .o wit, on the 31st day 
of October, 1884, there was filed in the clerk’s office of the 

United States circuit court of the southern district of Iowa, central 

division, a transcript of record from the district court of Marshall 

county, In the State of Iowa, in a certain cause wherein A. W. Wood- 

ward and others were complainants, and the Marshall Canning 

Company and others were defendants, which said transcript of record 

is In the words and figures following, to wit: 

3 Petition in Equity. 

In the District Court. of the State of Iowa, in and for Marshall 

County. December Term, 1854. 


A. W. Woopwarp «& A. W. LANGDON 
is. 
MARSHALL CANNING Co., THURBER WiyLanp & Co., H. C. Youna, 
A. T. Burcuarp, Wa. J. Morrison. 


Par. 1. The plaintiffs state that the defendant, the Marshall Can- 
ning Co., is a corporation for pecuniary profit, duly organized under 
the laws of the State of Iowa, “for the purpose of raising, or pro- 
curing to be raised, preparing, canning, and packing for market, 
corn, tomatoes, and any other vegetables and fruits which may, in 
the discretion of the proper officers, be desirable to prepare and 
market, ete.,” with its buildings and principal place of business at 
Marshalltown, lowa. 

That the authorized capital stock of said company is $50,000.00. 
and the capital stock subseribed and actually paid in is the sum of 

$24,500.00, of which H. C. Young, of Marshalltown, lowa, 
4 owns $8,500.00: A. T. Birehard, of the same place, $5,000.00: 

plaintiff, A. W. Langdon, $8,500.00, and A. W. Woodward, of 
Chicago, I1., $2,500.00. 

That the directors of said company are A. W. Langdon, H. C. 
Young, and A. 'T. Birehard, and its officers are H. C. Young, presi- 
dent, and A. 'T. Birechard, secretary and treasurer. That the assets 
of said company are as follows: 

The real estate, particularly deseribed in COpy of mortgage hereto 
annexed as Exhibit “A,” containing about seventeen and 85 acres 
of land, upon which are erected large and commodious buildings, 
with a capacity of putting up — cases of goods during a season, said 
real estate being of the actual value of $13,240.50; a large amount 
of machinery and apparatus for carrying on said canning business, 
of the value of $5,675.00, making the total value of said real estate 
and machinery the sum of $18,915.00. 
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The snd COnMMpany has also ()}) hand merchandize Oi hand. being 


voods of its own packing, in amount and value as follows, viz: 

12 21S case ft corn, ( L.o0L- ; siege iiiaptiis Ciel 18,522 30 
io | * tomatoes, @ 150....<« : ae) ee ee 

303 cases of succotash, (@ 2.00. —- man! 606 00 

a 473 cases of beans, (@ 1.350.222. en esa G17 90 

Total merchandize. ... .-- <csiiasacicaeioa, a: a ae 
This makn Yr the te al assets of said Company, 1) real estate, na- 
chin ry, ana re] dize, the sum of So7.S65.90. 
Par. , A Phi wh | O] suid COMPANY ire substantially iis fol- 
lows: 

To N. Itueas estate (or to his widow ee a 
“ Mra. bE. C. Webster ere LOO OO) 
“ Thumber, Whvland & L625? OO 
¥s sane bal. on S25.000.00. 7 dts Ye 
Notes given to J ly Armsby & Co enc transferred LO 
others a a ° apts 36,005 O00 

Bills for tin cans_. 8.499 00 

Bills for sundries, coal, &ce... 2 2. Samer ee 


For corn-cutting machines. _...- ey 5o0 00 
To First National Bank, Marshalltown a | ne 


Total labilities.-- --. | cea te 875.894 97 
) 2 he a > - 4 - 
Par. 5. Plaintiffs further say that article 5 of the articles of ineor- 


} 
roOlLlows 


poration OL sald COMpANYV IS us 
i . 


éé FON . | ; at j {* : . | | cal ‘a . ’ 
rhe liighi St amount of mndebtedness ab anv one time shall hot 
] ~ . 4 “ } a. - We 
CXCCEC Tl AboOotulil two-thirds (o} ILS capital “STOCK. 


lf is also provided L\ thie vreneral incorporation laws ot the 


State ol blown. that 1) no Case shall thy Indebtedness of il 
() corporation like siid C‘anuine Company exceed two-thirds Ol 


its eapital stock. 
Article 14 of the articles of incorporation of said company is as 
follows: | 
a lt shall he COT} tent to mortage the prPeary ve rly ot the COnMpany 
to an amount hot exceeding one-half of the capital stock actually 
paid In, but an AJOrILY of the stockholders, Lv\ shares, must first vote 


in favor thereof at a regular or special meeting. 
Par. 4. The plaintiffs further aver, that on the 28 day of July, A. 


D. 1884, when th actual indebtedness of said company was at least 
$45,000.00, 826,000.00 of which was secured by mortgvage on the per- 
sonal pap rt \ and real estate then owned by the defendant. (an- 
ning Company, and without auhy vote ol the stockholders of said com- 
pany, and without any authority from said stockholders or board of 
directors. the cele nant, Hi. UU, Young, vave or pret nded LO ove to 
the defendant, Thurber, \W hyvlanad i .. « copartnership, doing a 
wholesale grocery business in New York city, il promissory note of 
$25,000.00, due in six months after date, and bearing eight per 


‘ 


we 


—" 


~— 


, 


»_ 


a _ 
’ 
: 


THURBER, AND & CO. VS. A. W. WOODWARD ET AL. o 


WILY LL 


cent. interest, and secured, pretending to secure it, by 
ri both real estate and eli itt e| mortvavge Oj all the real and per- 

soninl Property of sad Canning Company, seule hole being 
eiven to said firm to secure it for mon: pte Ge it proposed to loan 
to said canning COTMPANY, with which tq J) — pack ot LSS-t. 
Copies of sal d . ooh are hereto annex ‘L. ‘the eal estate one be- 
Ing marked ° . and the chattel, * BY 


That said tirm of Thurber. Whvland & Co. has advaneed under 
enid S25.000.00 and under a written contract to advance money to 


carry on said canning business the sum of S——, all of which has 
been actually paid back to said firm by said company in canned 
evoods tut market prices, CXECPI thas sud sum of SO 4555 J Phat ntion- 
in the list of liabilities of sar company hereinbetore set forth, which 


sum, with interest thereon, as provided as’ provided in said note and 
contract, thr te plaintitls ask the COUE TO TULIN puLy to) sald firm out 
ot the canned voods ot srt COTLP MLN now On} anal, ana fully repay 
suid firm for all money actually advanced as aforesaid, 
‘ Par. 5. Plaintitts further show unto the court that at the 
date ot the execution of the note and nortevave mentioned in 
the preceding paragraph, without vote of the stockholders of said 
company, and while the indebtedness of th CONIRINY € — its en- 
tire capital stock, and without any power or authority, H.C. Young 
executed and delivered to said firm of Thurber, \ beh & Co. 
another note of 816,252.00, and secured, or pretended to — the 


same by the two mortgages above referr aa to as Exhibits A & B. 
That for the said S16.252.00 note thus Pr sia sald €' anning Com- 
pany received no consideration whatever. other. different. or more 


that Was i and has been advaneed under said $25,000.00 note and loan 
agreement as hereinbefore set forth 
That a worthless account and claim against J. kK. Armsby &« ¢ 

an insolyent grocery firm in Chicago, Lilinois, was ostensibly made 

the consider ation for stil note, but. titetiie Liat account is ot ho 

value whatever: that the pretended object for whieh said note was 

given is wholly without the scope of the corporate business of said 
COLPANLY, and sid note ts abso! LLel nuil ; nel void. 

) Par. 6. That before the giving of said note and mortgage 
it was corruptly, usurie¢/lv, and unlawfully agreed between 

said H. ©. Young and said Thurber, W Vi: nd & Co. that if said 

Thurber, Wvland and Co. would advance the money to can and 


pack the erop of ISS4 that all monev advaneed for that put —_ 
should be repaid to them. with interest at eleht per cel und thi 
sald company, aetine through said IL. C. Young. scutes alow 


vive said note of 816.252.00 and secure the-same with said mort- 


onees as a bonus for said loans and advances, and said 316,252.00 1s 
fact wholly usurious and void, the assignment of said aceount 
being only a cover for usury. 

Par. 7. Plaintiffs further sav that at or near the time of the exeeu- 
tion of std S16 252.00 note the said LI. . y ung, claiming to act for 
said Canning Company,entered into a written contract with said Thur- 
ber, Wyland & Co. to turn over to them all the property and goods of 
said Canning Company as a trustee, to pay themselves out of the goods 
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of said company all the money the firm had advanced and 
10 the $16,252.00 note aforesaid, a copy of wnich contract is 
hereto annexed, marked “ C,” and made a part hereof. 

That under the terms and conditions of said contract said Thur- 
ber, Wyland & Co., through their agent, Wm. J. Morrison, a defend- 
ant herein, have taken possession of the buildings and personal 
property of said company, and claim to be holding said property as 
a trustee to pay themselves for money advanced and for $16,252.00, 
not any of which has ever been paid to sale COM Mpany, 

But these plaintiffs charge the faet to be that neither said H. C. 
Young or the company itself, by vote, ever had or have authority 
to place said property in the hands of a trustee, and said contract Is 
absolutely null and void, and beyond the corporate power of the 
COMpany, its board of directors or officers. 

Par. 8. Plaintiffs also sav that they had no knowledge that said 
$16,252.00 note and said contract of trusteeship had: been executed 
and given by said Canning Company or its president till just before 
the commencement of this suit, and In no manner consented to the 
giving of said note and contract or authorized the giving thereof. 

That the giving of said note and contract is entirely outside 
1] the business scope of said corporation, were given when the 

indebtedness exceeded 2 of the capital stock of said comm pany 
and when the property of the company Was morteaged for more 
than half its value, and were never authorized by vote of the stock- 
holders of said company. 

Par. 9. That the said defendant Thurber, Wvland & Co., through 
their said agent William J. Morrison, are now in possession of all of 
the canned goods belonging to said Canning Company under said 
contract of trusteeship, and are rapidly Iilling and shipping out 
sald goods with the purpose and intent of paving out of said goods 
said $16,252.00 note, to the great prejudice of these plaintiffs, said Can- 
ning Company, and the other creditors of said company, and will 
thus ship and apply said goods unless restrained by legal proceedings. 
That these plaintiffs will be damaged thereby in the sum of $8,000.00, 
for which they have no adequate remedy at law, and henee bring 
this action in equity. The said Thurber, Wyland & Co. will also, 

as these plaintiffs verily believe, seize said goods under said 
12 chattel mortgage and sell, or attempt to sell, the same under 

the power of sale in said mortgage contained unless enjoined 
from so doing. 

Par. 10. These plaintiffs also ask that the account against J. K. 
Armsby & Co., by Thurber, Wyland & Co., assigned to said Canning 
Company, be reassigned to them, be returned to them, and that said 
Thurber, Wvland & Co. be placed in statu quo. . Wherefore plaintiffs 
ask that said promissory note of S16.252.00 be annulled and cancelled, 
aud that said mortgage, so far as they secure said note, also be set 
aside and cancelled of record; that the said defendant-, Thurber, Wy- 
land & Co., be restrained and enjoined from further shipping, hand- 
ling, or i any thahner di: posing of said canned goods by themselves 
or agent or agents, or from retaining or holding POSssesslon thereof, 
and trom seizing and selling said goods under said chattel mort- 
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e §.252.00 therein described: that said ( ‘anning Company and its presi- 
dent, H. C. Young, and other officers, be restrained and enjoined from 

(from) further incumbering the property of said eanning 
13 company ; that said contract of trusteeship be cancelled and 

set aside; that out of the proceeds of said goods the legal and 
just debts of said Canning Company be first paid, and out of the resi- 
due a dividend be made to the stockholders of said company, and 
that judgment be rendered therefor: that a temporary writ of In- 
junction be issued in this cause to restrain the defendants as herein 
prayed, and that the same be made perpetual on final hearing; that 
a receiver be appotnted to take POSSESSION of said building and prop- 
erty, subject.to the order of court, till the final hearing, and preserve 
or sell the same and keep the proceeds, as nay be for the best inter- 
est of the parties litigant, and that piaintiffs have such other and 
further relief as may be just and equitable in the premises, and for 
costs of suit. 

(Signed) CASWELL & MEEKER, 

Attys for Plaintiffs. 


gage, or selling, assigning, or transferring said mortgage and the 


STATE oF NEW York, Erie County: 


I, A. W. Langdon, on oath, say [ aim one of the plaintiffs in the 
above-entitled suit; that I have heard the foregoing petition 


14 read, know its contents, and the allegations therein made are 
true, as | verily believe. 
(Signed) A.W. LANGDON, 


Subscribed and sworn to before me, and in my presence, by 
A. W. Langdon, this 15th day of October, 1584. 
[ SEAL. | _ (Signed) RRANK T. MOULTON, 
Notary Public. 


Endorsed: A. W. Woodward, A. W. Langdon vs. The Marshall 
Canning Company ef a/. Petition in equity. Filed Oct. 18th, 1884. 
(Signed) S. R. MeLeran, clerk. 


LD ExuHipitr “ A.” 
Mortgage. 


This indenture, made the 25th day of July, A. D. 1884, between 
the Marshall Canning Company, of Marshall county and State of 
lowa. of the first part, and Thurber. Whvyland W Ca... ot New York 
county and State of New York, of the second part, witnesseth, that 
the said part— of the first part, for and in consideration of the sum 
of forty-one thousand two hundred fifty-one ;'y'5 dollars, the receipt 
of which is acknowledged, do, by these presents, grant, bargain, sell, 
and convey unto the said party of the second part, its heirs and 
assigns, forever, the following-described real estate, ving and being 
situated in the county of Marshall and State of Lowa, to wit: Be- 
cinning ata point one hundred and five (105) rods twelve and ;4 


iov 


(12.04) links south, and ten (10) rods and +§,5 (.04) links east, of the 
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{) THURBE 


northwi st corner of the Crist half of the northwest quarter of section 
thirty-six (+54) 11) U}). \. » & R. Ls, bene ful south line of track sold 


— 


M. Healhlion., runnine thenee east on south line of some thirty-five 
(30) rods and nine and | (91) links to center of Lime ereek: thence 


following said creck northeasterly to east line of the northwest 
14) quarter of sta “ection: thenee south SIXTV-SIN (4 pty) rods and 


> . l. , , ] : , " . \ 
twenty-two links to north line of public highway: thence 
4] 7 j } Be ‘ . } _ 
north (St. Wes Ol hhorth whe of highwa SeCYVOnpey (70) rods and 
one link to east line of Binford & Websters addition : thence north 


twenty-three (25) rods elrehteen and ! (1S!) links to beginning, econ- 
taining 16,2. acres, being lot 4 of subdivision of N. E. | of N. We} 
and all of lot two (2 ft sipbedy sion of S » of N. \V ; of said sCC- 
tion 56. not heretofore conveyed by said first party > also out-lot € 
of Binford & Webster's addition to Marshall: also the traet beein- 
ning at the northwest corner of out-lot C aforesaid and running 
north SIXLV-SIX tyty) | t to southwest corner of thasat pean of out-lot 3 
of said addition conyveved by said Webster to said Tlealion: thence 


east 1645 feet to east line of said out-lot B: thence south sixtv-six 
i 


7-4? : . ; : ] ] | : ‘i ‘ 
(foto) Tec ted PROUT ea (*¢ 37 (*] (>] —fildl Cotli ce) { PhPemee Ves] one lun- 
i Vrasae aa ee es ial 
dred and IXtv-f] hoo) Teer tO DeeTnIne, CONTAIN Tih e@nst track 
ae p 1 f 
and said ot (* 145 acres 
a Bes , , . 2 - . } ’ a ‘ 7 
we pei ve ij 1a) hid thy pred “('~ FLL ye deserr bed. with titi the 
‘ : } ] 4 ] “ . ' 
appurtenances thereto bel neime, unto tir sad party of the 
oo 1 . 
1, : ; | es ft ‘“y} j : } — 3 } ‘ ; ; 7 ‘ ‘ ’ +] ic] 
i BUCO peer ‘hid to) its tLe 8 t.. ct ie casSIUT] hKOrever, Bite sill 
, ; ] / ] . 1’ , ; + | ] : 
party of the first part hereby covenantine that the above-de- 
. i , : 


scribed premises 
sania dollars held 


] . “oy , ; . j ] j : . , . 
title unto the said party of the second part, its hers and assiens, 


i ranee, CXNcepl =1X thou- 
9 


by S. Ro Lueas. and it will warrant and defend the 


Ae ’ - 7 
against all persons whomsoever claimine the same: Provided al- 
9 ° i 7 . . ry ap . - ey 
Ways, and these presents are upon this express condition, that 1 the 


»*s : } ° : .  « 
Salad Marshall C abhineg Tih] ‘s. executors, or adminis- 


} " ») . rear ; ° " 

trators, shall Pav, Or Cause To hd paid, to the said Thurber, Wvland 
’ ' . ed , ‘ ] es : ° } ' 

XW Co... its executors, administrators, or “Ils, the sum of sixteen 
Zt ] scl earns fl ' ; I] . : ) {" 

thousand iwo hundred) TLItv-or 7 Moimtars on Sth day of Jan- 


uarv. ISSo: twenty-tive t 
ary, 1885, with interest at the rate of aight per cent. per annum, pay- 


able annually. tli dhiterest to bear ¢ rorhit ber Celht. mterest, aifter mle 


Py : a me ; ‘ , . : mee } 4 
turity, Irom vear to veur, until Pitleh, ACCOraUINY to The tenor ana 
| , ; ‘i “age gp 
etlect of the two Dromlissoryvy notes of th Shia Marshal] C clbilils 
—k mab i en ey! ee } 
Company, pavalbl to the order of Thurber. Wvland & Co. after date 
ow . : Bis a — 
and Dee me evel date Perewith. then These breselts to be 
i 
: ] 1} 
IS Vor otherwise to remain in full fore 
} . ] } | } | 
Vnid lt is Turthe} mrreed; That i deta rit Sibel bee Debeaede th Clee 


payment of said sums of money, or any part thereof, principal or 
interest.o1 if thre LaaNeCs as> sseqd on 
rethnalh Ubi 
and pavable then thr Whole mdebte 
then the pParly of the “i cond party, hh i ana ASSLODS, met vV proceed 
by foreclosure or In any other lawful mode to make the amount of 
all taxes and 


} > ’ } } 
le avoVe-dlesecrlbedd Penl estat shall 
’ 
, 


le sume are dne 


; 


ean : } 
wid for the space of three 1 


| 1] 
ness shall become due, and 


] : ’ ‘ ] ; 
i} dhiferests abled Costs, ale 


sid note, together with il 
assesshients accrued on said real estat tovether With a reasonable 


| 
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tee for plamtifl's attorneys out of said re al esiate. The S25. 000.00 
note above referred to is given to secure the mortgage herein for 
short time loans and adyanee of mone \ to Tortwavor, as shown by 
contract on back thereof. 

In testimony whereof, the said party of the first part has hereunto 
set its hand and seal the day and year first above written. 

MARSHALL CANNING CO., 
by -— ££ ren NG, President. 


1$) STATE OF IOWA, 
Marshall County, } 


‘ ’ 


Be it remembered that on the 25th day of July, A.D. ISS4, before 
me, the undersigned, a notary public in and for said county, came 
Henry C. Young, as president of the Marshall Canning Company 


<> 


of Marshalltown, tome personally known to be the identical persons 
Whose name subscribed to the foregoing deed as president of said 
company, grantor, and acknowledged the Instrument to be the 
voluntary act and deed of said company, and that executed 
the same for the purpese therein mentioned and seal of said com- 


pany as offered. 
Witness Li hand and netorial seal, the Ciil\ ana vear last above 
written. 
fs. s.] J. F. MEEKER. 
Notary Public. 


() ‘et \ i he (ih low . Marshall (aoualy : 


Be it remembered that on this 25th dav of July, A. D. 1884, be- 
fore me, T. Burford, a notary public In and for satd county, came 
Henry C. Young, the president of the Marshall Canning Company 
of Marshalltown, Iowa, to me personally known to be the identical 
PrcPson Whose phetdnie Is aflixed to this morteaVve Us thie president of 
the grantor, the corporation herein mentioned, and who by me be- 
ing duly sworn, deposes and says: That he resides in Marshalltown 
aforesaid, in said county: that he is the president of the Marshall 
Canning Company: that the seal affixed to the within indenture Is 
the Corporate seal of satd) Marshall Canning COlnpany, and Was 
affixed to the within indenture by order of said directors for the 
uses therein expressed, and that he did, by like order, did subseribe 
his name thereto as president of the Marshall Canning Company, 
and that said instrument is fis own, t crn voluntary act and 
deed as well as that of the Marshall Canning Co. 

J. FF. MEEKER, 
Notary Public, Marshall Co., Lowa. 


>] STATE OF IOWA, 
Marshall (oupli. j “g 


’ 


I L. A. Jenning, county recorder in and for said county, do hereby 
certifv that the within is a true and corrcet COpY of the real estate 
mortvage from the Marshall Canning (‘o. to Thurber, W hvland WX 
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Co., dated July 28, 1884, and found recorder in real estate mortgage 
record, vol. 128, page 541, as the same appears in my 


Endorsed : Mortgage. The Marshal] Canning Company to Thur- 
ber, Whyland & Co. State of lowa, Marshall county, ss. iled for 
record this oth day of August, A. D. 1854, at 2.45 o’clock p. m., and 
recorded in book 125, page 541. L. IL. Jennings, recorder of Mar- 
shall Co., by G. D. Vites, deputy. 


29) exurpir “ 2B.’ 
('hattel Mortaaae. 


Know all men by thiese Prescnts, threat [. Marshall Canning Com- 
pany, of the county of Marshall and State of Lowa, in consideration 
of the sum of forty-one thousand two hundred and fifty-one 6% dol- 
lars to me in hand paid by Thurber, Whvland & Co., of New York 
city, party of the second preaet, the receipt whereof Is here by acknowl- 

ued and sold, and do by these presents grant and 


edged, have b: 
convey Ultlo the said precees of the second part, lis heirs, assigns, ete. 
the following goods and chattels, to wit: Nine cutting machines. two 
tin cutting machines, two Merrill & Soule’s patent corn cookers, six 
retorts and txt res, TWO boilers, (60 horse-power eng 1ne,) one fifteen 
horse-power cngine, all belting, shafting, pulleys, tools, utensils, and 
Implements of every kind and character, movable and Immovable, 
all tin cans, tin plate, boxes, box stock, box lumber, tables. al] material 
manufactured, unmanufactured, or in process of manufacture. All 
of said goods, chattels, and property being in or on the building and 
premises known as the factory and grounds of the Marshall Canning 
Co., in Marshalltown, Marshall county, lowa. Also all canned goods 
and tin cans Which may be hereafter manufactured at, in, or on said 

Prenlises, or which may hereafter be brought LLprorl said prem- 
23 ises, and all stock and material manufactured or unmanutae- 

tured, machinery, tools, fixtures, utensils, and implements of 
every kind hereatter purchased and brought upon said premises be 
in transit thereto or manufactured thereon. To have and _ to hold 
the same forever. And I, the said party of the first part, will for- 
ever warrant and defend the same against all persons whomsoever, 
upon condition, however, that if the said Marshall Canning Com- 
pany shall pay to the said Thurber, Whyland & Co.,, its heirs, assigns, 
ete., lis three promissory notes, dated July 28, 1884, and deseribed 
as follows, to wit: 

One for sixteen thousand two hundred ‘and fifty-one and 4%, dol- 
lars, due-six months after date, and one other note of twentv-tive 
thousand dollars, due six months after date, which last note is viven 
to secure Thurber, Whyland & Co. to said Marshall Canning Com- 
pany, as shown by contract on back of said hnote, with Interest of 
eight per cent. per annuin, according to the tenor thereof, then these 
presents to be void: otherwise. in full foree. And I the said Mar- 
shall Canning Company, do hereby covenant and agree to and with 
the said Thurber, Whyland & Co. that in ease of default made in 
payment of the above-mentioned promissory note, or in ease of my 
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attempting to dispose of or remove from said county of Marshall the 
sforesald woods and chattels, or ULV par thereof, or whenever 
24 the said mortgagee shall have cause so to do, then and in that 
case It shall be lawful for the said mortgagee or his assigns, 
by himself or avent, to take Immediate possession of said goods and 
chattels wherever found, the possession of these presents being his 
suflicient authority therefor, anid ice se] the same iit publie auction, 
or so much thereof as shall be sufficient to pay the amount due, or 
Lo become due, as the case hay be. w ith all reasonable COsts pertalh- 
ing to the tuking, keephiag, advertising, ania selling of said property. 
And Marshall Canning ¢ om pany, th “ld Inortyvagor, hereby further 
covenalts and auerees with the siila Thurber, Whyland X ('o. that 
in the event sult Is brought on this hortvage for foreclosure thereof, 
then and in that case | covenant and agree to pay a reasonable 
amount as attorney's fees. The money remaining after paying said 
SulLS, if any, to be pata on demand tothe sata pRUrly of the tirst prcire. 
Said sale to take place on said pre mises in the COULLY of Marshall 
and State of Lowa after oly ing at least ten day = notice thereof by 
posting up written notices in three public places in said county. 
And | hereby authorize the person conducting said sale to adjourn 
the same, if deemed in his opinion Necessary, from time to time until 
sid property be sold, and to FIVE au bill of sale to the pur- 
25 chaser thereof, which shall be conclusive as to the regularity 
of all proceedings connected herewith, and COnVeY absolutely 
all of my right ana title herein. 
Witness my hand and seal, this 28th day of July, 1884. 
[s.s.] | (Signed) MARSHALL CANNING COMPANY, 
By H. C. YOUNG, President. 


26 STATE OF LoWA, ee 
Marshall County, j ee 
Be it remembered that on the 28th day of July, A. D. 18584, betore 
me, the undersigned, a notary public in and for said county person- 
ally appeared H.C. Young, president of the Marshall Canning Com- 
pany, to mre personally known to be the identical person whose 
name is aflixed to the foregoing Instrument as grantor, and acknowl- 
edge- the instrument to be his voluntary act and deed, and the 
voluntary act and deed of the Marshall ¢ wnning Company. 
Witness rhiy hand ania seul neterial, the TFIAY nicl year least above 
written. | 
[s. s.] (Signed) J. bk. MEEKER, 
Notary Pubhlie. 


)"; Srate oF IOWA. } 
* 
Marshall County, } 


eo: 


Be it remembered that on the 2sth day of July, before me, T. 
Bintord, a notary public in and. for said county, came Ilenry C, 
Young, president of the Marshall Canning Company, of Marshall- 
town, lowa, to me personally known to be the identical person 
whose name is allixed to this mortgage as the president of the 

2—1205 
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grantor, the corporation herein mentioned, and, who by me being 
duly sworn, deposes and says, that he resides in Marshalltown, lowa, 
in said county; that he is the president of the Marshall Canning 
Company ; that the seal affixed to the within ¢neesed is the corporate 
seal of said Marshall Canning Company affixed to the within in- 
denture by order of said directors for the use therein expressed, and 


that he did by like order subscribe his name thereto as president of 


the Marshall Canning Company, and the said instrument Is his own 
true and voluntary act and deed as well as that of the Marshall 
Canning Company. 
(Signed) J. F. MEEKER, 
Notas yj Public, Marshall County, lowa. 
28 STATE OF Lowa, 
Marshall County, | 


a 


g Ri A. Jennings. COUNTY 1 corder Within ana for sid county, do 
hereby certify that the within and foregoing is a correct, true, and 
verhatim COPY of the chattel mortgage from the Marshall Canning 
Company to Thurber, Whyland & Co., dated July 28, 1SS4, and found 
recorded in chattel-mortgage record 154, page 528, as the same ap- 
pears In my office, 

Witness my hand, the 11th day of October, 1SS4. 

(Signed) L. A. JENNINGS, 
(%. Record z 
GG DD. Vinee 


Endorsed: Chattel mortgage. rom the Marshall Canning Com- 
pany to Thurber, Whyland & Co. State of Lowa, Marshall county, 
SS. Miled for record this 5th day of Aug., A. D. LSS4, at 245 p. nh. 
and recorded in book 154, page 328. L. A. Jennings, recorder. 


2Q exuipbir “C 


Know all men by these presents, that we, Thurber, Whyvland & 
Company, of New York, will agree with the Marshall Canning Com- 
pany, of Marshalltown, lowa, to advance them sufficient money, not 
to exceed twenty-five thousand dollars all told, during the packing 
season of 1854 and to January Ist, 1885, providing they will repay 
us the debt they now owe us of $16,251.54 and the said advances pre- 
vious to January Ist, 1885, and will obtain the concent of their cred- 
itors not to bring any suits or file any bills for the purpose of collect- 
ing their claims until after January Ist, 1885. 


THURBER. WHYLAND «& CO. 


30 Know all men by these presents, that in consideration of 

the advances of twenty-five thousand dollars, during the 
packing season of 1854, to the Marshall Canning Company, to be 
by Thurber, Whyland & Co., of New York, as trustees, to take 
possession of our property and canning factory at Marshalltown, 
Iowa, sell the pack thereof, and apply the proceeds to paying them- 
selves all adyances they may make, and the debt we now owe them 


4‘ 
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of $16,251.54, and apply the surplus to the payment of the claims of 
our creditors. 
Given under our hand and corporate seal, this 2nd day of Au- 
gust, A. D. 1854. 
MARSITALL CANNING CO.,, 
by H.C. YOUNG, President. 


We hereby assent to the above. 
ARMSBY & CO. 


We accept the within trusteeship, Aug. 5, ISS. 
THURBER, WILYLAND & CO. 


In consideration of the foregoing agreement of Thurber, Whyland 
& Co. and the Marshall Canning Company, we hereby agree not 
[to] prosecute any claims we may hold against Marshall Canniag 
Company until after January Ist, 1SS5. 


We join 11) above so far as relate tO cull notes or ucceptLances Lo 
which J. kK. Armsby & Co. are a party. 
FIRST NATIONAL BANK OF CHICAGO, 
5. D. GAGE, V. £. 
FIRST NATIONAL BANK OF MARSHALLTOWN, 
GFhO. GLICK. 


ol STATE O1 low a } 
Marshall ( oupey, j 


ae 


Upon reading the foregoing petition, it Is ordered that the writ of 
Injunction therein prayed for do issue, upon the filing of a bond in 
the office of the elerk of the court named in said petition, eondi- 
tioned as re pur by law, (ott thi 
be approved by said clerk. Dated 


penalty of S00, with sureties to 
this POth dav of October. 1SS4. 


Hc. HE \DE RSON, 
District Judge Vth Jud’l Dist., Towa. 


endorsed : W. Woodward & A. W. Lanedon vs. The Marshall 
Canning Co. - al Petition in equity. Filed Ot 18 te 6 
MeLeran. clerk 
+) Notice te Nhow f (fiine aoa paf / j hi avy 


In the District (fourt of the State of lowa, MW and for Marshal] 
County. 


A. W. Woopwarp «& A. W. LANGDON 
The MARSHALL CANNING Company, Tourbper, WyLtanpb & Co.. H. C. 
Youna. A. T. Brrcnarp. Wau. J. Morrison. 
To the Marshall Canning Company : 


You are hereby notified that the above-named plaintiff, on the 17th 
day of October, A. D. 1SS4, filed in the oftice of the clerk of the dis 
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trict court of the State of Iowa, in and for Marshall county, a peti- 
tion claiming the eane/llation of $16,252.00 note and mortgage 
securing it, and asking that the defendant Canning Company and 
its officers be restrained from further mortgaging the property of 
said corporation ; the canc/llation of a contract of trusteeship, and 
other equitable relief, and that said pl tl has appli d fora temporary 

Injunction in said petition ; and that at S o’clock a. m., Oct. 
30 20, 1SS4, at the court-house, in Marshalltown, la., H.C. Hen- 

derson, judge of said court, will hear said application ; at 
which time and place you may appear and resist said application if 
you desire SO LO do. 

(Signed) CASWELL & MEEKER, 

Alt’y for PU Ff. 


o4 STATE OF lowa, ae 
Marshall County, ) ~~" 


I, J. F. Meeker, on oath say: I served the foregoing notice on the 
Marshal] Canning Company on the 17th day of October. 1SS4. at 
Marshalltown In suid COUNTY, by then and there elving a true copy 
thereof to IT. ©. Young, president of said company, the reading be- 
ing waived by said H. C. Young. 

° (Signed) J. F. MEEKER. 

Subseribed and sworn to before me and in my presence by J. F. 
Meeker, 17th day of 1884. 

[SEAL] (Signed) VOLNEY KENT, 
Notary Public. 


Endorsed: A. W. Langdon, A. W. Woodward vs. Marshall Can- 
ning Company ef a/. Notice to show cause against granting writ of 
inj. C. & M. 


s5 Original Notice. 


To Marshall Canning Company, Thurber, Whyland & Co., H. C. 
Young, A. T. Birchard, and William J. Morrison : 


You are hereby notified that on or before the 1st day of Novem- 
ber, A. D. 1884, there will be filed in the oftice of the clerk of the 
district court of lowa, within and for the county of Marshall, the 
petition of A. W. Woodward and A. W. Langdon, in which said 
plaintiffs claim the cancillation of a certain note of $16,252.00, and 
the mortgages securing it given by said Canning Company to Thur- 
ber, Wyland WX Co., the cancellation of a contract of trusteeship he- 
tween the same parties, and also asking that said Thurber, Wyland 
& Co. be enjoined from foreclosing said mortgage by notice and sale, 
and from selling or in any manner disposing of the canned goods 
and chattel property of said company; that said company and its 
officers be enjoined from further incumb-ing said property of the 
Canning Company: that a receiver be appointed to take charge of 
said goods ; that after payment of just debts a dividend to stock- 


Rr 
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holders be made, arid for such other and further relief as may be 
just and equitable : 

ob Now, unless you appear and make defense thereto at or be- 
fore noon of the second day of ths next December term of 

said court, to be begun and held at Marshalltown, lowa, on the Sth 

day of December, A. D. 1884, your default will be entered, and a 
rendered thereon iis prayed for mm seid petition. 

Dated this 17th day of October, A. D. 1554. 
A. W. WOODWARD awnpb 


A. W. LANGDON, 
Plaintiffs. 
CASWELL & MEEKER, 
Attorneys. 
OT STATE OF Lowa, ons 
Marshall County, } ii 
Received the within notice the day of ——, and I hereby 
certify | served the same on the persons named below, by reading 
the same to — and delivering to — a true copy of the same, at the 
time and place set opposite — name: 
Name of Persons. Month. Day. VY ear. Township County. State. 
of ee October. 22. 1884. Marshall. Marshall. Lowa. 
—_— ry >> +s be es sé be ee 
e. <  erers 
Wm. J. Morrison. __- 2 . - “ . 


Marshall Canning Co., 
by H. C. Young, 
res. of said Co.._- 
Thurber, Wyland & 
('o., per A. Parshall, 
one of said firm .-.- 
GEO. B. MeCORD, 
Sheriff of Marshall Co., Iowa, 
By H. D. EAST, Deputy. 


lees 
a ee 
Copies itil iii ee Dy 
PND icknn debs 50 
=~ 3 ORCS 


Endorsed ; 529. District court, Marshall county. A. W. Lang- 
don & A. W. Woodward vs. Marshall Canning Co. ef al. Original 
notice. This notice came to hand the 20th day of October, A. D. 
ISS4. Geo. B. McCord, sheriff of Marshall county. Caswell & 
Meeker, attorneys for pl’tls. 


iesiesetl adi eh dine ate: See ena cnet cnc ane, a ee eee ae ee ae one ee 
° Oh ARRAN ee re meng ss ts ar es agama tia 
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O58 STATE OF Lowa, Lee: 
Marshall County, as 


The State of Iowa to the Marshall Canning Company, Thurber, 
Whyland & Co., IL. C. Young, A. ‘T. Birchard, and William J. 
Morrison, defendant. 


Whereas A.W. Woodward and A. W. Langdon, as plaintiffs, have 
this day filed in the office of the clerk of the district court of Mar- 
shall county aforesaid a certain petition, under oath, making the 
Marshall Canning Company, Thurber, Whyland & Co., HL. C. Young, 
A. T. Birehard, and Wm. J. Morrison, defendants therein; and 
whereas, also, thre said petition has been duly presented to thi Hon- 
orable H. ©. [lenderson, judge of the district court of said county, 
for the allowance of a writ of Injunction ils praved for in said peti- 
tion; and whereas the said judge made an order allowing said writ 
of injunction to issue restraining said defendants In manner and 
form hereafter stated, on the filing of a bond with sureties pursuant 
to said order; and whereas said order has been complied with and 
said bond filed and approved : ; 


Now, therefore, vou, the said Thurber, Whyland & Co. and William 
J. Morrison, defendants aforesaid, in the name and by the authority 
of the State of Towa, are hereby strictly enjoined and _re- 
39 strained from further shipping, handling, or in any manner 
selzing, molesting, Or disposing of the canned goods now mn 
the factory or upon the premises of said Canning Company, situated 
in Marshalltown, Marshall Co., lowa,and from seizing or selling said 
woods and chattels under chattel mortgage under date July 28th, 
1884, given vou by said Canning Company, or otherwise, and from 
foreclosing said chattel mortgage by notice and sale, and from sell- 
ing, assigning, or transferring said chattel mortgage and the 
$16,252.00 note which is therein described, and from taking or hold- 
ing possession of the real or personal property of said Canning Com- 
pany, or upon its premises under said contract of trusteeship, or 
otherwise, and you, the said Marshall Canning Company, H. C. 
Young and A. T. Birehard, are enjoined and restrained from further 
mortgaging or incumbering the real or personal property of said 
Canning Company till the further order of our said district court in 
the premises. 


To the sheriff of Marshall county : 


You are hereby commanded to make due service of this writ upon 
said defendants, and hereof fail not, and make return of this writ 
unto our said district court, with your doings hereon endorsed, 

40 on the first day of the next term of our said district court. 
Witness S. R. MeLeran, clerk of said district court, Mar- 
shall county, lowa, and the seal of said court hereto affixed, this 

20th day of October, 1554. 
[s. s.] ie 


Clerk as aforesaid. 
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Name of Persons. Month. Day. Year. Tow nship. County. State. 
H. C. Young....... October. 22. 1884. Marshall. Marshall. Iowa. 
A. T. Birchard ..._-- “ «“ r ‘ é< pe 


Marshall Canning Co., 
by Hl. C. Young, 
pres. ot said + ae 

Thurber, Whyland & 
Co., per W. A. Par- 


shall, one of said 


aes se ‘“ “ ‘“ 

GEO. B. McCORD, 

Sheriff of Marshall Co.. Lowa. 

By H. D. EAST, Deputy. 
Service..«<«- $3 00 
SD ainesitens 2 50 
Mileage -___- ' BO 
Total _.. $5 OO 


Endorsed : 529. Writ of injunction. The State of Iowa to Mar- 
shall Canning Co., Thurber, Whyland & Co., ef a/. $5.00 charged. 
Oct. 2, 1554. 


| Notice of Application lo have Injunction Bond Inereased to 
Twenty-five Thousand Dollars. 


STATE OF lowa. Marshall County . 
In District Court. In Vaeation. 


A. W. Woopwarp, A. W. LANGDON 
Us. 
THe MarsHate CANNiInG Company, THURBER, WHYLAND «& Co., 
WittiAM J. Morrison, ef a/. 


To Caswell and Meeker, attorneys for the plaintiffs in the above- 
entitled cause: 
You are hereby notified that the defendants, Thurber, Whyland 


& Co.and William J. Morrison, will appear before Ilon. H.C. Hender- 
son, judge of the district court of Marshall county, lowa, at Webster 
City, lowa, at 8 o'clock in the forenoon on the 25th day of October, 
1854, and asks and pray said judge to increase the injunction bond 
in this cause on the sum of twenty-five thousand dollars, the motion 
and affidavits attached hereto will be the basis of said application. 
You can appear and resist said application at said time and place if 
you see proper, 
Oct. 25, 1554. | BINFORD & SNELLING, 
Atty for said De tts. 


4? We hereby accept service of the within notice and aftida- 
vits attached. 
Oct. 23rd, 1884. | CASWELL & MEEKER. 


Att'y for Plaintifjs. 
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Oct. 24, 1884. 


It is agreed this application may be presented to the Hon. IH. ©, 
Henderson, judge, at the oflice of Bintord & Swelling, Marshalltown, 
lowa, at 8 o'clock }). m., Oct. 25, 1884, in case said judge can be 
there, if not, it may be presented to him at Webster City, at 8 o’clock 
a. m., Oct. 27, 1884, and in either case plaintiff Walves no right to 
object to said application being thus heard, or from asking a continu- 
ance at said time, that they would have if the application Was pre- 
sented at the time and place named in the notice. 

BINFORD & SNELLING, 
Att y- for Applicants. 
CASWELL & MEEKER, 
Attys for Plaintiffs. 


44 Motion to BR ( mare Plaintiff to Give Additional Tijunction Bond. 


STATE OF Iowa, Marshall County : 
ln District Court. In Vaeation. 


A. W. Woopwarp, A. W. LANGpoN 
i's, 
THe Marsynant Canning Company, THurber, WHYLAND & Co.,, 
Wa. J. Morrison, et ad. 


Comes now defendant Thurber, Whyland & Co. and Wm. J. Mor- 
rison, defendants, and moves that plaintiff be required to give ad- 
ditional injunction bond herein in the sum of twenty-five thousand 
dollars, and for cause thereof shows the court the matters and things 
alleged in the petition and the afthdavits of William J. Morrison and 
W. A. Parshall, hereto attached and made il part hereof. 

BINFORD & SNELLING, 
Atty- at Deft. 


45 STATE OF LOWA, ae 
Marshall County, } wots 


I, W. A. Parshall, being duly sworn on my oath, say-, I am a 
member of the firm ‘Thurber, Whyland & Co.; that the Canning 
Co., defendant herein, now owes us, Thurber, Whyland W ('o., about 
twenty thousand dollars; that the canned coods mentioned in the 
petition, which we have been enjomed from selling, are perishable 
xoods ; that they are lable to be greatly damaged or entirely lost if 
not properly cared for, and especially, if exposed to frost; that said 
goods are now selling ata fair price; that we have worked up a 
good trade; that the expectation is that said goods will depreciate 
in the market; that we now have regular customers for the goods 
which we will lose if we are now cut off from supplying the trade; 
that if the canned goods are lost to us we will be without-remedy 
and must lose our entire claim against the Canning Company. It 
is highly probable that if this injunction is permitted to stand that 

we, Thurber, Whyland & Co., will lose our entire claim ; that 
46 the damages on the orders now in, if we are prevented from 
filling, will exceed the amount of the present bond. 


W. A. PARSHALL, 
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Subscribed and sworn to before me and in my presence by W. 
A. Parshall, this 28d day of October, 1554, as witness my hand and 
seal natorial. 

[s. s.] T. BINFORD, 
Notary Puhbhlie. Marshall Co.. lowa. 


47 STATE OF Lowa, Marshall County: 


[, William J. Morrison, being duly sworn, on my oath say: I am 
engaged or in the employ of Thurber, Whyland & Co., in looking 
after their interest in the Canning Company deal at Marshalltown, 
lowa,and that forthem I hold possession for the trustee of the property, 
described in plaintiffs’ petition. I further say: Said goods are lable 
to be greatly damaged or entirely lost, if not properly cared for. 
That by agreement with said trustee and the Canning Company and 
def’t- Young and Birchard, J. K. Armsby & Co., or J. K. Armbsy, 
was to sell said goods, the pack of thisseason. That I have learned 
and believe said Armsby, is now out on the road placing orders for 
said goods, and that he is now in St. Paul or Minneapolis, and I do 
not know what orders he has taken that has not been received by us. 
That of said goods we sold to Sprague, Warner & Co., of Chicago, 
and the same have been billed to the said firm, but not yet delivered, 
goods amounting to about eighty thousand seven hundred and nine- 
ty-five dollars. That by the terms of said sale these goods are now 

held by us, subject to the order of Sprague, Warner «& Co., 
48 and to be shipped by us on the order of said firm, to such 

place, and at such time as they direct. That said sale orig- 
inally amounted to about SLO,000.00, part of said goods have already 
been shipped. That we have sold and billed to Bowler & Taylor, 
of Marshalltown, Iowa, of the goods now on hand to the amount of 
$158.50, and we have sold of goods now on hand, besides the sales 
above named, goods amounting in the aggregate to the sum of 
$4,850.00 dollars. That if we are prevented from filling said orders 
we may sustain great damage. 


WM. J. MORRISON. 


Subseribed and sworn to before me and in my presence by the 
said Wm. J. Morrison, this 25d day of October, 1584, as witness my 
hand and seal natorial. 

[s. s. ] T. BINFORD, 
Notary Public, Marshall Co. 


Endorsed: District court, Marshall county. <A. W. Woodward, 
A. W. Langdon vs. The Marshall Canning Co. et al. Notice, motion, 
& affidavits for increase of injunction bond. Filed Oct. 24, 1884. 
S. R. MeLeran, clerk. 


49 STATE OF lowa, \ ans 

Marshall County, \ ~ 

I, H. C. Young and A. T. Birchard, on oath say, each for himself, 
that I am a stockholder and officer of the Marshall Canning Com- 

pany, of Marshalltown, Lowa; that I know the financial standing of 
>) +) : 
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said company, and the amount and value of the assets of said com- 
pany; that the actual amount of money and merchandise advanced 
by Thurber, Wyland & Co. to said Canning Company up to the date 
hereof, to be used, and which has been used, in putting up the pack 
of said company for the season of 1854, is $43,395.43, and the actual 
amountin goods by said Canning Company delivered to said Thur- 
ber, Wyland & Co. is the sum of $39,002.15, leaving a balance still 
due said Thurber, Wyland & Co. for the money thus advanced is 
$4,595.25, and that these aftiants deny that the canned goods will 
keep for years in a warehouse or store without material loss or 
damage ; that the goods put up by said company are in good condi- 
tion and perfectly excluded from the air, and are now stored in a 
double-walled brick building and warehouse on the grounds 
50 of said Canning Company, where they are fully protected from 
the weather. 

These affiants expressly deny that said firm of Thurber, Wyland 
& Co. are selling said goods at fair prices, but aver that said goods are 
being sold at low prices and at actual loss to said Canning Company. 

The actual cost of manufacturing three-pound cans of tomatves 
per dozen to said company during the packing season of 1884 is 90 
cents, and the same are now being — by said Thurber, Wyland & 
Co. at such rates that said Canning Company realizes per dozen cans 
the sum of S51 cents, being an actual loss of 9 cents per dozen. That 
2-lb. corn was manufactured during said season at a cost of 80 cents 
per dozen, and are being sold at such rates that the Canning Com- 
pany realizes 85 cents per dozen. , 

The above prices are taken from actual figures, as shown by the 
books of said company, after a careful and correct examination 
thereof. | 

These afhants say that said goods, with the exception of a few 
small customers, have been sold to the regular customers of said 
Canning Company, and that as there is a limited supply of canned 

goods in the country instead of depretiating in value these 
5] affiants say, in the'r opinion, said goods will be worth more in 

#0 days from this date than they are now bringing in the 
market. 

These affiants say,so far as the goods now billed to Sprague, War- 
ner & Co. are concerned, the bill of $158.00 to Bowler and Taylor, 
as the Canning Company has received a credit for the goods thus 
billed, the attorneys of A. W. Langdon and A. W. Woodward, Cas- 
well & Meeker, of Marshalltown, Iowa, have consented and directed 
that said goods should be shipped, as per terms of sale, in the same 
name name as Other shipments have been made. 

These affiants further say that within the last two days they have 
learned from one of the applicants, in support of the motion of de- 
fendant to increase the amount of the bond in this case, that J. K. 
Armsby is now in Chicago sick, and has been for three weeks last 
past, and is not on the road taking orders for goods in the interest 
of Thurber, Wyland & Co., and there will be no loss in that par- 
ticular. 

These affiants say the said Marshall Canning Company is in pos- 
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session of said canned goods, and can and will ship all orders on 
the books of said company, and out of the proceeds thereof 
o2 will pay any balance due Thurber, Wyland & Co. for 
money advance- as aforesaid, or pass the goods to the credit 
of said Thurber, Wyland & Co. 

That on this 25th day of October, A. 1. 1854, said Canning Com- 
pany have shipped of the Sprague, Warner & Co. goods twelve hun- 
dred cases, amounting to about $2,400.00. 

4 . YOUNG, 
7 BIRCHARD. 


Subseribed and sworn to before me, and In my presence, by H.C. 
Young and A. ys Birechard, this 25th day of ( lctober, A. 1). LSS4. 
fs. s.] J. TT. MEEKER, 
Notary Pubhlie. Marshall County, lowa. 


Endorsed: Langdon & Woodward vs. Thurber, Whyland & Co. 
et al. Affidavits in resistance of motion LO Increase bond. Filed 
Oct. 27. 84. S. R. MeLeran, clerk. 


53 MARSHALLTOWN, Lowa, Oct. 25, 1884. 


Ff W ooDWARD and A. W. LANGDON 


i's 
THuursBer, WHYLAND & Co. and ee ALL C ANNING Comp ANY ef al, 


In the matter of the application of defendants Thurber, Wyland 
& Co. for additional security on injunction bend. 


Come now the parties plaintiff-, by Caswell & Meeker, and the de- 
fendants T., W. & Co., by Binford & Swelling, and submit motion for 
additional security and affidavits supporting and resisting the same, 
and after argument of councel and due consideration of the facts sub- 
mitted, I hereby order that the determination of the application for 
additional security be postponed until Monday, November 5rd, A. D. 
1SS4, at 9 o’clock a m., at the court-house in Marshalltown, Lowa ; 
and it further ap pearing to me that the right and interest of the 
parties litigant cannot be protected and subserved without the ap- 
pointment of a receiver, as prayed for in the plaintiffs’ petition, it 
is, therefore, ordered that at the time and p ace las t above mentioned 
the matter of the appointment of a receiver shall he heard and de- 

termined. 
D4 It is further ordered that until the appointment of a re- 

ceiver the goods in controversy shall remain in store on the 
premises of the defendants, the Marshall Canning Company, with- 
out the molestation of any of the parties litigant, unless otherwise 
directed by the plaintiff’ or their attorneys, and the defendants 
Thurber, Whyland & Co., in writing, except that the orders men- 
tioned in the affidavits of Sprague, Warner and Co. and Bowler and 
‘Taylor shall be filled according to contract, as shown by the books 
of the Canning Company. The goods in said order to be delivered 
or shipped under the supervision of a person to be designated imme- 
diately by the plaintiffs or their attorneys on the one side and the 
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defendants Thurber, Whyland & Co. on the other side; and if they 
cannot agree upon a suitable person, then each party shall select one 
person under who- joint supervision said order shall be filled. 


H. C. HENDERSON, Judge. 


Monpay Mornina, Oct. 27, 1884. 


It is hereby ordered that Geo. Glick be, and he hereby is, 
appointed a temporary receiver, to take charge of the property in 
controversy temporarily, until the matter of an appointment of a 
receiver be heard and determined. He shall supervise the filling of 
the orders provided for in the foregoing order, and act under said 
order in lieu of the person or persuns provided for in said order. 
He shall execute a bond in a penalty of $10,000.00. 

H. C. HENDERSON. 


_ Endorsed: A. W. Langdon et a/. vs. Thurber, Whyland & Co. et al. 
Order. H.C. Henderson. Filed Oct. 27,’84. 8S. R. McLeran, clerk. 
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56 Petition of Defendants Thurber. Whyland A Co. and Woe. P i 
Morrison for Removal to the Circuit Court of the United States 
for the Southern District of Iowa, Central Division. 


STATE OF lowA, Marshall County: 
In District Court for said County. 


A. W. Woopwarp, A. W. LANGpon 


Us. 
THe MaArswatyt Canninc Company, THURBER, WHYLAND & Co., 
Wma. J. Morrison, H. C. Youna, and A. T. Brrenarp. 


To said district court: 

Your petitioners, the above-named defendants, Thurber, Whyland 
& Co. and William J. Morrison, respectfully show to the honorable 
court that the matter and amount in dispute in the above-entitled 
suit exceeds, exclusive of costs, the sum or value of five hundred 
dollars. 

That the controversy in said suit is between citizens of different 
States, and that your petitioners and each of them were, at the com- 
mencement of this suit, and still are now, residents of the State of 
lowa. | 

That the above-named petitioner, Thurber, Whyland & Co., was, 

at the time of the commencement of this suit, and still is, a 
o7 citizen of the State of New York; that said Thurber, Why- 

land & Co. is a copartnership, whose principal place of busi- 
ness at the time of the commencement of this suit was and still is 
in the State of New York. 

That said firm is composed of H. K. Thurber (a spécial partner), 
Francis B. Thurber, Albert E. Whyland, Jacob S. Gates, William 
A. Parshall, Henry B. Kirkland, who were each a member of said 
firm at the time of commencement of said suit, and is still a mem- 
ber of said firm. That each of the above-named members of said 


~~ 
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firm was, at the commencement of this suit, and still is, a citizen of 
the State of New York, and Alexis Godillot, Jr., who was a member 
of said firm at the time of commencement of said suit and is still 
such member, and that said Alexis Godillot, Jr., was, at the com- 
mencement of said suit. and still is, cage of ‘the State of Con- 
necticut. That your petitioner, William J. Morrison, was, at the 
time of the commencement of this suit, and still is, a citizen of the 


State of New Jersey 


That the plaintiff, A. W. Langdon, was, at the commencement of 
this suit, and still is, a citizen of the State of New York. 

That the other plaintiff, A. W. Woodward, was at the com- 
58 mencement of this suit, and still is, a citizen of the State of 
Illinois. 

That the defendants in the action, “ The Marshall Canning Com- 
pany,’ “H.C. Young,” and “A. T. Birchard,” and each of them was, 
at the commencement of this suit, and still is, a citizen of the State 
of Lowa. 

Your petitioners state that in said suit above mentioned there ts 
a controversy which is wholly between citizens of different States, 
and which can be fully determined as between them, “to wit,” a 
controversy between the defendant, “The Marshall Canning Com- 
pany,” and your petitioner, “ Thurber, Whyland & Co.,” which isin 
fact the only real controversy in this suit, which controversy is to 
determine the validity of the mortgages set out in the plaintiffs’ peti- 
tion and the note of $16,252.00 secured by said mortgages, and to 
determine the validity of the agreement between your petitioner and 
“Marshall Canning Company,” by which “Thurber, Whyland & 
Co.” were appointed and constituted trustee of said property, as set 
out in plaintiffs’ petition, and also to determine if the contract set 
out in petition, in which the $16,252.00 note was given, is usurious 
or not. That the Marshall Canning Company, defendant, was, at 

the commencement of this suit, and still is, the real party in 
59 interest. The plaintiffs in said suit and defendants, H. C. 

Young and A. T. Birchard, being only nominal parties 
thereto, having no interest whatever in the controversies between 
said Marshall Canning Company and your petitioner, Thurber, 
Whyland & Co. 

And your petitioner offers herewith a bond with good and suffi- 
cient surety for their entering in said circuit court of the United 
States for the southern district of lowa, central division, on the first 
day of its-next session, a copy of all the record in this suit, and for 
paying all costs that may be awarded by said cireuit court, if said 
court shall have hold that this suit was wrongfully or improperly 
removed thereto. 

And they pray this honorable court to proceed no further herein, 
except to make the order of removal re quired by law and to cause 
the record herein to be removed into said circuit court of the United 
States in and for the southern district of Lowa, central division, as 
they will ever pray. 


BINFORD anp SNELLING, 
Att’y- for Defendants, Thurber, Whyland & Co. 
and William J. Morrison. 
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60 Endorsed : District court, Marshall county, State of Iowa. 

A. W. Woodward, A. W. Langdon vs. The Marshall Canning 
Co., Thurber, Whyland & Co., Il. C. Young, A. T. Birehard, Wm. J. 
Morrison. Petition by Thurber, Whyland & Co. & Wim. J. Morri- 
son for removal of circuit court of U.S. Binford & Swelling, att'ys 
for petition-. 


G] STATE OF LOWA, l og: 
Marshall County, J g 


I, W. A. Parshall, being duly sworn, on my oath state: IT am a 
member of the firm of Thurber, Whyland & Co., one of the peti- 
tioners herein; that I have heard read the matters and things stated 
in the foregoing petition for the removal of said cause to the United 
States circuit court; that the matters and things stated In said peti- 
tion are true, as | verily believe. 


W. A. PARSHALL. 


Subseribed and s<Worli to hefore We and 1 my presence by the 
above-named W. A. Parshall, this 28th dav of October, A. D. 1854, 
as Witness my hand and seal notarial. 


T. BINFORD, 


| s. <. | Notary Publie. Marshall County, Towa. 
G2 Know all men by these presents, that we, Thurber, Whvland 


& Co.and Wilham J. Morrison, as principal-, and Geo. Glick, 
as surety, are held and firmly bound unto A. W. Langdon, A. W. 
Woodward, and H. C. Young, andA. T. Birehard, and the Marshal 
Canning Co. in the penal sum of five hundred dollars, the payment 
whereof, well and truly to be made unto said A. W. Woodward 
and A. W. Langdon and the Marshall Canning Company, its hers, 
assigns, and successors, we bind ourselves, our heirs, representatives, 
and assigns, jointly and severally, firmly by these presents. 

Yet upon these conditions: The said Thurber, Whyland & Co. 
and William J. Morrison having petitioned the district court of 
Marshall county, State of Lowa, for the removal of a certain cause 
therein pending, wherein A. W. Langdon and A. W. Woodward are 
plaintiffs, and Thurber, Whyland & Co., William J. Morrison, The 
Marshall Canning Company, H.C. Young, and A. 'T. Birchard are 
defendants, to the circuit court of the United States in and for the 
southern district of Lowa, central division: Now if the said Thur- 

ber, Whyland & Co. and William J. Morrison, your petition- 
OS ers shall enter into said eireuit court of the United States on 

the first day of its next session a COpy of the record in said suit 
and shall well and truly pay all costs that may be awarded by said 
circuit court of the United States if said court shall hold that said 
suit was wrongfully or improperly removed thereto, then this obli- 
gation to be void; otherwise, in full force and virtue. 

Witness our hands and seals, this 28th day ot ¢ ketober. A. 1). ISS L 

THURBER, WHYLAND & CO. 
WM. J. MORRISON. 
GEO. GLICK. 
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6-4 STATE OF Iowa, ans 
Marshall County, o 


I, George Glick, being duly sworn, on my oath say that I am the 
surety on the foregoing bond. That I am a resident of the State of 
lowa. That I am worth tive thousand do'lars beyond the amount 
of my debts, and that [ have property liable to execution in the State 
of Iowa in the sum of five thousand dollars. 

GEO. GLICK. 


Subscribed and sworn to before me and in my presence by the 
above-named (Creorge Glick, this 28th day of October, A. D. 1SS4, us 
Withess my hand and seal natorial. 

Is. s.] T. BINFORD, 
Notary Public, Marshall County. 


Endorsed : State of lowa, district court, Marshall county. A. W. 
Langdon vs. The Marshal Canning Co., Thurber, Whyland & Co., Wim. 
J. Morrison, H.C. Young, A. T. Birechard. Petition of Thurber, Why- 
land & Co., Wm. J. Morrison & bond for removal to circuit court, 
United States. Filed and approved Oct. 28, 1584. 5S. R. MeLeran. 


Oh. STATE OF IOWA, ee 
Marshall County, J oe 


I, S. R. MeLeran, clerk of the district court in the State of lowa, 
in and for said county,do hereby certify that the foregoing is a true 
and perfect transcript of all papers filed in above-entitled cause, as 
fully as the same remains on file in my office. 

In witness whereof, | have set my hand and affixed the seal of 
said court at Marshalltown, Iowa, this 50th day of October, A. D. 
1SS4. 

Is. . | (Signed) S. R. VMcoLERAN, 
Clerk Dist Court. 


endorsed : 2060. hay. Filed Oct. 351, 1584. Ed. R. Mason, clerk. 


66 And on the 35lst day of October, 1884, the defendants, 
Thurber, Whvyland & Co., by Charles A. Clark, their solicitor, 
filed in said cause a precipe for appearance, which said appearance 
is in the words and figures following, to wit: 
7 Preveipe for Appearance. 
United States District Court, Southern Dist. lowa, Central Division. 
| @ WoopWwaArpb ef al. 
Us, No. a 
THe MARSHALL CANNING Company. et a/. J 


The clerk of said court will please enter my appearance for Thur- 
ber, Wyland & Co., defendants in above cause, and docket the same 
On) equity docket. 

(Signed) CHAS. A. CLARK. 
Atty for said Def'ts. 
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The names of all parties for whom appearance is entered must be 
written in full. 


endorsed: United States eourt, southern district of Iowa. No. 
2060. Eq. Woodward ¢ al. vs. Marshall Canning Co. et al. Prie- 
cipe for appearance of Thurber, Wyland & Co. Charles A. Clark, 
attorneys. Filed October 31, 1884. ed. R. Mason, clerk. 


OS And on the 3rd day of November, 1854, there was filed in 
said cause an amendment to the transcript of the district 
court of Marshall county, lowa, which said amendment ts in the 


words and heure . following, to wit: 
9 Jijunction Bond. 


‘Know all men by these presents, that we, \. W. Woodward, A.W. 
Langdon, principals, and Geo, Glick, surety, are held and firmly 
bound unto the Marshall Canning Company, Thurber, Wyland & 
Co., H. C. Young, A. ). Birehard, and Wim. J. Morrison in the penal 
sum of five lundred dollars (8500), lawful money of the United 
States, well and truly to be paid to the said defendants ajid Lo their 
heirs. CXCCULOTLS, anid SSIONS, 

The condition of the above obligation is such, that whereas the 
said A. W. Woodward and A. W. Langdon, the 15th'day of October, 
LSS4. filed in the oftice of the clerk of the district court of the State 
of Iowa, in and for Marshall county,a petition praying the issuance 
of an injunction to restrain the sale of the following-deseribed prop- 
erty: The canned goods now in the building or factory, or upon 
the premises, of said Canning Company in Marshalltown, Marshall 
Co., lowa, and said real and personal property, and from foreclosing 
a certain chattel mortgage of date July 28th, 1884, and from selling 
or transferring said chattel mortgage and note of $16,252.00; and 

whereas, on the 20th day of October, A. D. 1854, the Honor- 
70 able Il. C. Henderson, judge of the district court of the State 

of Towa in and for Marshall county, made an order on said 
petition, allowing said writ of injunction, upon the giving of a bond 
by the plaintiffs in the penal sum of five hundred dollars : 

Now, therefore, if the said A. W. Woodward and A. W. Langdon 
shall and will pay all the damages which may be adjudged against 
him, by reason of such injunction, then this obligation to be void, 
otherwise to remain in full force and virtue. 

Dated this ?2Oth day of October. A. 1). LSS-. 

A.W. WOODWARD & A. W. LANGDON, 
Principals. 
Per CASWELL & MEEKER, 
Their Attorneys. 
GEO. GLICK, Surety. 


Endorsed: No.—. Circuit court. A.W. Woodward, A. W. Langdon 
versus Thurber, Whyland & Co. ef a/. Injunction bond. The within 
bond and the sureties therein approved by me, this 20th day of Oct., 
A. D. 1884. 8. R. MeLeran, clerk. Filed Oct. 20, 1884. 8S. R. Me- 
Leran. 
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v1 Know all men by these presents, that we, Geo. Glick, prin- 

cipal, ——, and sureties, are held and firmly bound unto A. W. 
Langdon, A. W. Woodward, The Marshall Canning Company, Thur- 
ber, Whyland & Co., H.C. Young, A. '‘T. Birchard, and Wm. J. Mor- 
rison in the penal sum of ten thousand <lollars, lawful money of the 
United States, well and truly to be paid to them and their heirs, 
executors, and assigns. 

The condition of this obligation is such, that whereas the said 
Geo. Glick was, on the 27th day of October, 1554, appointed by Hon. 
H. C. Henderson, judge of the district court of the State of Lowa, in 
and for Marshall county, lowa, temporary receiver in an action 
pending in said court wherein A. W. Langdon and A. W. Woodward 
are plaintiffs and The Marshall Canning Company, Thurber, Why- 
land & Co., H.C. Young, A. T. Birchard, and Wm. J. Morrison de- 
fendants : 

Now, if the said receiver shall and will well and faithfully dis- 
charge his duties iis such recelver, and obey the orders of the court 
in respect thereto, then this obligation to be void; otherwise, to re- 
main in full force and virtue. 

Dated October 27th, S54. 
(2 GEO. GLICK, Principal. 
GEO. F. KIRBY, Surety. 


I, George Glick, named in the foregoing bond as receiver, do hereby 
solemnly swear that I will faithfully discharge my trust as such re- 
celver Lo the best ot mny ability. SO help rie Crod. 

(Signed) GEO. GLICK. 


Subseribed and sworn to before hie and in ry presence by George 
Glick, this 27th day of October. A. D. 18S4. 
fs. s.] (Signed) S. R. McLERAN, 
Clerk of District Court. 


Endorsed: A. W. Langdon, A. W. Woodward ves. Thurber, Why- 
land & Co. etal. Bond and oath of receiver. Filed and approved 
Oct. 27th, 1884. S. R. McLeran, clerk. 

70 I, sS. R. MeLeran, clerk of the district court of lowa within 

and for Marshall county, hereby certify that the within and 
foregoing makes, with the transcript hereto certified by me in this 
case, a full and complete transcript of the entire record of said 
cause as it appears in my office, and this ts certified as an amend- 
ment to the transcript heretofore certified by me, the two bonds and 
oath of receiver and filings thereon having been by me omitted 
from the original transcript by oversight and mistake. 

In witness whereof, | hereunto affix my hand and seal of office, 
this first day ot November, A. 1). ISS. 

[s. s. | (Signed) Ss. R. McLERAN, 
Clerk Dist. Court. 

Endorsed: A. W. Woodward, A. W. Langdon vs. Marshall Can- 
ning — eal. Amendment to transcript hereto filed. No. 2060, 
Eq. Filed Noy. 3, 1884. Ed. R. Mason, clerk. 

4—1 265. 
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i4 And on the 13th day of November, ISS4, the complainants, 

b\ Nours anid IKautlman, their solicitors, filed In said CuUSC 
a motion to remand the same to the district court of Marshall 
county, Towa, which said motion to remand is in the words and 
figures following, to wit: 


70 A. W. Woopwarp and A. W. LANGpoN | 
Us, No. Y~OOO. 
The Mansinane Cannine Co., Totreer, WYLAND & Co., | Equity. 


H.€. Youna. A. T. Brrenarp. and Wa. J. Morrison. |} 


fo the elreuit court of the U.S. district of Lowa: 


Come now the plaintiffs, A. W. Woodward and. A. W. Langdon, 
and move the court to remand this cause to the district court of 
Marshall county, State of Lowa, and to strike out the cause from the 
docket of this court, and for cause of such motion usslvn the fol- 
lowing: 

ist. The record shows that the plaintiff A. W. Langdon is and 
Wiis, al the date of the commencement of this suit, a resident of the 
State of New York, and that the defendants are nearly all, ane til the 
date of the conmmencement of this suit were, residents of the same 
State, and that the only cOntLrOVersy in the case is between the 
plaintifis and the defendants. 

Pn. The State court has denied the application ot defendants to 
change the jurisdiction, and no proper ground is shown to oust the 
State court of its jurisdiction In the cause. 

(Signed) NOURSKE & KAUFEMAN, 
Attys for PU if-. 


fa Endorsed: 2060. Inq. A. W. Woodward’& A. W. Lang- 
don vs. The Marshall Canning Co. ef a/. Metion to remand 
and dismiss. Iiled Noy. 18, 1854. (Signed) Ed. R. Mason, clerk. 
Nourse & Kauffman, for pl'ffs. 
wi And on the 26th day of November, 1SS84, the defendants, 
Thurber, Wyland & Co. and Wim. J. Morrison, by Bintord 
and Snelling, their solicitors, filed in said cause a notice, motion,and 
affidavits to vacate the receivership and injunction in said cause ; 
which said notice, motion, and atidavits are in the words and figures 
following, to wit: 


7 5 Notices . 


In the Cireuit Court of the United States for the Southern District 
ot lowa (Central Division). 


A. W. Woopwarp, A. W. LANGpon 


ix 


Tore MARSHALL CANNING ComMPANY, THURBER, WHYLAND «& Co.., ef al. 
To Caswell and Meeker, attorneys for plaintiffs, A. W. Langdon and 
A. W. Woodward. in the above-entitled cause: 


You are hereby notified that on Friday, the 14th dav of Novem- 
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ber, 1884, at 10 o’clock in the forenoon, at Keokuk, Iowa, the defend- 
ants, Thurber, Whyland & Co. and William J. Morrison, will apply 
to the Hon. J. M. Love, judge of the circuit court of the United 
States for the southern district of Lowa, for the vacation of the order 
appointing George Glick temporary rec>iver, and to dissolve the 
injunction heretofore granted. Said application will be based upon 
the motions and affidavits heretofore attached, and the petition of 
plaintiffs in the cause, and all the affidavits heretofore filed. Said 
application will be heard by the said judge at chambers. 

ret You can appear and resist the same if vou see proper. 

BINFORD & SNELLING, 

Atty for Lh fendants. Pho her. Whyland A Ch. 
and Wow. J Morrison. 


MarsHatitrown, Iowa, ov. 8, 1884 
We hereot accept service of this notice ana COpY of motions and 
affidavits. 
(Signed) CASWELL & MEEKER, 
Attys for PP tis. 


St) Motion fa Lact thie Ove 4g Appointing Ti Mm porcry bee ree A 


In the Cireuit Court of the United States for the Southern Dis- 
trict of lowa (Central Division). 


A. W. Woopwarp, A. W. Laxapos 


¥ & 


Tue MARSHALL CANNING Company, Tuurber, WHyLanpb & Co.. ef a/. 


Comes now defendants, Thurber, Whyland & Co. and William 
J. Morrison, and moves the court to vacate the order appointing 
George Glick temporary receiver, for the following reasons: 

Ist. Said order was made by the Hon. IL. C. Henderson, judge, 
without notice to these defendants, and without any application be- 
ing made therefor, except the verbal request of plaintiffs’ attorney, 
and not in the presence of these defendants or their attorneys. 

2nd. The defendant, Thurber, Whyland & Co., as shown by plain- 
tiffs’ petition and exhibits, were In possession of the property of the 
Canning Company us trustee for themselves, thi Canning Company 
and all the creditors of the Canning Company with one exception, 

and it does not appear from said petition that defendant, Thur- 
S] ber, Whvland & Co., had or were about to make any disposi- 

tion of the property Inconsistent with the interest of the cred- 
itors and the Canning Company. 

ord. It does not appear by said petition that the defendant, Thur- 
ber, Whvland & Co., had or were about to place said property beyond 
the reach of this court; nor Is it allege din said petition that said 
defendants are insolvent or unable to respond in damages for any 
sum that might be adjudged against them. 

lth. The petition shows the plaintiffs have no interest in this con- 
troversy, except they may say that of having their debts paid, but, 
if their creditors are satisfied with the action of the trustee, plaintilfs 
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cannot have a new trustee appointed, ora receiver, against the wishes 
of these defendants and the creditors of the Canning Company. 
5th. By reason of the matters and things set forth in the petition 
of plaintiffs and aftidavits heretofore filed. 
6th. There is no equity in the bill filed by plaintiff. 
7th. The petition and exhibits filed by plaintiff shows that the 
plaintiff is not entitled to a receiver against the objection of these 
defendants and the creditors of the Canning Company. 
BINFORD & SNELLING, 
Att y- for Def’ts Above Named. 


§2 Motion to Vacate the Order Grranting Tt Mmporary Injunction. 


In the Cireuit Court of the United States for the Southern District 
of lowa (Central Division). 


A. W. Woopwarp, A. W. LANGpoN 
vs 


The Marsnartrt Cannine Co... Toursner, WHYLAND «& Co., e¢ al. 


Comes iow defendants, Thurber, Whyland & Co. and Wilham J. 
Morrison, and moves the court to dissolve the Injunction heretofore 
granted by the lon. H. C. Henderson, judge of the district court of 
Towa, in and for Marshall county, for the following reasons : 

Ist. There is no equity in the petition or bill. 

2nd. The plaintiffs are not entitled tothe relief prayed for, or any 
other relief, upon the allegations of their petition. 

ord. Plaintiffs have an adequate remedy at law. 

fth. The affidavits heretofore filed in this cause, and that of T. 
Binford and W. J. Morrison, filed herewith, contain matters and 
things that show the injunction should be dissolved. 

oth. The injunction was granted without notice, except to 
83 the corporation defendant, who is in collusion with plaintiffs, 
and the said order was made without authority of law. 

Gth. This action was brought by plaintiffs as stockholders to cor- 
rect the irregularities of the corporation without first asking the cor- 
poration itself to correct them, and they are therefore not entitled 
to maintain this suit. 

7th. It is not claimed that the trustee, Thurber, Whyland & Co., is 
insolvent or unable to respond in damages in any sum that may be 
adjudged against them. 

Sth. The injunction enjoyed the defendant, Thurber, Whyland & 
Co., from the possession of property that belonged to them abso- 
lutely, and in which the Canning Company nor plaintiffs claim any 
interest. (See affidavits of Parshall and Morrison.) 

BINFORD & SNELLING, 
Att'y- for said Def 'ts. 


S4 STATE OF IOWA, wae 
Marshall County, | — 
[, William J. Morrison, being duly sworn, on my oath say: | am 
agent of defendant, Thurber, Whyland & Co., in the transaction of 
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their business with the Marshall Canning Company, defendant; 
that, as such agent for said Thurber, Whyland & Co., as trustee, I 
have had full charge and control of all the transaction complained 
of by the plaintiffs in their petition filed in this cause; that no 
goods have been sold or shipped by me as said agent, except the 
price and terms were satisfactory to the defendant, the Canning Co. ; 
that in every instance this affiant consuited with the president, EH. 
C. Young, in regard to the price offered for any goods ordered, and 
obtained his consent thereto before said order was filled. 

This affiant SAVS it is not true that goods have been shipped by 
these defendants without bona fied orders, as alleged in said petition. 
That no goods have been shipped by Thurber, Whyland «& Co. ex- 
cept goods sold in good faith and with the knowledge and consent 
of said Canning Company. 

On the contrary, at the time of the vranting of the in- 
SS junction and of the obtaining of the order appointing a tem- 
porary recelver, there Was in the warehouse of the defendant 
Canning Co. from six to eight thousand dollars worth of goods that 
were sold and billed, and the defendant, Canning Co., had received 
credit therefor on their account with defendant, Thurber, Whyland 
WX C'o. : which goods, although belonging Lo Thurber, Whyland AY 
Co., and in which the Canning Co. had no interest, were, by said in- 
junction and order appointing the receiver, placed beyond the con- 
trol of the defendant, Thurber, Whyland & Co.: that at the time of 
the Issuing of said orders this affiant held many orders for goods, 
amounting to many thousand dollars; which orders are still held 
by this affiant, unfilled, parties sending them awaiting the action of 
this court. 

Except since the granting of said orders some goods have been 
shipped by the receiver. 

That in every particular this affiant,for Thurber, Whyland & Co., 
has complied strictly with the terms and conditions of the contract 
whereby Thurber, Whyland & Co. were appointed trustees, and in 
no instance has the Canning ( ompany Or any of the creditors made 
complaint before the bringing of this suit. 
WM. J. MORRISON. 


86 Subscribed and sworn to before me and In my presence by 
the above-named Wm. J. Morrison, this Sth day of Novem- 
ber, A. D. 1884, as witness my hand and seal. 
[s. s.] T. BINFORD,’ 
Notary Publie. Marshall (o., lowa. 


S7 STATE OF lowa, Marshall County: 


I, T. Binford, being duly sworn, on my oath say: T was (of) coun- 
cel for Thurber, Whvland & Co. at the time of the transaetion with 
the Marshall Canning Co., in which the mortgages, notes, and agree- 
ments set out In petition were executed and delivered. That in ad- 
dition to the consideration named in the petition for the $16,252 
dollar note, Thurber, Whyland & Co. surrendered to the Canning 
Company about six thousand dollars in drafts against the Canning 
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Co., drawn in favor of J. K. Armsby & Co. and by them endorsed to 
Thurber, Whyland & Co. Also that said Thurber, Whyland & Co. 
obtained the cancellation of a twenty thousand mortgage given by 
said Canning Co. to J. kK. Armsby & Co.,and the surrender to them 
of two ten thousand dollar notes secured by sid Mortgage, all of 
which was held by said Thurber, Whyland & Co. Also that said 
Thurber, Whyland & Co. would act as trustee for said Canning Com- 
pany and their creditors. Also the said Thurber, Whyland & Co. 
should take chi: ree of the entire pack and sell the same, and when 
the sales or any sale was made the Canning Company should at once 

have credit for that amount. 
88 That the contract whereby the $16,252.00 dollar note was 

given, and the agreement to loan the Canning Company 
money enough Lo put up the pack of ISS4, not exceeding twenty- 
five thousand dollars, was one and the same contract, and the agree- 
ment to loan twenty-five thousand dollars was dependant upon the 
agreement and giving of the $16,252.00 note. 

(Signed) T. BINFORD. 


Subscribed and sworn to before me and in my presence by T. Bin- 
ford, this Sth day of November, A. D. 1884, as witness my hand and 
seal, 

[s. s. | (Signed) W. E. SNELLING. 

Endorsed: In United States circuit court, southern district of Towa 
(central division). 2060. hq. A.W. Langdon, A. W. Woodward vs. 
The Marshall Canning Co., Thurber, Whyland & Co. Notice and 
motion to dissolve injunction and vaeate the order appointing re- 
ceiver. Filed Noy. 26, 84. Ed. R. Mason, clerk. 


89 And on the 26th day of November, 1854, an order denying 
motion to vacate the receivership and dissolve injunction was 
filed in said cause, in the words and figures following, to wit: 
90 A. W. Woopwarp et a/. vs. MarsuanLn CANNING Co, ef al. 
At Dupvaur, November 21, 1884. 

The judges holding the court here all concur in the opinion that 
the jurisdiction cannot be maintained in this case and that the cause 
will have to be remanded. 

We are all of opinion that the real controversy is between the 
plaintiffs and Thurber, Wyland & Co., both citizens of New York, 
and that if there is any nominal party it is the Marshall Canning 
Company. 

The injunction must, therefore, be denied; also the motion to dis- 
charge the receiver. 

The order remanding the cause being final and appealable can be 
made and entered only in term time. 

(Signed) J. M. LOVE. 


Kndorsed: 2060. Eq. Woodward et a/ vs. Marshall Canning Co. 
eal. Order denying motion to dissolve injunction, ete. Filed Nov. 
26, 1884. (Signed) Ed. R. Mason, clerk. 
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9] And on the 18th day of January, 1555, it being of the Oc- 

tober term. 1SS4. in the record of the proceedings ot said 
court is the judgment entered in said cause, in the words and figures 
following, to wit: 


United States Cireuit Court, Southern District of Lowa, Central Di- 
vision. October Term, 1854. 


Turspay, Jan. 13th, 1885. 


A. W. Woopwarp and A. W. LANGpoN 
s. | No. 2060. 
MARSHALL CANNING CoMPANY, THURBER, WHYLAND & Co., (Eq. 
H.C. Youne, A. T. Brrenarp, Won. J. Morrison, | 


is 


This cause came on this day for hearing upon the motion of 
Thurber, Whyland & Co., to dissolve the injunction and vacate the 
order appointing a receiver heretofore submitted at Keokuk. Com- 
plainants appear by Nourse & Kauffman and defendants, Thurber, 
Whvland & Co., by Binford & Snelling and Charles A. Clark ; and 
the court being now fully advised in the premises it is ordered that 
said motions be, and the same are hereby, overruled. 

Thereupon the cause came on for hearing upon the com- 
Vis plainants’ motion to remand this cause to the State court, and 
the court being now fully advised in the premises it is 
ordered that the said motion to remand be sustained and that this 
cause be, and the same is hereby, remanded to the district court of 
Marshall county, Iowa, at the costs of Thurber, Whvland & Co. It 
is therefore ordered, adjudged, and decreed that the defendants, 
Thurber, Whyland & Co., pay the costs herein taxed at $ , and 
that execution issue therefor. 

To all which rulings the defendants, Thurber, Whyland & Co., 
duly excepted and pray an appeal to the Supreme Court of the 
United States, which is allowed, and the supersedias bond to be 
tiled herein is fixed at the sum of one thousand dollars with sure- 
ties to be approved by one of the judges of this court. 


V2 And on the 19th day of January, 1855, a supersedias bond 
was filed in said cause, which said bond was in the words 
and figures following, to wit: 


(ye) Supe rsedias Bond. 


> 


In the United States Circuit Court in and for the Southern District 
of lowa (Central Division). 


A. W. WoopWARD. A. WW, LANGDON 
vs 


THe MarsHatt CANNING Co., THURBER, WHyLanp & Co., H. C. 
Youna, A. T. Brrenarp, and Wan. J. Morrison. 


Know all men by these presents, that Thurber, Whyland & Co., 
ius principal, and George Glick, as surety, are held and firmly bound 
unto A. W. Woodward and A. W. Langdon in the sum of one thou- 
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sand dollars, to be paid to the said A. W. Woodward and A. W. Lang- 
don, their executors and administrators; to which payment, well 
and truly tobe made, we bind ourselves and each of us, jointly and 
severally, and our and each of our heirs, executors, administrators, 
and successors, firmly by these present. Sealed with our seals, dated 
January 13th, 1SS5. Whereas the above-bounded Thurber, Whyland 
& Co. has procured and been allowed an appeal Lo the Supreme 
Court of the United States, to reverse the judgment and decree ren- 
dered in the above-entitled action by the cireuit court of the 
V4 Unite d States forthe southern district of lowa, central division: 
Now therefore, the condition of this obligation is such, that 
if the above oerieeen d Thurbe Se Whiyland A Co, shall prosecute their 
said appeal to effect, and answer all costs and damages if it shall 
fail Lo hake wood thir ir plea, then this obligation shall be void: 

otherwist ot fil forces and etlect. 

THURBER WHYLAND &«& CO., 
By BINFORD & SNELLING, Their Att'y. 
~ GEORGE GLICK. 


Endorsed: 2060. Equity. A. W. Woodward, A. W. Langdon 
vs. The Marshall ¢ ‘unning (‘o., Thurber, Whvland & Co., et al. Super- 
cedias bond. Filed Jan. 19, 1885.) (Signed) Ed. R. Mason, clerk. 


95 STATE OF Lowa, Marshall County: 

I, George Glick, the undersigned, first being duly sworn, depose- 
and says for himself: That he is the surety whose name is subscribed 
to the within and foregoing bond: that he is a freeholder and a res- 
ident ot the State of lowa: that le is worth double the sum secured 
by sald bond, bevond the amount of his debts and liabilities, to wit. 
the sum of five thousand dollars: “and that he has property liable Lo 
execution In said State equal to the sum secured in said bond, to 
wit, the sum of five thousand dollars. 

(Signed) GhORGE GLICk. 

Subscribed in my presence and sworn to before me by Geo. Glick, 
this 15th day of January, A. D. 1885, as witness my hand and 
seal. | 
Is. s. | (Signed) LT. BINEFORD, 

Notary Puhlie. 


Approved— 
(Signed) J. M. LOVE, Judge. 

endorsed © ZOGUV. ha. A. W. Woodward, A. W. Langdon Us, The 
Marshall Canning C'o., Thurber, Whyland & Co, Supersedias bond, 
Filed Jan. 19, 1585. E. Rt. Mason, clerk. 
96 And on the 24th day of January, 1885, an original citation 

was filed in said cause, in the words and figures following, to 
wit : 
97 The United States of America to A. W. Woodward & A. W. 
Langdon, Greeting : 
You are hereby cited and admonished to be and appear at a Su- 
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preme Court of the United States to be holden at Washington on 
Wednesday, Feb’y 1Isth, 1885, pursuant to an appeal allowed & 
filed in the clerk’s office of the United States circuit court in & for 
southern district of Lowa, central division, wherein Thurber, Why- 
land & Co. are plaintiff’ in error and you are defendants in error, 
to show cause, if any there be, why the judgment rendered against 
the said plaintiff in error, as in the said writ of error mentioned, 
should not be corrected, and why speedy justice should not be done 
to the parth sin that behalf. 

Witness the Ilonorable J. M. Love. judge of the United States eir- 
cult court, southern district of Lowa, this 20th day of January, In 
the year of our Lord one thousand eight hundred and eighty-five. 


J. M. LOVE, Juege. 


ie: | Endorsed :| No. 2060) Eq. A. W. Woodward ef al. vs 
Marshall Canning (‘o. ef al. Citation. Iiled Jan. 24, 1SS5. 
led. R. Mason, clerk 


Service of the within eltation, with COP N thereof in hand, is here- 
Ly acknowledged, this 25rd day of Jan’y, ISS5, at Des Moines, lowa. 
NOURSE & KAUFFMAN, 
Att ys for’ Woodward iV Langdon, A ppe llees. 


sD Phi lL nited States (‘ireuice Court. Southern District of lowa. 
Central Division 


|, Kdward R. Mason, clerk of said court, do hereby certify that the 
above and foregoing transcript contains full, true, and complete 
coples of all the pleadines, procecdings, and record entries in il 
certain cause, adjudicated in said court, wherein A. W. Woodward 
ania others Were plarmtills and the Marshall (‘anning Co. and others 
were defendants, as full, true, and complete as the originals of the 
same now remain on file and of record in my oftiee. 

| firth r certify that thie original eltation. with the acceptance ot 
service endorsed therein, is hereto attached and herewith returned. 

In testimony whereof, | subscribe my name and aflix the seal of 
said court, at the city of Des Moines in said district. this 35rd day of 
I bruary, ISS5 

[SEAL | EDWARD R. MASON, 
Clerk USN Civenit Conrt Southern District of Jowa. 


at Lh s Moin S, 


Endorsed on cover: S. lowa C. C. U.S. No. 1268. Thurber, 
Whvland & Company, appellant, es. A. W. Woodward and A. W. 


Langdon. Filed February 20, 1885. 
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1 Pleas in the circuit court of the United States for the south- 

ern district of lowa, central division, at the term begun 

and holden at the United States court-house, in the city of Des 

Moines, in said district, on the 21st day of October, A. D. 1884, 
before Hon. J. M. Love and Hon. O. P. Shiras, judges. 


2 Be it remembered that heretofore, to wit, on the 8th day 

of December, 1884, a transcript of record from the district 
court of Marshall county, lowa, was filed in the clerk’s office of the 
Uniied States cireuit court for the southern district of Lowa, central 
division, in a certain cause wherein A. W. Woodward and others 
were plaintiffs, and the Marshall Canning Company and others were 
defendants, which said transeript is in the words and figures following, 
to wit: 


3 Petition in qu ity. 


In the District Court of the State of Lowa and for Marshall County. 
December Term, 185-4. 


A. W. Woopwarp & A. W. LANGDON 
US. | 
MARSHALL CANNING Company, THURBER, WAYLAND & Co., H. C, 
Youna, A. T. Brrcuarp, WiLtiAmM J. MORRISON. 


Par. 1. 


The plaintiffs state that the defendant, The Marshall Canning 
Company, is a corporation for pecuniary profit, duly organized 
under the laws of the State of Lowa, for the purpose of raising, or 
procuring to be raised, preparing, canning, and packing for market 
corn, tomatoes, and any other vegetables and fruits which may, in 

the discretion of the proper officers, be desirable to prepare and 
4 market, & with its buildings and and principal place of busi- 
ness at Marshalltown, lowa. 

That the authorized capital stock of said company is $50,000.00; 
and the capital stock subscribed and actually paid in is the sum of 
$24,500.00, of which Il. C. Young, of Marshalltown, lowa, owns 
SS.500.00 : } ae Brichard, of the same place, 85, MOOD = plaintiff, A. 
W. Langdon, $8,500.00 ; and A. W. Woodward, of Chicago, Llinois, 
$2,500.00. That the directors of said company are A. W. Langdon, 
H. C. Young, and A. T. Brichard ; and its officers are H.C. Young, 
president, and A. T. Brichard, secretary and treasurer. 

That the assets of said company are as follows: 

The real estate, particularly described in copy of mortgage hereto 

annexed as Exhibit A, containing about seventeen 8; acres 


5 of land, upon which are erected large and commodious build- 
ings, with a capacity of putting up cases of goods during 


a season, said real estate being of the actual value of $13,240.50; a 
large amount of machinery and apparatus for carrying on said can- 


ning business, of the value of $5,675.00, making the total value of 


said real estate and machinery the sum of $158,915.00. 
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~ 
The said company has also on hand merchandise on hand, being 
goods of itsown packing, in amount and value, as follows, viz.: 
12.215 cases of corn, (a 1.502... Ee aR ne 18.522 50 
12.9353 - * tomatoes, (@ 1.00 RNAS ON 1402 50 
3 * suecotash. 2.00 : : ene Mine A Ao HO OO 
173 se ‘ beans, 1.30. BEG. tia sae pene O17 ow 
Tota] merchandise Sree eee aiaiegee Se RA eee pe Oe och eee SOS OAS tH) | 
Thus miaking the total assets of sald COM aAnY, in real estate, 
machinerv, & merehanadise. thie “Lith of S07 SO35.00. 
{ Ps] ) 
(5 The liabilities of said company are substantially as follows: 
| To N. Lueas estate (or to his widow) OE RR eT an S000) OO 
Mrs. C. k. Webster Ee eer oe le ae 1,000 OO | 
Thurber. \\ \ land A ee De Be 16.252 (i) | 
9 bal. on $25,000.00___. ~~ cee : 


Notes given to J. Kk. Armsby & Co. & transferred to 


ES ETE ROP eG POSS Sah oe le iia has eliaie let 36.005 O00 
i els POM gree O49 OO 
Bills for sundries, coal, &e..2-. gas a 2200 OO 
lor corn-cutting machine... , winie dh aia masa O00 OO 
2 Pee FOE LE EF E,, SOREIOI NOW oc ce mece cn mee ~ 2000 00 


ry? , * 2 ° " - _ 
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Par. 3. 


Plaintiffs further say that article 5 of the articles of incorporation 


of said COMpany is as follows 

The highest amount ot Indebtedness at any one time shall hot @xX- 
ceed In amount two-thirds of its capital stock. lt Is also provided 
by the Celi ral incorporation laws of the State of Lowa, that in no 
Case shall the indebted ss of a corporation like said Canning (oln- 
pany exces d two-thirds of its capital stock. Article 14 of the 
articles of Incorporation of said company is as follows: 

It shall be COI Lent tO morte the property of the com- 
pany to ah amount hot exceeding one-half of the capital stock ac- 
tually paid in, but a majority of the stockholders by shares must 
first vote In favor thereof ata regular or special meeting. 


Par. a 


The plaintiffs further aver that on the 28th day of July, A. D. 
i884. when the actual Indebtedness of said company was at least 
$45,000.00, $26,000.00 of which was secured by mortgage on the 
personal property and real estate then owned by the defendant Can- 
ning Compaly, wna without cll \ authority from sald stockhold- 

ers or board of directors, the defendant, If. UU. Young, vave OF 
S pretended to give to the defendant, Thurber, Wayland & Co.,a 
copartnership, doing a wholesale grocery business in New 
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York city, a promising note of $25,000.00, due in six months after 
date, and bearing eight per cent. interest, and secured or pretended 
to secure it by both real estate and chatt/e mortgage on all the real 
and personal property of said Canning Company, said note being given 
to said firm to secure it formoney which it proposed to.loan to said Can- 
ning Company, with whieh to put up the pack of 1SS4, copies of said 
mortgageare heretoannexed, the real estate one being marked “A,” and 
the chatt/e marked “B.” That said firm of Thurber, Wyland & Co. 
oo al has advanced under said 825,000.00, and undera written con- 
,) tract to advance Hlohney to Curry (1) said canning business, the 
.allof which has been actually paid back to said 
firm by sacl COD ATL In canned goods at market prices, except the 
sum of 85,458.01 mention- on the list of labilities of said company 
hereinbefore set forth, which sum, with interest thereon as provided 
In sald note and contract, these plamtiths ask the court to fully pay 
to said firm out of the canned goods of said COMMpanY HOW On hand, 
and fully repay said firm for all money actually advanced as afore- 
sald, 


sum of S 


| ar. ». 


! 
’ 


Plaintiffs furtber show unto the court that at the date of the exe- 
cution of the note and mortgages mentioned in the proceeding para- 
graph, without vote of the stockhold: I's of said COMLPAnyY, and 
Lv) while the indebtedness of thr COTLP ATA exceeded its entire 
capital =toek, and without any power ol authority, i. C. Young 
executed and delivered to said firm of Thurber, Wyland & Co. 
another note of 816,252.00, and secured or pretended to secure the 
Sable by thie two mortvages above reterr 7 to as exhibits A iV b. 
That for the said 816.252.0000 note thus riven “aid Canning (‘om- 
pany received ho consideration whatever, other different or miore 
that was and has been advanced under said 825,000.00 note and 
home “evreement as here mnbetore sel forth. Th iba worthless account 
and claim against J. ih. Armsby & Co., an insolvent vroceery firm 
In Chicago, Illinois, was ostensibl¥ made the consideration for said 
note, but in fact said account is of no value whatever. That 
1] -he pretended object for which said note was given is wholly 
without the SCOpe of the corporate business of said company, 
and said tiote is absolutely null and void 


i ee. 


Par. 6. 


That before the elving of sid hote and mortgage if Was 
12 corruptly, usuriedly, and unlawfully agreed between said H. 

C. Young and said Thurber, Wyland & Co. that said Thur- 

ber, Wvland & Co. would advance thie money to can and pack the 

CPO} of ISS4: that all money advanced for that PUPpose should be 

2 repaid to them, with interest at 5 per cent., and that said company, 


acting through said I]. c. Young, presid: Hit, would olve said hote 
ot S16 .252.00, anid secure the SiLlnie with said mortvaves as a bonus 
for sail loans and advances, and said S16.252.00 in facet wholly 
usurious and void, the assignment of said account being only a 


cover for usury. 


atte ents es ee 


Phas ti me 
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a ae 

Plaintiffs further say,that ator near the timeof the execution of said 
$16,252.00 note the said H. C. Young, claiming to act for said 
15 Canning Company, entered into a written contract with said 
Thurber, Wyland & Co. to turn over to them all the property 
and goods of said Canning Company, as a trustee, to pay themselves 
out of the goods of said company all money the firm had advanced, 
and the $16,252.00 note aforesaid, a COPY of which contract is hereto 

annexed, marked O, and made a part hereof. 

That under the terms and conditions of said contract said Thur- 
ber, Wyland. & Co., through their agent, William J. Morrison, a. 
defendant herein, have taken POSSCSSION of the buildings and per- 
sonal property of said COTMPANY, and claim to be holding sid pProp- 
erty asa trustee to pray themselves for money udvaneed and for 

$16,252.00, not any of which has ever been paid to said 
14 COM Mpany, 
But these plaintitts charge the fact to be that neither said 
H.C. Young or the company itself, by nete, even had or have au- 
thority to place said property in the hands of a trustee; and said 
contract is absolutely null and yoid and bevond the corporate 
powers of thre COTMpPany, its board of directors, or othicers. 


Par. 8. 


Plaintiffs also Sav they had no knowledge that said 816,252.00 
note and said contract of trusteeship had been executed and viven 
by said Canning Company or its president till just the commence- 

ment of this suit, and In no manner consented to the giving 
1d of said note and Contract or authorized the ceiving thereof: 

that the elving of said note and contract is entirely outside 
the business SCOOP} of said corporation—were griven—the iIndebted- 
ness exceeded of the capital stock of said COMMpANY, and when the 
property of the company was mortgaged for more than half its 
value, and were pever authorized by vote of the stockholders of 
said company. 

Par. 9. 


That the said defendant. Thurber. Wyland & C'o.. through their 
said agent, William J. Morrison, are now in possession of all the 
eanned goods belonging to said Canning Company under said con- 
tract of trusteeship, and are rapidly billing and shipping out sald 

goods, with the purpose and intent of paving out of said 
16 goods said $16,252.00, note, to the great prejudice of these 

plaintiffs, sud Canning Company, and the other creditors of 
said company, and will thus ship and apply said goods, unless re- 
strained by legal proceedings; that these plaintiffs will be damaged 
thereby in the sum of $5,000.00, for which they have no adequate 
remedy at law, and hence bring this action in equity. The said 
Thurber, Wyland & Co. will also. as these plaintiffs verily believe. 
seize said goods under said chatt/e mortgage, and sell or attempt to 
sell the same under the power of sale in said mortgage contained, 
unless enjoined from so doing. 
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Par. 10. 


17 These plaintiffs also ask that the account against J. K. 

Armsby & Co. by Thurber, Wyland & Co., assigned to said Can- 
ning Company, be reassigned to them, be returned to them, and that 
said Thurber, Wyland & Co. be placed in statu quo. Wherefore plain- 
tiffs ask that said promissory note of $16,252.00 be annulled and ean- 
celed, and that said mortgage, so far as they secure said note, be set 
aside and canceled and canceled of record; that the said defendant, 
Thurber, Wyland & Co., be restrained and enjoined from further ship- 
ping, handling, or in any manner disposing of said canned 
goods by themselvyés or agent or agents, or from retaining or 
holding possession thereof, and from seizing and selling said 

goods under said chatt/e mortgage, or selling, assigning, 
LS or transferring said mortgage & the $16,252.00; that said Can- 

ning Company and its president, H. C. Young, and other 
officers be restrained and enjoined from further incumbering the 
property of said Canning Company; that said contract of trus- 
teeship be cancelled and set aside; that out of the proceeds of said 
goods the legal and just debts of said Canning Company be first 
paid, ariel oul [of | the residue a dividend be made to the stockholders 
of said company, and that judgment be rendered therefor; that a 
temporary writ of injunction be issued en this case to restrain the 
defendants as herein prayed, and that the same be made _ perpet- 

ual on final hearing; that a receiver be appointed to take 
19 possession of said buildings and property, subject to the order 

of court, till final hearing, and preserve and sell the same 
and keep the proceeds, as may be for the best interests of the parties 
litigant, and that plaintitts have such other and further rehet as 
may be just and equitable in the premises and cost of suit. 

(Signed) COSWELL & MEEKER, 

Attys for Plaintiffs. 


° 7 ° 7 . ¥ 
STateE oF New York, Evie County: 

I, A. W. Langdon, on oath say: Iam one of the plaintiffs in the 
above-entitled sult: that | have heard the foregoing petition read : 
know its contents, and the obligations therein made ure true, as | 
verily believe. 


(Signed) A. W. LANGDON. 


20 Subseribed and sworn to before me and in my presence by 
A. W. Lanedon, this 15th day of October. 1SS4. 
(Signed) FRANK T. MOULTON, 
' Notary Public. 


21 This indenture, made the 28th day of July, A. D. eighteen 

hundred and eighty-four, between the Marshall Canning 
Company, of Marshall coUunLY, and State of lowa, of the first part, 
and Thurber, Wyland & Co., of New York county, and State of 
New York, of the second part, witnesseth, that the said part of the 
first part, for and in consideration of the sum of forty-one thousand 
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two hundred fiftv-one X roo dollars, the receipt of which is acknowl- 
edged, do by these presents grant, bargain, sell, and convey unto the 
sald party of the s cond prarrt, its hye irs and ASSIONS, forever, the fol- 

lowing deseribed real estate, lying and being situated in the 
22 COUNTY of Marshall, and State of Lowa, to wit: Beginning at 

il point one hundred & five (105) rods twe ive & aa (12 & roe) 
links south, and ten (10) rodsand +4, (,4,) links east of the north- 
west Corner ol thie Cust halt ot the northwest quarter Ol section 
thirtv-six (36) in T. PLN. Y., R. 18, being at south line of tract 
sold M. Healin, running thence east on south line of same thirty- 
five (35) rods and nine and 3} (93) links to center of Linn creek, 


‘ 


thence following said creek northeasterly to east line of the north- 
west quarter of said scetion, thence south sixty-six (66) rods and 
twenty-two links to north line of public highway, thence north 

(S13°) west, on north line of highway seventy (70) rods and 
23 one link to cast line of Binford & Webster's Addition, tuence 

north 25 (twenty-thi rods eighteen and ! (1S) links to 
beginning, contamming It), me f lClTeS, Ly re lot of subdivision of N. I. 
bof N. W. 4, and all of lot 2 (two) of subdivision of G. E. | of N. W. 
| of said section (36) not heretofore conveyed by said first party ; also 
out lot C of Bintord & Webster's Addition to Marshall; also the 


the tract bi rid ne at the northwest corner of out lot © aforesaid, and 
running north sixty-six (66) feet to southwest corner of that part of 
out lot Bof said addition conveyed by said Webster to said Healim: 
thence east }O4! feet to east line of said out lot B: thenee south 
sixty-fect to northeast corner of said out lot C; thence west 

one hundred and. sixty-five (165) feet to beginning, con- 
24 talning in last tract & said out lot C1 acres. ‘To haveand 

to hold the premises above described, with all the appurtenances 
thie reto belonging, Unto the sad party of thre s¢ cond prart, ana to its 
heirs and assigns, forever. The said party of the first part hereby 
covenanting that the above-deseri bed premises are free from any 
incumbrancee, CXC prt S1X thousand dollars hie le by s. IY Lucas, and 
if will warrant and defend thie tit unto the sarc prarey of the second 
part, its heirs and assigns, against all persons whomsoever lawfully 
claiming the same: Provided always, and these presents are upon 

this CXPTess condition, thieat if thir sid Marshall Canning 
25 Company, its heirs, execators, or administrators, shall pay, or 

eause to be paid, to the said Thurber, Whyland & Co., its 
executors, administrators. or HSSIOTIS, the sum of sixteen thousand 
two hundred & fifty-one & 34, dollars on 28 day of January, 1885, 
twenty-five thousand 2S day of January, 1885, with interest thereon 
at the rate of eight per centum per annum, pavable annually, all 
interest Lo bear eleht }™ r cent. bite rest after MAtUrLtr from vear to 
vear until parc, according to the te nor and effect of the two proms- 
sory notes of the sid Marshal] { wnnine ( Op Aany pavable ta the 
order of Thurber. Whvland & Co... atter date. and bearine even date 

herewith, then these presents to be void; otherwise, to remain 
(5 in) full foree. And it Is further aereed threat if default shall 

be made 12) the pavinent of sid sulns ol] honey, or any pre 

] 


thereof, principal or interest, or if the LaXes assessect Oh tile ubove- 
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described real estate shall remain unpaid, and for the space of three 
months after the same are due and payable, then the whole indebt- 
edness shall become due, and then the party of the second party, 
heirs and assigns, may proceed by foreclosure, or in any other law- 
ful mode, to make the amount of said note, together with all inter- 
est and costs, and all taxes and assessments accrued on said real 

estate, together with a reasonable fee for plaintiffs’ attorney 
24 out of said real estate. The $25,000.00 note above referred 

to Is eiven to secure the Mortgage herein, for short time loans 
and advance of money to mortgagor, as shown by contract on back 
thereof. 

And —— , Wife of said —— ——, hereby relinquishes right 
of dower in the real estate herein mentioned, subject to the above 
>= reservations and conditions. 

In testimony whereof, the said party of the first part has hereunto 
set its hand and seal the day and year first above written. 

[s. s. | MARSHALL CANNING COMPANY, 
Dy LI. U. YO NG, President. 


Js STATE OF Lowa, ) 
Marshall County, } 


a 


p 
, 
? 
; 
Be it remembered that on the 2S day of July, A. D. 1884, before 
me, the undersigned, as notary public in and for said eounty, came 
Henry O. Young,as president of the Marshall Canning Company, of 
y Marshalltown, lowa, to me personally known to be the identical 
Perso! whose riahie Lis | subseriled Lo the foregoing deed is presi- 
dent of said company, grantor, and acknowledged the instrument to 
be the voluntary act and deed of said company, and that said com- 
pany executed the same tor the purpose therein mentioned € real 
of said company is offered, 
Witness my hand and notarial seal, the day and year last above 
written. 
(Signed) J.T. MEEKER, 
P Notary Publie. 


a STATE OF Lowa, Marshall County: 


Be it remembered that on this 28 dav of July, A. D. LSS4. before 
me, T. Binford, a notary public in and for said county, came H. C, 
Young, the president of the Marshall Canning Company, of Mar- 

T shalltown, Lowa, to me personally known to be the identical person 
whose hte Is atlixed to this hiortyvage, as thre pre stale ntot the grani- 

tor, the president herein mentioned, and who by me being duly 

. sworn, deposes and say- that he resides in Marshalltown aforesaid, in 
‘ said county; that he 1s the president of the Marshall Canning Com- 
" pany; that the sealaflixed to the within indentures is the cor- 
} »>t) porate seal of said Marshall Canning Co., and was affixed to 
the within indentures by order of said «directors, for the uses 

therein expressed, and that he did by like order did subscribe his 

hame thereto as president of the Marshall Canning Co., and that 


* 
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said instrument is his own true and voluntary act and deed, as well 
as that of the Marshall Canning Company. 

[s. s.] (Signed) J.T. MEEKER, 

| Notary Public. Marshall LA. lowa. 


Mortgage from The Marshall Canning Company to Thurber, Why- 
land & Co. 


STATE OF Iowa, 
Marshall County, | 
riled. for record tha oth da (y] Lug.., fie LSS4, iat 2 45 o'clock 

p. m., and recorded in Book 125, page 54] 

L. A. JENNINGS, 
Ree. of Marshall County, 
By J. D. VILES, Deputy. 


AS 


STATE OF Iowa, 
Marshall ¢ LY, | 
I, L. A. Jennings, county recorder within and for said county, do 
hereby certify that the within is a true and correct COPY of the real 
estate mortgage from the Marshall Canning Company to Thurber, 
Whyland AN C'o., dated July 28, 1554, and found recorded in real 
estate mortgage, vol. 128, page 541,as the sameappearsinmy * * * 


32 Chattle Mortgage. 


Know all men by these presents, that I, Marshall Canning Com- 
pally, of the county of Marshall, and State of lowa, in considera- 
tion of the sum of forty-one thousand two hundred and lifty-one W 
7%, dollars to me in hand paid by Thurber, Whyland & Company 
of New York city, party of the second part, the receipt whereof is 
hereby acknowledged, have bargaimed and sold, and do by these 
presents grant and convey unto the said party of the second part, 
his heirs, ASSIS, ete., the following goods and chattels, to wit, nine 
cutting machines, two tin cutting machines, two Morrill & Soule’s 

patent corn cookers, six retorts & fixtures, two boilers, (60 
horse-power engine), one fifteen horse-power engine, all belt- 
Ing, shafting, pulleys, tools, utensils, and implements of every 
kind and character, movable and unmovable, all tin cans, tin plate 
boxes, box stock, box lumber, tables, all material manufactured, 
unmanutactured, or in process of manufacture, all stock of every 
kind and character, manufactured, unmanufactured, or in process of 
manufacture, all of said goods, chattles, and property being in or on 
the building and premises known as the factory and grounds of the 
Marshall Canning Company, in Marshalltown, Marshall county, 
Iowa, also all canned goods an- tin cans which may be here- 
od after manufactured at, in, or on the premises, or which may 
hereafter be brought upon said premises, and all stock and 
material manufactured or unmanufactured, machinery, tools, fix- 
tures, utensils, and implements of every kind hereof, or purchased 
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and brought upon said premises, be in transit thereto or manufact- 
ured thereon. 

To have and to hold the same forever. And I, the said party of the 
first part, will forever warrant and defend the Sore against all per- 
sons whomsoever, upon condition, however, that if the said Marshall 
Canning Co. shall pay to the said Thurber, Whyland & Company, 
lis, his heirs, assigns, ete., lis three promissory notes, dated July 

28, 1884, and deseribed as follows. to wit. one for sixteen 
30 thousand two hundred and fiftv-one and 45,4) dollars, due six 

months after date, and one other note of $2,500, due six 
months after date, which last note is given to secure said Thurber, 
Whyland & Co. for loans and advances to be made by sid Thurber, 
Whvland and Company to sald Marshall Canning Company, ius 
shown by COnLrACTL Ol the back of sic hote, W ith interest at the rate 
of eight per Cent. jv r ahnnudy ‘necording to thre tenor thereof, then 
these presents to be void: otherwise, In full foree. 

And I, the said Marshall ¢ anning Company, Ao hereby covenant 
and agree to and with the said Thurber, Whyland & Company 

that in case of default made in the pavinent of the above- 
3h mentioned promissory note, or In case of my attempting to 

dispose Oo. or remove from said county ot Marshall the alore- 
said goods and chattels, or any part thereof, or whenever the said 
mortyage- shall have cause, then in that case it shall be lawful for 
the said mortgagee or his assigns, by himself or agent, to take im- 
mediate POssesslon of said goods and chattels wherever found, the 
ossession of these presents being his sufficient authority therefor, and 
to sel] the Sale at public auction, orso much thereofas shall be sutli- 
cient LO pay the amount due,or Lo become due,as the case may be, with 
all reasonable COSLS pertaining Lo the taking, keeping, advertising, 

and sellingofsuch property; and Marshall Canning Company, 
Od the said hiorteavor, hereby further cove nants and aprees with 

the sald Thurbe ? Wiis land N OM pans that in the event suit 
is brought ()}) this mortgage for for closure thie reot, then and in that 
ease | covenant and agree to pave a 1 asonable amount as attorney's 
fees. The money remaining after paying said sums, if any, to be 
paid Ol} demand LO the sail party of the first paart. Said sale to take 
place on said premises, in the COUNTY of Marshall and State of lowa, 
after giving at least ten days’ notice thereof by posting up written 


notices in three public places 11 sata COUNTY. And hereby further 
authorize the person conducting said sale to adjourn the same 
3S if deemed, in his opinion, necessary from time to time until 


sad property he sold, and to vive a bill of sale to the pur 
chaser thereof which shall be conclusive as to the regularity of all 
proceedings connected herewith, and COnVeyY absolutely all of Iny 
right and title therein conclusive as to the regularity of all proceed- 
Ings connected herewith, and convey absolutely all of my right and 
title therein. 

Witness my hand and seal, this 28 day of July, 1SS4. 
[s. s.] . MARSHALL CANNING CO.,, 
By H. C. YOUNG, President. 
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Exuipir ¢ 


5 Know all men by these presents, that we, Thurber, Whiy- 
land ane Company, of Ni \\ \ ork. Will ; -rPree with the NMar- 
shall Canning Company, of Marshalltown, Lowa, to advance them 


sutherent MOnev, not to ¢ xeeed twenty-five thous Hu dollars all told, 
during the packing season of ISS4 and ——, to January Ist, 1885, 
providing they will repay us the debt they naw owe us, $16,251.54, 
and the said advances previous te Jun Ist. ISSS. and will ob- 
tain the consent of their creditors not to bring any sults or file any 
bills for the Purpose of collecting their claims until after January 
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| 

, , . ] . ;* e«u* '7 ’ 

of our property and canning factory, at Mars wh, Lowa, sell and 
| . 

+ | ee” } ; iw fi | bes 1] 
mraickK Lhereol, ana apply the prececds top) FY tienlseives ari ad- 
. 2 ; i 

j } 3 . ~ . > Oo-1 - 
Valices tinecy may make ane tiie debt We low ow lclh OF SLO 2] 4 
r | 77?" li) | +] » Pe } ‘7 > ey ° " 7 ‘ye " lia . 
i\ tile SUPpPLUSs Lf) LHI PAVITLCTE © Lf Pithis OL OUT CreCaiLlors 
. : 


’ ] s] . I 5 — 
I Uber our hasunied. COPrporat Sill, nis sha aav ol August. 


“MARSHALL CANNING CO. 

By H. C. YOUNG, President 
5. RK. Anasoy & CO 

tru q 1) \ pie 

THURBER. WHYLAND & Co. 


9, ISS. 


In consideration of the toregoing agreement of Thurber, Whyland 


‘ ' ’ +1 ‘ ’ 
Ww Oo., ane tlie Marshall (ahnhning Comyn Ve Hereby avree not 
‘ } ‘ ]  * ; ; 
}to} prosecute any claims we may hold against Marshall Canning 

; ‘ 

one A 7 . sien me 
Company until atter January Ist. ISS. 
. 
- 
\\ iti lh dbOVe, SO bill I ‘ } ('s 


rhs V Co. are a part 
FIRST NATIONAL BK OF CHICAGO 

C. GAGE. VF 
RIRST NATIONAL DK OF MARSHALLTOWN. 
GEO. GLICK 


Ih) STATE OF Iowa, } 
Marshall f onuntu, } - 


| : } . ic » 
( potlh Peaadihy the hOrecrrao ly 
Lion therein praved ado isstte Upon iting OF a DOT Ih Lie 


’ 
; 


oOllice of the elerk In the Court named ih sald petition ‘ORaLIONCE 
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as required by law, in the penalty of $500, with sureties, to be ap- 
proved by Sala clerk. 
Dated this 2Oth day of October, 1854. 
Ht. C. HENDERSON, 
District Judge, Lith Jud] Dist. lowa. 


(Endorsed:) A. W. Woodward. A. W. Langdon vs. The Marshall 
Canning Company ef al. Petition in equity. Filed Oct. 18, 1884. 
S., h M. Leane. ele rk. 


47 Injunetion Pond. 

Know all men by these presents, that we, A. W. Woodward and 
A. W. Langdon principals, and | (ilick sureties. are held and 
firnivy bound unto The Mar. | ¢ Company, Thurber, Why- 
land WX ( , ae i. Yi L1dac, \ [ l} rel, ne Will 1) J \l rrison 
in the penal sum of five hundred ($5900) dollars, lawful money of the 
Lnited Stat 5. we Hh and tral to be parte LO thie sald de ic ndants, and 
to their heirs, ex Cutors aha SS1eNs, Phi condition of the ubove 
obligation is such. that whereas the said . Wo. Woodward & A. W. 
Langdon, the ISth dav of Oct her, LSS4, filed in the othiee of the clerk, 
district court of the State of Lowa, im and for Marshall county, a 

petition praving the Issuance of an Injunction to restram 
4 the sale &e.. of the following described property: The canned 


eoods now in the building or factory, or upon the premises of 


said Canning Company in Marshalltown, Marshall Co., lowa, and said 
real and personal property, and from foreclosing a certain chattel 
mortgage of date July 28, ISS4,and from selling or transferring said 
chattel mortgage and note of S16,252.00: and whereas on the 20th 
day of October, A. I). ISS4, the Honorable HL. C. Ilenderson, judge 
of the district court of the State of Lowa, in and tor Marshall county, 
made an order on said petition- allowing said writ of injunction upon 
the giving of a bond by the plaintiffs in the penal sum of five hun- 
dred (S500) dollars: Now, therefore, if the sila A. WwW. W ood- 
49) ward and A. W. Langdon, shall and will pay all the damages 
which may he adjudged against him, by reason of such Inyune- 
tion, then this obligation to be void: otherwise, to remain in full force 
and virtue. 
Dated this 20th day of October, A. D. 1884. 
A. W. WOODWARD. 
A. W. LANGDON, 
Principals. 
Per COSWELL & MEEKER, 
The 1 Attorneys. 
GEO. GLICK, Sureties. | 


Endorsed: No. —. Cireuit court. A.W. Woodwardand A. W. Lang- 
don vs. Thurber Whyland & Co. ef a/. Injunetion bond. The with- 
il) hond and the sureties thre rein approved by nie this ind day of 
October, A. D. 18S4., 8S. R. MeLearan. clerk. Filed October 0th. 
iSS4. S. R. MeLeran, elerk. Recorded. 


Sa 


Se 
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HO Notice to Shaw ( viire Against Injunction. 
In the District Court of the State of Lowa in and for Marshall County. 


1. W. Woopwarp, A. W. LAaNapos 
Ys. 
The Marsuarte Cannine Company, Tuerper, Wirytanp & Co., H. 
(. Youna, A. T. Brrenarp, Wa. J. Morrison. 
To the Marshall Canning Company : 

You are hereby notified that the aboved-named plaimtiff, on the 
17 day of October, A. D. 18s4, filed in the office of the clerk of the 
district court of the State of Iowa, in and for Marshall county, a 
petition claiming the eanecellation of a S16.252.00 note, and the mort- 
gage securing it, and asking that the defendant Canning Company 

and its officers be restrained further mortgaging the 
a | property of said corporation, the canc/llation of a contract of 

trusteeship, and other equitable relief: and that said) plain- 
tiff has applied for a temporary injunction as praved in said peti- 
tion, and that at S o'clock a. m., October 2ZOth, 1SS4, at the court: 
house in Marshalltown, lowa, H.C. Henderson, judge of said court 
will hear said appheation, at which time and place you may appear 
and resist said application, if vou desire to do so. 

(Signed) CASWELL & MEEKER, 

Att ys for Plaintiff. 


? ;) 
roy 


* * 
i 
st 


STATE OF Iowa, 
Marshall County, | 


> SS. 


 S é, Meeker, cot) oath SUVs. | served the foregomng notice Ol) the 
Marshall Canning Company on the l7th day of October, 1854, at 
Marshalltown in said county, by then and there giving a 


Q2 true COPY thereof to LI. u. Young, pore stale hit ot sac COMPANY. 
the reading being waived by said IL. C. Young. 
(Signed) J. T. MEEKER. 


Subseribed & sworn to before me and in my presence by J. T. 
Meeker, 17th day of ——, ISS4. 
[s. 8. ] (Signed) VOLNEY KENT, 
Notary Public. 


Endorsed : A. W. Langdon & A. W. Woodward vs. Marshall Can- 
ning Company et al. Notice to show cause against eranting writ of 
Injunction. 


DD Original Notice } 


To Marshall Canning Co. Company, Thurber, Whyland & Co., & 
H.C. Young, A. T. Birchard, and William J. Morrison: 


You are here by notitied that ol or bi fore the Ist day ot Novem- 
ber, A. 1). ISS4, there wil] be filed n the othee of the clerk ot the dis- 
trict court of lowa, within and for the county of Marshall, the petition 
of A.W. Woodward and A.W. Langdon,in which said plaintiifs claim 


the canezllation of a certain note ot S16,.252.00, and the morigayes secur- 
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ing it, given by said Canning Co. to Thurber, Whyland & Co., the can- 
cillation of a contract of trusteeship between the same parties, and 
also asking that said Thurber, Whyland & Co. be enjoined 
ot from foreclosing said mortgage by notices and sale, and from 
selling or in any manner disposing of the canned goods and 
chattel property of said company ; that said company and its officers 
be enjoined from further incumbering said property of the Canning 
Compan : threat a receiver be appointed Lo take charge ot seid goods; 
that after payment of just debts a dividend to stockholders be made, 
and for such other and further relief as may be Just and equitable. 
Now, unless you appear and mar defense thereto at or before noon 
of the second dav of the next December term of said court, to be 
begun and held at Marshalltown. lowa, on the Sth dav of 
Do December, A. |). Isst, vour default will he entered and a 
judgment rendered hereon against you as prayed for in said 
petition. 
Dated this 17th dav of October, A. D. 1854. 
A. W. WOODWARD anp 
A. VW: LANGDON, Plaintiffs. 
COSWELL & MEEKER, 


Attorin LU 


56H STATE OF LOWA, 
as. 
Marshall County, } 
Received the within notice the — day of ——, ISS-, and | hereby 


certify that I served the same on the persons named below by 
reading same to—and delivering to—a true copy of the same at the 
time and place set opposite. 
Name of Persons Month. Day Year. Towns] \) ( int State 

H. ©, SE Kcenien ee October. 22. 1884. Marshall. Marshall. lowa. 
A. 3. CPORAGG 220 a. . : “ ' . 
W. J. Morrison .....- 
The Marshall Canning 

Company, by H. C. 

Young, pres t of said 

SO nee 
Thurber, Wyland «& 

Co., by W. A.. Par- 


chell. one ofthe firm. 


** 


GEO. B. McCORD, 
NI, rit ot VY reshall (.. lowa. 
By TH. D. EAST, Deputy. 


lees 
ND Ee as a S300 
Copies iis ciliates inasin ae ae 
Mileage i i ov 
Total —— 
7 (Endorsed :) District court Marshall county. A.W. Lang- 


don and A. W. Woodward os. Marshall Canning Company ef 


2 at 5 she ws 
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al. Original notice. This notice came to hand the 20th day of Oc- 
tober, A. D. 1884. G. B. MeCord, sheriffof Marshall county. Cas- 
well & Mecker, attorneys for plaintif. | 


DS STATE OF Lowa, |... 
Marshall County, j — 
The State of lowa to the Marshall Canning Company, Thurber, 

Whvyland & Co. H. C. Young, A. T. Birchard, & William J. 

Morrison, defendant: 

Whereas A. W. Woodward & A. W. Langdon, as plaintiffs, 
have this day filed in the office of the clerk of the district court 
of Marshall COounTY aforesaid, a certain petition under oath, 
making the Marshall Canning Company, Thurber, Whyland and 
Company, H. C. Young, A. T. Birchard, & William J. Morrison, 
defendants therein; and whereas also the said petition has been 
duly presented to the honorable H. C. Henderson, judge of the 

district court of said county for the allowance of a writ of 
59 Injunction as prayed for in said petition ; and whereas the 
said judge made an order allowing suid writ of Injunction to 
issue, restraining said defendant in manner and form hereinafter 
stated, upon the filing of a bond with sureties pursuant to said order; 
and whereas the said ordet has been complied with, and said bond 
filed and approved: Now, therefore, you, the said Thurber, Why- 
land and Company and William J. Morrison, defendants as afore- 
said, in the name and by the authority of the State of lowa, are 
hereby strictly enjoined and restrained from further shipping, hand- 
ling, or in any manner or factory or upon the premises of 
GO said Canning Company, situated in Marshalltown, Marshall 
Co., lowa, and from seizing or selling said goods & chattles 
under wader chatt/e mortgage of date July 25th, 1854, given you by 
said Canning Company or otherwise, & from foreclosing said chattel 
hnortgage Dy notice and sii/, & from selling, assigning, or transter- 
ring said chattel Mortvage, and the $16,252.00 note which is therein 
deseribed, and from taking or holding possession of the real or per- 
sonal property of said Canning Company, or upon its premises under 
said contract of trusteeship or otherwise, & vou, the said Marshall 
Canning Co., II. C. Young, & A. T. Birchard, are enjoined &« re- 
strained from further mortgaging and encumbering the real 
O] or personal property of said Canning Co. until the further 
order of our said district court in the premises. 


To the sheriff of Marshall county : 

You are her by commanded to make due service of this writ upon 
said defendants, and hereof fail not, and make return of this writ 
unhto our said district court with your doings hereon endorsed oll 
the first day of the next term of our said district court. 

Witness S I. MeL rah, clerk of siiicl district court of Marshall 
coulty, lowa, and the seal of said court hereto affixed, this 20 day 
of October, LSS4. 

[s. s.] L. R. McLERAN, 


Clerk as aforesaid. 
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62 STATE OF Iowa, ie 
Marshall (i nity, ' - 
Received the within injunetion the 20th day of October, 1854, and 
I hereby certify 1 served the same on the persons named below by 
reading the same to them and delivering to them a true COpPV of the 
same at the time and place scl opposite their names, . 
Name of Persons Month. Day. Year fownship. County. State. 
H.C. Young sem October. 22. 1884. Marshall. Marshall. lowa. ~~ 
A. T. birchard-. . HE . vs 
W. J. Morrison , 
The Marshall Canning 
Co., by HL. C. Young, 
pres. of said Co 
Thurber, Whyland & 
Co., by W.A. Parchell, 


one of said firm ue. 


GEO. B. MceCORD, 
Nhie rift of Marshall Co.. Ja. 
by H. D. EAST, Deputy. 
lees | 
SO ne So OO 
Copies ‘ si sac iaticiials iia 2 
a + 


63 Endorsed: Writ of injunction. The State of Iowa to The 
Marshall Canning Company. Thurber, Whyland & Co. ef al, 


$5 charges. Oct. 22, 1SS4. 


G4 Notice of Application if hiaave [njunction Bond jnereased tn 
(aT : yliu- hiv Thousand Dollars. 


STATE OF Iowa, Marshall County: 


nn ee eee 


ln District Court. In Vacation. 


A. \W. W ooDWARD and A. W. LANGDON 


es. 
THE MARSHALL CANNING Company, THurper. WHYLAND «& Co.. 
WinttaAM J. Morrison, e al. 


To Caswell & Meeker, attornies for the plamtifls in the above-enti- 
tled cause: 

You are hereby notified that the defendants, Thurber, Whvland 
& Co. & William J. Morrison, will appear before ITon. H. C. Hen- 
derson, judge of the district of Marshall county, lowa, at Webster 
City, lowa, at eloht o clock in the forenoon, on the 28th day of Oeto- 

ber, 1SS4, and asks and pray said judge to increase the in- 
65 junction bond in this case in the sum of twenty-five thousand 
dollars; the motion, affidavits, and attachess hereto will be 
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the basis of sAld application. You Cal appear and res st said appli- 
cate at said time and place if you see proper. 
Oct. 23, 1SS4. BINFORD & SNALLING, 
Att. for said Def'ts. 


We hereto accept service of the with- notice and affidavits at- 
tached. 
Oct. 25, 1SS-. CASWELL & MEEKER, 
Att y- for Plaintiffs. 


Oct. 24, 1884. 
It is agreed that this application may be presented to the Hon- 
H.C. Henderson, judge, at the office of Binford «& Snelling, Mar- 
shaltown, la., a- 8 o'clock p.m., Oct. 25, 1854, in case said Judge can 
be there; if not, it may be presented to him at Webster 
Ht City at S oclock a. m. Oct. 27, 1SS4. and in either case plain- 
tiff Walves no rights to object to said application being then 
he-rd or from asking a continuance at said time that they would 
have if the application was presented at the time and place named 
In the notice. 
BINFORD & SNELLING, 
Att'y- for Applicant. 
CASWELL & MEEKER, 
Attys for PP i. 


(7 Motion tn iM Puere Plaintitt tn) (five Additional Tniunetion Bond. 


STATE OF Iowa, 
Marshall County, } 


; > . 
ey « 


In Dist. Court. In Vaeation. 
A. W. Woopwarp, A. W. LANGDON 


i's. 
THe Marsnatt Cannina Company, Tuurper, WHYLAND & Co., 
Wirtiam J. Morrison, ef a/. 


Comes now defendants, Thi rber, Whvland & Co. and William J. 
Morrison, de fendants, ana hioves that plaimtill be required to vive 
additional injunction bond herein in the sum of twenty-five thou- 
sand dollars, and for cause thereof shows the court the matters & 

things alleged in the petition and the affidavits of William 
OS J. Morrison and W. A. Parshall, hereto attached and made a 
pra thereof. 
BINFORD & SNELLING 
Att'y- for Def't. 


()$) STATE OF IowWA, ' 
Marshall ( ounti, } aay 


I, W. A. Parshall, being duly sworn, on my oath say, [ am a 
member of the firm of Therber, Whyland & Co.; that the Canning 
Company, defendant herein, now owes us, Therber, Whyland & Co., 


5 eS be 
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about twenty thousand dollars; that the canned goods mentioned 
nn thie peti tion, Which we have been enjoined from sell Ing, are per- 
ishable goods: that they are lable to be Pre lv damaged or en- 
tirely lost, if not properly cared tor, and especially if exposed. to 
frost; that said goods are now selling at a fair price; that we have 

worked wp Koo trade: that the expectations is that said 


fab eoods will depreciate in the market; that we now have regu- 
Lil istomers for these “oOouUs, which We will lose, if we ka 
now eut oll from suppl ne 1 hy t rece a byaat if | he CuLlilit (| eoou Ss are 
lost to us we wil] he Viti i] lve.and must lose our entire claim 
against the Canning Cor 
It is highly probable that if this injunetion is permitted to stand 
that we, Thurber, W1 land & Co.. will lose our entire claim: that 
the damages on the orders now in, if we are prevented from filling, 
will exceed the ; Int of the present bond. 
W. A. PARSHALL. 
aa * scr | sworn to before me and in hiv presence by 
\\ Varstaall, this 25rd day of October, ISS+4. as witness Nid 
lieu 1a 


baoo T. BINFORD, 
Notary Public, Marshall ¢ lowa 


ie. STATE OF low - Marshall County ha 


I Will. J. Morrison, being duly sworn, on my oath sav [am agent, 
or in the employ of Thurber, Whyland & Co., in looking after their 
interest in the | ‘anning OMpany deal at Marshalltown, lowa, and 
that for them I hold possession for the trustee of the property de- 
SCT d in) plamitills: petition. 

| further sav said goods are lable to be greatly damaged or en- 
tirely lost, if not proper- cared for 

That by agreement with sald trustee and { hel en hing Com anv and 
def’t-, Young & Birchard, J. NW. Armsby & Co., or J. kt. Armsby, was 

to sell said LOO Is, the pack of this season. 
) That I have learned and believe said Armsby is now out 
on the road placing orders for said goods, and that he is now 
in St. Paul or Minneapolis, and I do not know what orders le has 
taken that have not been received by Us, 

Part of said goods we sold to Sprague, Warner & Co., of Chicago, 
und the same have been billed to said firm, but not vel delivered. 
eoods nmountme to about eleht thousand seven hundred ana 
in U\ -live dollars; that by the terms of said sales these woods are 
now held by us, subject to the order of Sprague, Warner & Co., and 

to be shipped by us on the order of said firm to such place 
74 and at such time as 1 hey direct. That said sale original ly 

amounted to about 810,000.00 dollars: a part of said goods have 
already beenshipped; that we have sold and billed to Bowler & Tay- 
lor, of Marshalltown, Lowa, of the goods now on hand, to the amount 
ot S1OS.00, and We have sold ot cvoods how on hand, besides the sales 
above named, eoods amount Inge in the aggregate to the sum of 
S4.S50.00, ie 
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That if we are prevented from filling said orders we may sustain 
evreat damage. 


WA. J. MORRISON. 


Subscribed and sworn to before me and in my presence by the 
suid William J. Morrison, this 25rd day of October, 1554, as witness 
my hand and seal netorial. 

TP. BINFORD, 
Notary Public, Marshall Co., Lowa. 


i” Endorsed: District court, Marshall county. A. W. Wood- 

ward and A.W. Langdon vs. The Marshall Canning Com- 
pany ef a/. Notice, motion, and affidayit for omens: TL 
bond. Filed Oet. 24, 1884. L. R. MeLeane’ clerk 


= J 


i STATE O] low “S } 
Marshall County. | 
& an he Young anal A. , il Birehard. on oath SAY. ¢ ach on it 


{" 


SCI, threat | cllhh a stockholder “uniad officer of thre \l; shal Canning 
Company, of Marshalltown, Iowa: that | know the financial stand- 
Ing Ol siti COTMPay, and the aniounht cuniel Valitie Ol the “SSCs of 
said |] company. 

That the actual amount of money and merchandise advanced by 
Thurber, Whyland & Co, to said Canning peg ae 4 up to the date 


hereof, to be used, and which has been pert puttine 2 Poe renee 

of said COMLP ATL for the season of ISS4. is e193 plmyta lthenetual 
amount In goods by sand Bucs eemneca deliv rel to si 

‘6 Thurber, Whyland & Co. is the sum of S359.002.15 ving 


balance <til] due said Thurbe 7. Whyland W Co., lor ee money 
thus advanced, S$ ops hed. 2S, ana that Is all iIndelst ‘ddness of said ¢ ithl- 
hing ( Ol pahy, eXcepl it ay be a small sum for interest and com- 
Liss loOd). 

Thi S16 202.000 note mentioned in) the petit tT) toe ine absolute ly 
void, is no Indebtedness from said Canning Company to Thurber, 
\\ livia &k Co, These affhants deny that tha canned eoods bow 
in the factory of said Canning Company are perishable in their 
nature, but own that said goods will kee p for years In a wharehous 

aor store without muterial loss or damace That thie voods 
iS put up by said company are in good condition and ' 
exclude d from the air, ana ure now stored in a double-walled 
brick building and warehouse on the grounds of said Canning Com- 


pre whi re they ure fully protected irom thre We uth ¢ 
rey These affiants expressly deny that said firm of Thurber, 


Whvland & Co. are selling said goods at fair prices, but own 
threat said eoods are being sola ut low pric S, ana cut ike tual loss to said 
Canning Company. 

The actual cost of manufacturing three pou ind-cans of tomatoes 
per dozen to said COMPANY during the Pree king season of ISS4 Is 
WW) conts,and thesame are how being [ soll } boy said Thurber, Wihivland 
& Co. at such rates that said Canning Company realizes per dozen 
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eans the sum of S1 cents, being an actual loss of 9 cents per 
dozen. 

SO That 2-lb corn was manufactured during said season at a 
cost of SO cents per dozen, and are being sold at such rates 

that the Canning Company realize 85 cents per dozen. 

The above prices are taken from actual figures, as shown by the 
books of said COolnpahy, after a careful and correet examination 
thereof. Ti cmt afliants Sa\ that ssc woods, with the exception of il 
few small customers, have been sold to the regular customers of said 
Canning Company, and that as there is a limited supply of canned 


voods in the country, instead of depreciating In value, these 
S] afliants say that said goods, with the exception of a few small 


Customers, have been sold to the revular customers of sald 
Canning Company, and that as there is a limited supply of canned 
eoods 11) the COUNTY, instead of depreciating in) value, these aufhants 
say, in their opinion, say goods will be worth more in 90 days from 
the date than they are now bringing in the market. These affiants 
say so far as the ge now billed to Sprague, Warner & Co. are con- 
eerned, and the bill of $158.00 to Bowler & Taylor, as the Canning 
Company has received a credit for these goods thus billed, the at- 

torneys of A. W. Langdon and A. W. Woodward, Caswell and 
82 Meeker, of Marshalltown, lowa, have consented and directed 

that sald woods should be shipped is per terms of sules in the 
same manner as other shipments have been made. These affiants 
further say that within the last two days they have learned from one 
of the affiants in support of the motion of defendant to increase the 
amount of the bond in this case. That J. hk. Armsby is now in 
Chicago sick, and has been for three week- last past, and h- is not on 
the road taking orders for goods in the interest of said Thurber, 

Whyland & Co., and there will be no loss in that particular. 
SO ‘These athants Suy the said Marshall Canning Company is 

1 possession ot sid Calilie d woods, and can and will ship all 
orders On} the books ot said Company, anid out ot the proceeds 
thereof will pay any balance due said Thurber, Whvland & Co. for 
money advanced as aforesaid, or pass the goods to the eredit of said 
Thurber, Whyland & Co.; that on this 25th dav of October, A. D. 
1854, said Canning Company have shipped of the Sprague, Warner 
& Company goods twelve hundred cases, amounting to about 
S? 400.00, 

mn. © YOUNG. 
A. T. BIRCHARD. 


S4 Subseribed and sworn to before me and in my presence by 
H.C. Young and A. T. Birehard, this 25th dav of October, 


[s.s.] | J F. MEEKER, 
Notary Public. Marshall Co.. Towa. 


Indorsed : Langdon and Woodward US. Thurber. Whvland XN (‘o. 
etal. Affidavits in resistance of motion for inerease of bond. liled 
Oct. 27, 1884. L. R. McLeran, clerk. 
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85 MaksHALLTOWN, Lowa, Oct. 25, 1884. 
A. W. Woopwarp «& A. W. * pene 
rs, 


THurper, Wuytanp & Co. and MarsHatt CANNING Company ef al. 


In the matter of the application ot defendants, Thurb os Whyland; 
& Co., for additional security on injunction bond. 


Come now the parties plaintiff, by Caswell & Meeker, and the de- 
fendants, T., W. & Co., by Binford & Snelling, and submit motion 
for additional security and affidavits supporting and resisting the 
same, and after argument of counsel and due consideration of the 
fact submitted [ hereby order that the determination of the apphi- 
cation a we security he postponed until Monday, Novem- 

ber od, . 1). LSS-t, at? o clock a. i.. ai the court-house in 
Sb + lhe moon lowa, and it further appearing to me that 
right and interest of the parties litigant cannot be protected 
and subserved without the appointment of a receiver as prayed for 
in plaintiffs’ petition, it is therefore ordered that at the’ time and 
place last above mentioned the matter of the appointment of a re- 
ceiver shall be heard and determined. It is further ordered that 
until the appointment of a receiver the goods in controversy shall 
remain in store on the premises of the defendant, The Marshall 
Canning Company, without the molestation ot any ot the parties 
litigant unless otherwise directed by the plammtill or their at- 
Si torneys, andthe defendants, Thurber, Whyland & Co., or their 
attorneys In writing, except that the orders mentioned in the 
attidavit of Sprague, Warner XW Co., anil Bowler WX Taylor, shall be 
filled according to contract as shown by the books of the Canning 
Company, The woods on sald order to be delive rt dl or shipped uli- 
der the supervision of a person to be designated immediately by the 
plairitifl or their attorneys on the one side, and the defendants 
Therbur Whyland & Co. or r the Ir attorne Vs on the othe r side : and if 
they Cabot agree Upon a suitable pe reo, then each party shi ill se- 
lect one person under who- joint supervision suid order shall 
SS be filled ; to all of which Thurber, Whyiand & Co. at the time 
excepted. 


H. C. HIENDERSON, Judge. 


Moxpay Mornina October 27th, 1854. 

It is hereby ordered that Creorge Glick be, and he is hereby, itp 
pointed a temporary receiver to take charge of the property In con- 
trove 7 temporarily, until the matter of the appointment of a re- 
ceiver be heard & determined. Tleshall Supervise thie billing of the 
orders provided for in the foregoing order and act under said order 
in lieu of the person or persons provided for in said order. He 
shall execute a bond in a penalty of $10,000.00. 


H. CG. HENDERSON, Judge. 


SY (Endorsed :) A. W. Langdon ef a/. vs. Thurber, Whyland & 
(‘o.. et al. Order of H. C. Henderson. Filed October 27, 
Iss4. L. A. McLeran, clerk. 


ie. 
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0 Know all men by these presents, that Geo. Glick, principal, 


and sureties are held and firmly pecan A. W.-Langdon, 

A. W. Woodward, ap Marshall Canning Company, Thurber, Sta 

land & Company, I. C. Young, A. T. Birchard, ne W liana J. Mor- 

rison in the penal sum of ten thousat iP pe de lawful money a the 

t nited States, we |] and truly to be pul ic la at bhi, and Cac I) of the Mm, 
and their heirs, executors, and assigns. 

The condit oh ol thisobligation issuel. that whi res thr said George 


by Llon. ae oe 


Glick was, on the 27 day of October, 1854, appomtes 
Henderson, judge of the district court of the State of Lowa In and 


for Marshall county, lowa, a temporary. receiver In an action 


9] pending in said court, wherem A. W. Langdon and A. W, 

Woodward cll plaintiffs, gh qT aL Marshall ( ‘annineg (om- 
pany, Thurber, Whyland & Co., I. Young, A. ‘T. Birehard, and 
William J. mace ae are defi ndants . Now, if the sid receiver shall 
and will well and faithfully discharge his duties as such receiver, 


and obey the orders of the court in respect thereto, then this obliga- 
tion to be void; otherwise, to remain in full force and virtue. 
Dated October 27, 1854. 
GEO. GLICK, Prinespatl. 
GEO. TKIRBY., : 


# (Gr00. Glick. named in) the foregoing bond as rece iver, do solemnly 
swear that I will faithfully discharge my trust as such reeciver to 
the best of my ability. So help me Croc, 

GhO. GLICK. 


V2 Subseribed & sworn to before me and In my presence by 
Geo. Glick, this 27 day of October, A. DD. TSS4. 
[ =. s. | 5S. R. McL - Ii. AN, 
Clerk of Dist. & rrenat Co bs. 


Kndorsed: A. W. Langdon, A. W. Woodward vs. Therbur, Whiv- 
land & Co., et al. Bond and oath of receivers. liled and approved 
Oct. Ze 7, 155- a S. I. MecLeran, clerk. record d. 


‘> ° . . P 
WD Motion for ¢ Ontinuance, 


A. W. Woopwarp, A. W. LANGpoON 


is 


THe MARSHALL CANNING Co. ef al, 


Comes now Thurber, Whyland & Co. and Wm. J. Morrison, and 
asks the court to continue the application of ae, to appoint a re- 
celver ve rbally made for twenty days from this date for the tollow- 
Ing reasons: 

Ist. The notice of the application was served only a few days ago, 
and no sufficient time has elapsed in whic h defendants could pre- 
pare a defence. 

2nd. Because these defendants are taken by surprise, in that thes 


* 
9° 


THURBER, WUYLAND & CO. VS. Aw. W. WOODWARD ET AL. 
the judge, Hon. H. C. Henderson, holds that he still has jurisdiction 
of this court. 

ord. Because Thurber, Whyland & Co. lives in New York 
ae State, and each and all [of] them are new absent from the State 
of lowa; that before the hearing of this application defend- 
ants desires to file answer to the petition in this cause, by which it 
will appear that the allegations of the petitioners are not true; that 
the claim of Thurber, Whyland & Co. against Marshall Canning 
Canning Company, if in the said note of $16,252.00 dollars is a just, 
true, and subsisting liability, and all the agreements, contracts, 
notes, and mortgages set out in plaintiffs’ petition are genuine, Just, 
and valid, & binding on the Canning Company, and consequently 
the plamtiffs hereof. 
That said answer will be under oath & truthfully doing every 
material obligation of the petition. 
Defendants desires to produce affidavits denying the alle- 
oh) gation of the petition of W. A. Parshall, who 1s now absent 
in the State of New York; also det’ts desires a correct copy 
of the account of biOone\ advanced and woods sold, which can only 
be obtained from the books of the COmMpany al New York city, and 
cannot proceed to the hearing of this motion without said affidavits 
and further consultation with def’ts. 
BINFORD axnp SNELLING, 
Att'y for Def 'ts Named Th rein. 


ON) Court-llouse, MarsHaLtitrown, lowa, November 3d, 18584. 

The matter of the additional security in the cause entitled at the 
be ad of the for rolng motion, ana of the appointment ot il recelver 
In sald cause coming on for hearing pursuant to order, have there- 
for- made, & notices, &e., and the defendant, Thurber, Whyland «& 
Co., having filed the foregoing motion for a continuance of said mat- 
ters and tha Sibdaie bene heard, it Is ordered that the further hear- 
Ing be had of said matters on Saturday November 22, 'S4, at 7 o'clock 
p.m., at this place, and temporary receiver continued under said 
former order until date of hearing or further order in regard to the 
Silhe. 


H.C. HENDERSON, Judge. 
97 Mndorsed: A. W. Woodward, A. W. Langdon vs. Thurber, 
Wiis land & Co., ef al, Motion for il continuance for the iLpe- 
plication of receiver. 


US In Marshall Co. Dist. Court. 


A. \W. LANGDON, A. \W. WoopWARD. ) 


is, , 
THurber, Wiytann & Co., Tir Mansuaue Can- | In vacation. 
ning Co., H. C. Youne, A. T. Birncnarp, Wa. J. | 
Morison, 
To the above-named defendants, Thurber, Whyland & Co., or to 
Dinford & Snelling, their attorneys, and to Wim. J. Morrison: 
You are hereby notified that the plaintiff in the above case will, 
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on the 8rd day of November, 1584, at the court-house in Marshall- 
town, lowa, at 9 o'clock a. m. of sald day, apply to the honorable H. 
C. Henderson, judge of the 11 judicial district of Iowa, for the 
QQ appointment of a permanent receiver in the: above case as 
prayed for in the petition of plaimtiffs im sald case, and now 
On) file in the ofthee of the clerk of the district court in and for 
Marshal! COUNTY, lowa, and by reason of facts as shown In said peti- 
tion ana the alliday its of defendants filed 11) support of their appli- 
eation for an increase of the injunction bond in said case. 
CASWELL & MEEKER, 
Attys for Plaintiffs. 
STATE OF IOWA, 
Marshall Co., | 
Received and served this notice the 29th day of October, 1554, 
upon Binford and Snelling by reading the same to W. E. Snelling, 
one of said named firm, and at same time and place he waived 
100) a copy of the same; all done in Marshall township, Marshall 
eounty, lowa. 
7 GEO. B. MceCORD, Sheriff: 
by H. D. EAST, Deputy. 
Fee, So ¢. 


Endorsed: D.C. A. W. Langdon, A. W. Woodward, vs. Thurber, 
Whyland & Co. et al. Notice of application for appointment of re- 
eelver. ©€. & M. 


101 A. W. Lanopon, A. W. Woopwakp ) 
Us, -In Vacation. 
Tuurper, Wuytanp «& Co. ef al. 


Comes now defendants, Thurber, Whyland & Co.and Wm. J. Mor- 
rison, and file this their obj ctions to the appointments of a receiver 
in this case for the following reasons : 

Ist. Defendants making this objection have made, and there is 
now filed in this cause a proper petition and bond for the removal 
of this cause to the United States circuit court for the southern dis- 
trict of Iowa, central division. 

2nd. No showing is made that will or would authorize the ap- 
pointment of a receiver in this case. 

ord. Plaintiffs, in no event, are entitled to a receiver, as they show 
by their petition that they have no intext in the personal prop- 

erty. 
102 4th. No one is asking the court to appoint a receiver. 
oth. The defendants, Thurber, Whyland & Co., have no 
offer to give bond in ihe full value of all the personal property de- 
scribed in the petition, to wit, forty thousand dollars, to abide the 
order of this or any other court that has jurisdiction of this case, if 
said property is released to them as trustee. 

Gth. Because plaintiff is not entitled to the relief demanded, is 
entitled to no relief whatever. 

7th. Beeause def’t, Thurber, Whyland & Co., against whom the 
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application is made, is solvent and able to respond in damages for 
any loss the plaintiff will sustain by reason hereof, 
Sth. No receiver can be appointed for a trustee in a collateral 
proceeding, where the party making the complaint has no 
103 interest in the property in the hands of the trustee. 
Yih. Because the plaintiff has an aduquate — at law. 
10th. Because it is shown Olt the face of the petition that in ho 
event eould the appointment of receiver be of any benetit to the 
plaintiffs. 
Lith. Because this court has no jurisdiction of this cause. 
BINFORD & SNELLING, 
Attys for Def its heremmbefore named. 


Endorsed: A. W. Woodward, A. W. Langdon, vs. Thurber, Why- 


land & Co. ef al. Objections to the appointment of a receiver. 


104 Petition of Lh fendants, Thurly i’. Whyland A (*.. and William m 
Morrison for Lh moval ly thee Circuit Court of the United Slates 
for thre Southern District of lowna. Central Division. 


STATE OF Lowa, Marshall County. 
In District Court for said County. 


A. W. Woopwanrp, A. W. LANGDON, 
is, 

Tue Marsuant CANNING Company, THURBER, WHYLAND AND 
Company, WittiaAmM J. Morrison, Hl. C. Youne, and A. W. 
BIRCHARD. 

To said district court : 

Your petitioners, the above-named defendants, Thurber, W hy- 
land & Co., and William J. Morrison, respectfully show to the 
honorable court that the matter and amount in dispute in the 
above-entitled suit exceeds, exclusive of costs, the sum or value 

of five hundred dollars; that the controversy in said suit 
105 ~~ between citizens of different States, and that your petitioners, 

and each of them. were, al the commencement ot this suit, 
and still are. non-residents of the State of lowa. That the above- 
named petitioner, Thurber, Whyland & Co., was, at the time of the 
commencement of this suit, and still is, a citizen of the State of New 
York. That said Thurber, Whivland & Covis a copartnership whose 
principal place of business, at the time of the commencement of this 
suit, was, and still is, in the State of New York. That said firm 1s 
composed of IL. k. Thurber, (a special partner,) Francis B. Thurber, 
Albert E. Whyland, Jacob S. Gates, William A. Parshall, Henry B, 
Kirkland, who were each a member of said firm at the time of the 

commencement of said suit, and is still a member of said 
LOG firm. That each of the above-named members of said firm 

Was, al the time of the commencement of suid suit, and still 
is, a citizen of the State of New York, and Alexis Crodillot, J?., who 
was a member of said firm at the time of the commencement of said 
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suit, and still is such member, and that said Alexis Godillot, Jr., 
Was. at the commencement of said suit, and still is, a citizen of the 
State of Connecticut. 

That your petitioner, William J. Morrison, was, at time of the 
commenc ment of this suit, ana still IS, 2 citizen of the State of New 
Jersey Phat plaintiifi A. W. Langdon, was, at the commencement 

| still is, a citizen of the State of New York. That 


Of this suit. and still 


the other plaintitl, A. W. Woodward, was, at the commencement of 
this suit. and still is. a eitizen of the State of Illinois. That the de- 
bene | 1 this wcetion, die Marshall Canning Company, II. 
107 C. You id AT. Birchard, and each of them, was, at the 
Commence! t of this —, and still is, a citizen of the State 

of bow 
Your pel ners state that in said suit above mentioned there is 
a controversy which is wholly between citizens of different States, 


and which can be fully determined as between them, to wit, “a con- 
trove! etween the defendant, The Marshall Canning Company, 
and your petitioners, Thurber, Whvland & Co., which is in fact the 
only real controversy in this suit, which controversy Is to determine 
the validity of the mortgages set out In the plaintiff’ petition and 
the Hote of S16.2502.00 secured by said Morty: ves, and to determine the 
validity of the agreement between your petitioners and Marshall 
LOS) Canning Company,” by which Thurber, Whyland & Co. were 
appointed and constituted trustee of said property, as set out in 
plaintills’ petition ; and also to determine if the contract set out in 
petition, In which the $16,252.00 note was given, Is usurious or not; 
that the Marshall Canning Company, defendant, was, at the com- 
mcncement of this suit, and still is, the real party in interest, the 
plaintiffs in said suit and defendants, H.C. Young and AA. T. Bir- 
chard. bene only nominal parties thereto, having hea Interest Whiat- 
ever in the controversies between said Marshall Canning Company 
and your petitioners, Thurber, Whvland & Co.; and your petitioners 
offers herewith a bond, with good and sutlicient sursty, for their 
entering in sald eireuit court of the United States for the 
109 =southern district of Lowa, central division, on the first day of 
Its NeXt session, a COPY of all the records in this suit, and for 
paving all costs that may be awarded by said cireuit court, if said 
court shall hold that this suit was wrongfully or improperly removed 
thereto. 

And they pray this honorable court to proceed no further herein, 
except to make the order of removal required by law, and to cause 
the record herein to be removed unto said cireuit court of the United 
States in and for the southern district of Lowa, central division, as 
they will pray. 

BINFORD & SNELLING, 

Alt ys for Defe ndaut. 
THURBER, WHYLAND & CO. anxpb 
WILLIAM J. MORRISON, 
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110. = Srare or lowa, 
Marshall County, | ~ 


I, W. A. Parshall, being duly sworn, on my oath say I am a mem- 
ber of the firm of Thurber, Whvland & Co., one of the pn titioners 
herein: that I have heard read the matters and things stated in the 
foregoing petition for the removal of said cause to the United States 
court; that the matters and things stated in said petition are true, 
as I verily believe. 

W. A. PARSHALL. 


Subseribed ane sworn to before me and 1) rN por <CTICe by the 
above-named W. A. Parshall, this 28th day of October, A. D. ISS4, 
as witness my hand and seal notarial. 

[h. s.] T. BINFORD, 
Notary Publie Marshall f aunty, lowe 


11] endorsed: District court Marshall county. A. W. Wood- 

ward, A. W. Langdon, vs. The Marshall Canning Company, 
Thurber, Whyland & Co., TH. C. Young, A. T. Birchard, Wilham J. 
Morrison. Petition by Thurber, Whyland & Co. & Witham J. Morri- 
son for removal to cireuit court of the United States. Dinford & 
Snelling, att \ for petitioners. 


~- 


112 In District Court, Marshall County, State of Lowa. 
A. W. Lanapos, A. W. Woopwakp 


Tht MarsHate CANNING Co 


To HL. ©, llenderson, judge: 


Defendants, Thurber, Whvland & Co. and Wim. J. Morrison, re- 
quest that vou make an order of removal of the above-entitled cause 
1 accordance with the praver of sata petition lor re moval, and that 
you proceed no further with the firm hereof. 

BINFORD & SNELLING, 

Attys for Def’ts. 
THURBER, WHY LAND & CO. 
WAM. J. MORRISON 


Ils Know all men by these presents, that we, Thurber, Whiy- 

land & Co. and Wilham J. Morrison, as principals, and Geo, 
Glick, a surety, are held and firmly bound unto A. W. Woodward, 
A. W. Langdon and H. C. Young, and A. T. Birehard and the 
Marshall Canning Company in the penal sum of five hundred col- 
lurs, the payment whereof, well and truly to be made unto said A, 
W. Woodward, A.W. Langdon, and the Marshall Canning Company, 
its heirs, assigns, and successors, we bind ourselves, our lieirs, repre- 
sentatives, and assigns, jointly and severally, firmly by these presents 
Yet upon these conditions: The said Thurber, Whyland & Co. and 
William J. Morrison, having petitioned the district court of Marshall 
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county, State of Iowa, for the removal of a certain cause therein 
114. pending, wherein A. W. Langdon and A. W. Woodward are 

plaintiffs and Thurber, Whyland & Company, William J. 
Morrison, The Marshall Canning Company, H. C. Young, and A. 
T. Birehard are defendants, to the circuit court of the United States 
in and for the southern district of Iowa, central division: Now, if 
the said Thurber, Whvyland & Co. and William J. Morrison, your 
petitioners, shall enter into said cireuit court of the United States 
on the first day of its next session a copy of the record In said suit, 
and shall well and truly pay all costs that may be awarded by said 
eireuit court of the United States. if said court shall hold that said 
suit was wrongfully or improperly removed thereto, then this obli- 

vation to be void: otherwise, In full force and virtue. 
115 Witness our hands and seals, this 25th day of October, A. D. 


ISS, 
THURBER, WHYLAND & CO. 
WM. J. MORRISON, 
GEO. GLICK. 
STATE OF LOWA., | 


Marshall County, §°"* 

I, George Glick, being duly sworn, on my oath say that I am the 
surity on the foregoing bond. That lama resident of the State of 
lowa. ‘That Iam worth five thousand dollars beyond the amount 
of my debts,and that I have property liable to execution in the State 
of lowa in the sum of five thousand dollars. 

[L. 8. | GEO. GLICK. 


Subscribed and sworn to before me and in my presence by the 
above named Geo. Glick, this 28 day of October, A. D. 1854, as wit- 
ness my hand and seal notarial. 

T. BINFORD, 
Notary Publie Marshall Co.. Iowa. 


L116 The within petition being by me deemed insufficient, in 

that it does not show that the plaintiffs have the right of re- 
moval, because one of the plaintiffs who are necessary parties to the 
suit, and without whom, upon the pleadings as they stand, the 
material matters In controversy cannot be determined, therefore the 
petition is denied, and the removal refused, and petitioners except 
this 3rd day of November, A. D. 1884. 
H.C. HENDERSON, Judge. 


Endorsed : State of Lowa, Marshall county. District court. A. W. 
Woodward, A. W. Langdon, vs. The Marshall Canning Company, 
Thurber, Whyland & Co., William J. Morrison, H. C. Young & A. 

YT. Birchard. Petition of Thurber, Whyland & Co. and Will- 
117 lam J. Morrison, and bond of removal to the circuit court of 

the United States. Killed and approved October 28, 1854. 
S. R. MeLeran, clerk. Binford & Snelling, att’y- for petitioners. 
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118 In the District Court of the State of Iowa in and for Mar- 
shall County. In Vaeation. 


A. W. Woopwarp & A. W. LANGDON 


VR, 


THe MARSHALL CANNING Company, Thurber. Wiyrtanpn & Co., 


WM. J. VIORRISON. et al. 


Comes now the plaintill-, anid object to and resist the removal of 
the above-entitled case to the United States circuit court, as prayed 
for in the petition of Thurber, Whyland & Co. and Wm. J. Morrison, 
two of them defendants therein, and object to the granting of the 
prayer of said petition for removal, filed in the clerk’s office of the 
district court of Marshall county, lowa, upon the grounds following, 

to Wit: 
119 Ist. Only two of the five defendants in said suit join in 
said application for said removal, and said matter as to them 
eannot be determined and cdjusted without the pres nee of the other 
defendants, who are material anil Hecessary def ndants, 

2d. The controversy in said suit is not between citizens of different 
States, and is so shown by siti petition, towit: The only defendant 
In interest applying for said removals, Thurber, Whvyland & Co., Is 
a citizen of the State of New York, and the principal plaintiff in 
interest as shown by the pleadings and in fact, \. W. Langdon, is 
also a citizen of New York. 

od. The real CONLPOVErSY is not between the Marshall Can- 

120) ning Company and Thurber, Whyland & Co., but is a con- 

troversy between two shareholders of said ¢ ‘anning | company, 

who have large moneved interest and rights involved. The one of 

largest interest and principal plaintiff being a citizen of New 

York, and the Marshall Canning Company and Thurber Whyland 

& Co., who together have invaded & jeopardized the rights of said 
stockholders, and which they ask to have restored to fo them. 

ith. Because the substantial controversy is between citizens of 
different States and the Federal court has no jurisdiction. 

5th. Because of the points set fourth in the plaintiffs’ petition In 
the above case. 

6th. Because the plaintiffs are not citizens of the State of lowa. 

CASWELL & MEEKER, 
Attys for PUFf-. 


12] Endorsed : A. W. Woodward ana A. \V Lanedon Us, The 

Marshall Canning Company, Thurber, Whvland & Company, 
et al. Objection to removal to U.S. eireuit court. riled Nov. Ds 
ISS4. S. R. MeLeran, clerk. C. & M. 


ol) THURBER, WHYLAND & CO. Vs. A. W. WOODWARD ET AL. 


12? Cross- Petition oft Defi ndant. Tharvhy o. Whyland VC C.. against 
1D fi ndant. The Marshall Canning Company. 


STATE OF Iowa. Marshall County ‘ 
In District Court. 


A. W. Woopwarp, A. W. Laxapos 
is. 
Tue MARSHALL CANNING Company, THurbBer, WiyLtanp & Co., IT. 
CG. Youna, A. T. Bircnarp, Wa. J. Morrison. 


Comes now defendants, Thurber, Why land X Company, and for 
Cross netion. as set ou in this CPOSS-}) tition avainst the defendant, 
The Marshall Canning Company, Says: 

Par. 1. Your cross-petition- shows to the court that the defendant, 
The Marshall Canning Company, Is a corporation duly incorporated 

under the general laws of the State of Towa for pecuniary 
120 DProllit, V hose principal anid only place of busine =s Is in the 
citv of Marshalltown, Marshall county, State of Lowa. 

Par. 2. That your petitioners 7s a copartnership, engaged in bust- 
ness in the CIty and State of New York. 

Par. 5. That on or about the 2Sth Lay of July, A. D. 1884, your 
cross-petitioner held and was the owner of about six thousand dol- 
lars in amount of bills of exchange or drafts drawn by one J. kK. 
Armsby & Co. against the defendant, The Marshall Canning Com- 
pany, and accepted by them, which drafts were not then matured ; 

but, hearing that said defendant Canning Company was greatly 
124 embarrassed, 1f not insolvent, Vour yx titioners cume to lowa 
to def’t Canning Company to obtain additional security there- 
for. 

Par. 4. That on said 28 day Ol July, A. D. 1SS4, at the time your 
petition- applied to said Canning Co. for said additional security, the 
said Canning Company was insolyent; that in the carher part of 
the summer, to wit, April, 1SS4,the said Canning Company, in order 
to enable them to pack or case the woods contracted for during the 
season of 15584, executed to J. Ik. Armsby WX Co. hiortgages, both 
chattel & real estate, in the sum of twenty thousaid dollars, on the 
property owned by the Canning Company, including all the prop- 

erty covered or included in- the morteages hereto attached, 
125 marked Exhibits “A” & “ Bo which horteaves secured two 

notes of ten thousand dollars each, to be held by suid Armsby 
& Co. as collateral security for any money or short-time loans made 
by said Armsby & Co. to said Canning Company. 

That in comphance with said agreement, and notes and mort- 
gages, in order to make short-time loans to said Canning Company, 
said Armsby & Co. drew drafts on said Canning Company, payable to 
said Armsby & Co., and by sald Armsby & Co. endorsed and dis- 
counted, and the proceeds thereof turned over to said Canning Com- 
pany. | 

That at that date, July Ysth, 1Ss4, drafts, in manner and 
126 like those above named, had been drawn and accepted to the 
amount of thirty-five or forty thousand dollars, of which 


inst 
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you petition- held about six thousand dollars; yet, and notwith- 
standing the above, the said Canning Company had no money and 
ho security for obtaining the Sallie with which to put up the pack of 
the season of ISS4, and were then in debt for labor and material 
pus due, and were being press d for the prey Tide nt of the Same, 
Par. 4. That at that date, July 28, 1554, your petition- held, 
and Was the owher of, ah account ani notes against di ie Armsby 
& Co. in the sum of over ten thousand dollars, which 
127) So was: known to defendant Canning Company. Whereupon 
the said Canning Company verbally proposed to your peti- 
tion I's threat this ir Crop Was ready LO pack ; threat they had contracts 
out with various farmers for corn, tomatoes, and other vegetables, 
ane the corn was. about ready for delivery, and 1}) their present COl- 
dition they would be unable to comply with said contracts and re- 
celVyve sald corn and other vegetables from the farmers unless they 
could get help from some one, and proposed that if your petitioner 
would come to the front and advance them money enough to put 
up the pack of ISS4, and pay for such goods, machinery, and 
12S other things that they were compelled to have, and obtain an 


~~ 


assign nt of the twe hty thousand dollars—Armsby W& Co. 
mortgage <—hereimbetore Lilt ntioned, and cancel the Sule, and ob- 
tain the cancellation of the two ten thousand dollar notes secured 
thereby, and obtain an agreement from the parties holding the 
Armsby & Co. drafts aforesaid, to postpone their claims to 
that of your petitioners and not trouble the Canning Company 
until after January Ist, 1885, by insisting upon payment or 
commencing action thereon, and if vou, petitioner, would take 

charge of the business of the Canning Company during the 
129 S<COLSO}) ot ISS. and Ciill and sel] snd eoods, and collect the 

proceeds this reot 1 the capacity ot trustee for themselves and 
the oth , ea ditors, and pry themselves first, and pury the remainder 
to the creditors of said Canning Company, and obtain the consent 
of the creditors of said Canning | ( ompany | lo vour petitioners act- 
Ing as trustee aus afore said, then and 1 thrat evel the snd Canning 
Conipany would buy of your petitioners thei account and demand 
against J. kK. Armsby & Co., and take an assignment thereof and 

collect the same itself, and would also take Up from your 
150) petitioner the six thousand and odd dollars or drafts which 

your petitioner held agvainst sald Canning Company, and 
execute to your petitioners the note of sixteen thousand two hun- 
dred and fifty “one & a6 dollars therefore, and also execute to your 
petitioners another of twenty-five thousand dollars, and secure each 
and both of said notes by both a real estate and chattel mortgage, 
and your petitioners verbally accepted of said proposition, and 
complied with ther paar of said agreement, 

Par. 5. That in compliance with said contract and agreement as 
set forth in the 4th paragraph of this petition, the said Canning 
Company executed to your petitioners their promissory 
notes hereto attached by copy marked C & D, and made a 
part hereof, the one marked C being in the sum of sixteen 
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thousand two hundred and fifty-one and ,'°, dollars, and the one 
marked D being for the sum of twenty-five thousand dollars. 

Par. 6. That on said date,July 25th, 1SS4, the said Canning Com- 
pany, in compliance with said agreement named in the 4th para- 
graph of this petition, in order to secure the same and prompt pay- 
ment of said notes, executed to vour petitioners one real estate mort 

gauge on the ¢ ‘anning ( ‘ompanys real Csliile n) Marshal] cOounLY 
1382. and State of lowa, more particularly described in said mort- 
GUL hereto attached, marked Exhibit A, and made a part 


hereof: whi ir mMortyage Wiis duly fils d for record Ol) the oth day of 


os 


oF 
August, 1554, at 2.45 o'clock p. m., and duly recorded in book No. 
128, pgge S41, of morigages, Marshall COUNTY, State of lowa. The 
chattel mortyae S execute d tO SeCLLTe sid notes Is Upon eertain per- 
sonal property more particularly deseribed—the said chattel mort- 
gage Which is hereto attached, marked Exlibit “ By” and made a 
part hereof; which chattel mortgage was tiled for record on the 5th 
day of August, 1554, at 2.45 o'clock p. m.,and duly recorded in book 
No. 154, precise 528, of chattel Mortgage records of Marshall county 
and State ot lowa. 
133 Par. 7. Your petitioner shows to the court that in com- 
pliane with the agreement and contract, as set forth in peur 
agraph four of this petition, your petitioners Obtained the consent 
of the creditors of said Canning Company to your petitioners acting 
as trustee as aforesaid, and also the agreement from said creditors 
not to prosecute their claims against the Canning Company until 
after January Ist, 1885, which agreement is in writing attached 
hereto, marked Exhibit E, and made a part hereof. 
Par. 8. That in compliance with said agreement with the Can- 
ning Company, as set forth in this petition, your petitioners 
184. obtained an assignment of said twenty thousand dollars 
mortgvaye to Armsby & Co., and notes secured thi reby, and 
cancelled said Inortg@age of record, and surrendered to said) Can- 
ning Company the notes secured thereby; also at once took POsses- 
sion of the property, both real estate and personal property, and 
completed the pack of the season of 1SS4, and thereby paid out 
and advanced for Canning Company money a- various times to 
divers persons in various amounts between the Sth day of August, 
1884, and the first day November, 1854, inclusive, money amount- 
ing in the aggregate, including interest at S per cent. per annum, 
to the sum of forty-eight thousand four hundred eighty 
185) eight & ,44) dollars, all of which was necessary and required 
to be paid out in order to complete the pack of said Canning 
Company for the SCUSOLI of ISS, i provided by said ayreenient 5 
and that, in compliance with said contract, your petitioner has sold 
of said pack goods, for which they have received pay, sold to divers 
persons, and amounting In the aggregate, for which the said Can- 
ning Company have and should have credit, to the sum of twenty- 
one thousand three hundred and thirty-three and ,\) dollars, leav- 
ing a balance due your petitioners on account of the money advanced 
the sum [of ] twenty-eight thousand one hundred and fifty- 
136 five and 55 dollars, which includes two thousand dollars’ 
worth of goods returned by Johnson, Steel & Co., for which 
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the Canning [Company ] have received credit as cash; that, in addi- 
tion to the above your petitioners has sold other goods from said 
pack Lo various Persolls, some of which have been delivered, and 
sume still in the warehouse of the’Canning Company, amounting in 
the aggregate to the sum of fifteen thousand five hundred and sixty- 
four and LY dollars: all of which will more fully appear by ull 
itemized statement of said account hereto attached, marked Exhibit 
‘PY and made a part hereof. 
137 Par. . Your petitioner shows to the court that each of said 
notes and mortgages provides for the reasonable attorney fee 
for plaintiffs: ittorhney, In case of the foreclosure of said mortvage or 
the collection thereof ly sid a . and your petitioners shows Lo the 
court that action Is hereby commenced to foreclose said nortvages 
and collect the amount due thereon by suit, and such reasonable 
sum is at least five hundred dollars, which your petitioners asks 
may be allowed anid declared il Sp ce ial hen (1) thr mortgaved prop 
erty, ils provided 1 sid hiortya S. 
15S Par. 12. Your petitioner further shows to the court that hy 
the terms of said notes hereinbefore set out on their face they 
do not mature until January 2Sth, 1885, but that by the terms of 
sald notes and hortvaves and other written avreemecnts here set 
out as preur't of the same transaction said notes matured and were to 
be paid as fast as your petitioners (trustee) could sell goods and pay 
the same, whereof and by reason of which vour petitioners avers 
both of said notes are now prist due. That both of sad hotes are 
the property of vour cross-petitioner : that there is due on 
139 the S16.251.59 dollars note the sum of sixteen thousand two 
hundred fifty-one & (°°, dollars, with eight per cent. interest 
from July 28, 1S854,and that there is due on the twenty-five thousand 
dollar note hereinbefore set out the sum twelve thousand five 
hundred and ninety-one dollars, after giving said Canning Company 
credit for all goods sold whether paid for for] not, with eight per cent. 
interest from November Ist, 1SS4, the praperly described in said 
mortyage s, anid from selling or disposing oft said property in 
any manner whatever and enjoying your petitioner from = fur- 
ther acting as trustee, which injunction is still in force, 
140 and vour petitioners further alleges that said Woodward & 
Langdon conspired with said Canning Company aforesaid to 
av-id the jurisdiction of the United States court, and for that pur- 
pose the said Canning Company caused said suit to be brought in 
the name of A. W. Langdon and A. W. Woodward, stockholders, 
When im fact the only parties In interest in said suit are your peti- 
tioners ana the Marshall Canning Comprny, iis will dppear by the 
original bill filed herein and this cross-petition, wherefore and by 
reason of which vour petitioners are deprived of its rights to 
| | sel] siitcl voods cui prey themsel ye S, OF foreclose sata chattels 
mortgave bD\ notice and sale, and hence were compelled lo 
bring this suit. 
Par. 15. Your petitioners further shows to the court that on or 
about the 17th day of October, A. D. 1SS4, the defendants, The Mar- 
shall Canning Company, H. C. Young, and A. T. Birchard, com- 
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burring and conftiecrating with the plaintiffs, i & Langdon cine 
oodward, for the PUPpose oft delaving your pet itioners mM 


’ 


| ollection of the notes and mortgages sued on herein, and 
for the purpose of cheating your petitioner out of its) claims 
sought to received in this) cross-nction, caused the plamtitls 

i} to brie cll) action aeailist VOour petitioner and 
14200 soothers, and for that purpose and with that intent, on or about 


thie ISth (hiiv (Setobeor, TSS 3 the plamtitlts, A. \\. Woodware 


ch] oe, @ \\ Linedon, col hiehiced Tereon aetion 11 thas district Court 
of Marshall county. lowa.h ne the original petition in} this case, 
and also in said Hh sata prackdditl l caused a writ of yunietion 0 
by issued folios PIST PICT court end =< rved Ol VOUr petitions r cle 
OMe se line vour petitioner from: the possession of; whiere- 
fore your cross-} oner, Thurber, Whyland & Co., prays Judgment 
AUS thie (LCT) din) tha Mieurshall Canning Company, lor thie 

. Tt on the two promissory notes set out herein 
145 foreclosine both the real estate and chattel bionrt- 

iis rein set out given to secure said notes, and that plain- 
tiff be allowed the sum of five hundred dollars attorney's fee, as 
provided 1! “rd notes anal mort@ages, in addition tor thre PEEPPOOULLET 


due on said notes, and that said sums be declared a special lien on 
tha ortgaged property, to date from the date of sid mortoages, to 
Wt. July Zo. ISS, chia thisat <i decree prOy lle for il spechal CXNCCU- 
tiolk seotyst the mortgaged Property lo Make the “mount of sid 
judgment, and that your petitioners have such further and other re- 
lief as may be equitable and Just in the premises, as in duty bound 
they will ever pray, 
THURBER, WHYLAND «& CO., 
By BINFORD & SNELLING, So/ 


| i] STATE OF} low * Marshall County: 

1. ‘TY. Binford, being duly sworn, on my oath, say: Tam of coun 
cil lor cross ‘a titioners Thurber. Whyland & C'o., anid lave Ith Dna 
possession the notes, mortgages, and contracts herein set out: that 
suid cross-petitioncrs, and each member thereof, are none-residents 
of the State of lowa, and are now absent from sill Staite - that the 
alle Yatlons contaimed in sald Cross-petitions rs’ - are trueas | verily 
believe 


Tr. BINFORD. 


Subseriby d and Sworh to before Lie “and 1) Ja2\ por SeChnice 1y\ the 


{ Novermber. A. DD. ISS-4. as 


above-named T. Bintord, this 22nd dav « 


withess my hand and seal noterial 
W. BE. SNELLING, 
Votary Public. Marshall Coujly 


L-te This indenture, made thi 2sth day of July, A. 1). eighteen 


hundred and eighty-four, between The Marshall Canning 


Company, of Marshall county and State of Lowa, of-the first part, ane 
Thurber, W hvlanad & Co..of New York cou ity and State of New 
York, of the second pear, witnesseth, that the sad part- of the first 
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part, for and in consideration of the sum of lorty-on thousand two 
hundred and fiftv-one at, dollars, the recep of which Is acknowl- 
edged, do, by these presents, errant, bargain, <el]., nd Convey Unto 
the said party of the second part, heirs and assigns, forever, the fol- 
lowing-described real estate lving uniel ly Ing situated in the cCOUnTY 

of Marshall and State of lowa, to WIL: Beginning at a 
146 polnt One hundred anid live (105) rods twelve and reo 

(12.04) links south, and ten (10) rods and four > 45 (4.04) links 
cust of the northwest corner of the cast half of thre northwest 
quarter of section thirty-six (56), in T. Po S41. 1S, being at south 
line of traet sold M. Tlealin, running t | . 
Siibie thirty-five (55) rods and nine al 


' (9!) links to center of 
Lime Creek; thence following satd creek northeasterly to cast line 
of the northwest quarter of said section : thence south sixty-six (66) 
rods and twenty-two (22) links to north line of public lighway: 

thence north (S12 ) West Oj north line of highway, “CVCHTV 
1-+4y (70) rods and one (1) link fo cist line of Dintored & Websters 
addition: thence north twenty-three (23) rods eighteen and 
(1S!) links to beginning, containing 16 734 acres, being lot 4 of sub- 
divisions of N. FE. } of N. We, and all of lot two (2) of subdivision 
ot ‘. I. : (>| \ \W ; of ~sulel sec, ob Dot it Petotore conveved re\ ssid 
first parts aise out lot (‘ot Dintord WV Webst - selelition to \Mar- 
shall, “also the tract ly ermine “ul the horthwe <t corner of out ot 


aforesaid, and running north sixty-six (66) feet to sonthw 


; Pag Re 
of that part of out lot Bot said addition. conveved by san 
to said Pleat: thence east Od! fect to east line of satd out. fe i> 


thence south sixtv-six (66) feet to northeast corner of sat out lot © 

thence westone hundred and sixty-five (1650) feet to beguiing, 
14S containing on last tract and satd out-lot © lob acres: To 

have and to hold the premises above desertbed, with all the 
appurtenances thereto belongmg, unto the party of the second part, 
nic lt) its heirs shia ASSLODS lorever, The -s prerey of the first 
part hereby covenanting that the above described premises are tree 
from kha Hclnrbranee CXC “IN thotsanel clost deur hela ves .. 


Lucas, nad | will Warratil anid cle if hel thie title unto thr settle party 
oft thr Scorned preurt, if bie IT's site HSSIOLIS, cLercil dist “tl Decrsolhs WLiOlNSO- 
ever lawfully claiming the same: Provided alwavs, and these pres- 

ents are upon this express condition, that if the said Marshall 
149 = Canning Company, its heirs, executors, or administrators shall 

pay or cause to be paid to the said Thurber, Whivland & 
(4) its eXecutors, administrators, (oy HSS1O) the stl} ot <ixteen 
thousand two hundred fiftv-one and °°, dollars on the 28th dav 
of January, ISSO, twenty-five thousand on the 28th dav of January, 
[SS5, with interest thereon at the rate of eight per centume per an- 
num, pavable annually, all interest: to bear clght per cou 
fitter PLaCUreN from ver ce Vear until betel mcecoraie to the tenor 


fern ~| 


and effect of the two promissory notes of the said Marshall Canning 
Company, payable to the order of Thurber, Wlivland & Co. six months 
after date, and bearing even date herewith, then these presents to be 

void: otherwise, to remain im full force. Lied it is further 
Low nereed that if default shall be nade in the pret mients ot sell 
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sums of monev, or any prearl thereof, principal ar Interest, or if 
the tuxes assessed on the above deseribed real estate shall remain un- 
patil Lor the space of three months after the same are due anid pavable, 
then the whole indebtedness shall become due,and then the part- of 
the second part, heirs and assigns, may proceed by foreclosure, or 
in) anv other lawtul mode, to make the amount of sad hove, together 
With all interest and costs and all taxes and assessments accrued on 
sald real estate, tovether with a reasonable fee for plamtitl’s attor- 
hevs, out of sald real estate 


The 825,000.00 note above referred to is given to secure the 

151 =o mortgage herein for short time loans and advanee of money 
Lo porteaver, us shown Ly Contract on back thereof, And 

wife of said hereby r wipree s right of dower in the real-estate 
herein mentioned subject to the above resery; mah and conditions. 
1h) Leto whereof, the said pRUrty of the C part has hereunto 


Sel it~ liecgadd aaniad se | the day end Vvear first yeti written, 
MARSHALL CANNING CO., 
bv HI. be YOUNG. President. 


STATE OF low”, 


Marshall County, } 


Be it remembered that on the ZSth THA of July, A. 1). ISS4, before 
me, the undersigned, a notary public in and for said county, came 


? 


Henry C. Young, as president of the Marshall Canning Company, 


of Marshalltown, to me personally known tO be the lel ntical 
lov person Whose name Is subseribed to the foregoing — president 
of said company — deed as grantor, and acknowledged the 


Instrument to be thr voluntary “act and deed of said company, anid 
that said company executed the same for the purpose therein men- 
tioned, and seal of said cor Hipany Is aflixed her La), 
Witness iy level ane notarial seul, the day nid Veal lust above 
written. 
J. EF. ~remmage—e 
Volar) 1 Publi 


boo STATE OF Lowa. Marshall Couyty 


Re it remembered that on this 28th dav of Julv, A.D. ISs4, be- 
fore me. ‘ft. Binford, a notary public My ane for seid COUnTY, cade 
Henry C. Young, the president of the Marshall Canning Company 

Marshalltown, Lowa, to me personally known to be the identical 
po soli whos erapeen Is “thx: 7 Lo this horeave us the presice lit of 
the grantor, the corporation herein mentioned, and who, by me 
being duly sworn, deposces and says that he resides in Marshalltown 
aforesaid in said COUNTY - that le is the P resident of the Marshall 
Canning Company; that the seal atlixed to the written indentures 

is the corporate seal of said Marshall Canning Company, and 
lod Was affixed to within indenture 1 order of said directors for 
the uUscs therem CNP - ed, shia thisit he «ie by like order, did 
subscribe lis hame thereto, is presicd nt of the M: urshial | ( awnning 


> 


DS herd 
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Company, and that said instrument is his own true and voluntary 
act and deed, as well as that of the Marshall : anning Company, 
i ee J. F. MEEKER, 
Notary Publie. Marshall Co.. lowa. 


loo Mortyage. The Marshall Canning ('o. to Thurber, Why- 
land & Co. Exhibit A. 


STATE OF Iowa, 
Marshall County, } : 


liled for record this oth day of August, A. LD). ISS4, at 2.45 o'clock 
p. mn., and recorded in book 12s, page oti. 
L. TH. JENNINGS, 
Record: rot Marshall Co. 
By G. D. VILES, Deputy. 


Lob exaiprr * BL 
(hath / Mortgage. 


Know all men by these presents, that I, Marshall Canning Com- 
pany, of the county of Marshall and State of Lowa, in consideration 
of the sum of fortv-one thousand two hundred and fifty-one ,°,°) doel- 
lars to me in hand paid by Thurber, Whyland & Co., of New York 
city, of party of the second part, the receipt whereof is hereby acknowl- 


edged have bargained and sold, and do by these presents grants and 


COnVEY unto the sai prerres of the second part, h heirs, assigns, ete.. 
the following goods and chattels, towit: Nin CULLING machines, two 
tin cutting machines, two Merrill & Soule’s patent corn cookers, six 

retorts and fixtures, two boilers (GO hors: peas ench), one 
Log fifteen horse-power engine, all belting, shatting, pulleve, tools, 

utensels, and Hnplements of ¢ Ver\ nd oat ee 
able and unmovable, all tin cans, tin’ plates, emcee box tock, box 
lumber, tables, all material manufactured, nanufactured, or in 
process ot mianutacture, all Stoec k of eve r\ KI bral ariel ae biiiil- 
ufuctured, unmanufactured. or in process of maniulacture. All of 


said goods, chattels, and property being in or on the building and 
premises known as the factory and grounds of the Marshall Canning 
Co., in Marshalltown, Marshall county, lowa \lso all eanned woods 


“nid tin cans which mav hereafter be mianutactured at. in. or on said 
premises, or Which may hereafter be brought upon said prem- 
Los se, and all stock and material manufactured or or unmanufac- 
tured, machinery, tools, fixtures, utensils, and implements of 
every kind hereafter purchased and brought upon said premises, be 
In transit thereto or manufactured thereon. To have and to held 
the sume forever. And I, the satd party of thre first part, will tor- 
ever Warrant and defend the same against 
upon condition, however, that if the said Marshall ¢ nnning Com- 
pany shall pay to the said Thurber, Whyiland & Co.. its heirs, assigns, 
ete., his three promissory notes, dated July 28, 1884, and described 
as follows, to wit: 


ull pPersolis whomsoever, 


oe THURBER, WHYLAND & CO. Vs. A. WW. WOODWARD ET Al 


Lov Q)ne toy ~1xteen thousand LWo hundred and fifty-one and “a @ 

dollars due six months after date,and one other note of twenty- 
five thousand dollars, due six months after date, Which A note [is] 
given to/osecure said Thurber, Whyland & Co. for loans and advances 
to be made by said Thurber, Whyland & Co. to said Marshall Can- 
hing (o., as shown b: contract on back of said note, with interest at 


thie rate of SS per com per annum, according lo t hae tenor thre reol 
and these presents to be void: otherwise mm full foree. And I, the 
sil Marshall ¢ ahning Con pectda do hereby covenant and agree, lo 
anid with thre id Thu er, Whiviand & ¢ ODP RUIN, ane 1) cause of 
default made in the payment of the above-mentioned promis- 
160 SOFV Hote, oO] nh case ol mV attempting lo (sport Oror remove 
from said county of Marshall the aforesaid goods and chattels, 


OP ali\ part | ereol. o7 . ‘atest oh noone tn «) Be Sinnes Sev Cillise 
{ 


Sa) to do, then and in that case J t shall he | awtul for tly <thd miort- 
pagee or lis ISSTOTIS, DN ene hachynnantnyr on se ae POSsCs- 
sIOn ot and ( Ie ind ehattels wherever found. the possonseam: oe 
thes }) & bene bis -ulthicient authority theretor, and lw se] | thre 
saddne at yp bile auction, Or soOmUCc ‘hy thereof as shall be sullen Hit Loy pra 
the an unit du or to become due, as the case byhet\ bye. With all rensOll- 

able costs pertaining tothe taking. kee plag,advertising, and sell- 
161) ing of said property, and Marshall Canning Company: the said 

hnortyagor, hereby further CoVvelants shina avTees W ith Site 
Thurber. Whivland WN Co. that nn thie event sult is iD muchit om this 
mortgage for foreclosure thereof, then cupped dna thaeat Case, as attorneys 
fees, the Money remaining aiter pavins le :, 
paid on Li raha to the lirst preare. Said seul Lad Lethe polane (* «on} 11d 
premises in the county of Marshall and State of Lowa after giving 


at least ten davs’ notice thereof by posting up written notices in 


rc 


three public places In sald county. And Pherety further authorize 
the pe rson conduc ‘ting said “i r tt) HCLLOULT thy sritne, i Lon ried 
Lov In his opinion ai time to time. until said property 


be sold, and to give a bill of sale to the pn rchaser thereof, 
which shall be conclusive iis lo the regularity of cull procecdy 
connected herewith, sina convey absolutely all of mi rielit anid title 
therein. | 
Witness my hand and seal. this 25th day of July, ISS] 
[x. 5. (Signed) MARSHALL CANNING COMPANY, 
By H.C. YOUNG, President 
165) STATE oF Towa, 
Marshall ¢ aunty, 


Be it remembered thiaat on this 28th dav of July, A. 1D). ISS 4b. before 
Pie, the undersigned, cl notary public in) and forsntad e UhtvV. Perso. 
ally appeared Henry CL Young, president of the Marshall Canning 
Company, to me personally Known to be the identical person whose 
name is subscribed tothe foregoing instrument as eranter. and ae- 
knowledged the Sabie to ne lis Voluntary uel anid Len l. sinid thi 


voluntary act and deed of the Marshall Canning ¢ OM pay, 
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Witness bin hand anid notarial seat, the dey ania Voaur last above 
written. 
ix, 8.) J. F. MEEKER, 
Notary Public. 


li STATE Of} how . Marshall County ¢ 


Be it remembered that on this 2Sth day of July, ISS, before me, EP, 
Binford, a notarv public in and for said county, came Henry C, 
Young, president of the Marshall Canning Company, of Marshall- 
town, Towa, to me personally known to be the identical person 
Whos hiithne Is aflixed to this bhorteave us thie president of the 


Patiit 


— 


e ‘ } } : 
eranior, the corporation heremm mentioned, and who, by me being 
duly “worn. deposes nd sive. that hie resides Lil NMiarshalltown. lown. 


in sald county: that fe is the president of the Marshall Canning 
{ OPEL LEDA thysat the “ort | aflixed te the within enclosed is the 
the) corpornute seal of said Marshall Cannine (Onn, and was 


aflixed to within indenture by order of said directors for the 


uses therein expressed, and that he did by like order subseribe his 
? } ybae | ’ hw. , * ~tel " \I. ve | oll { *y 7 ; hay § ‘ d ‘ 
bpctda thereto oa rire hienit OF The JbaPrshatl chlibbibe COPED PRELELV, chee 
the said instrument is his own true and voluntary act and deed as 


well as that of the Marshall Canning COM pany 
Jk. MEEKER, 
Notary Public. Marshall fa lowa. 


lerdorse (‘hattel morteave from thi Marshall Canning Company 
1a) Thurb ( Whiviand -— x. ™ Xx. 2. State of lown. Marshall 


county, ss... filed for record the oth day Ol August, A. DD. ISS4. at 
we ted OP CT OM IK }) rhe. cena recorded n brook log, ON puiore ZS, FF A. 


Jennings, recorder, 


1G6 kexuipir © 
$16.951.59. No. —=. MarsiaLLtrown, lowa, Ju/y 28th, 1SS4. 
SIX} iths after date the Marshall Canning Co. promises to pay 


to Thurber, Whvland & Co. or order sixteen thousand two hundred 
fiftv-one & 7%) dollars payable at Importers and Traders’ National 
Bunk, New York City, with interest at S per cent. per annum, pay- 


able annually S per cent. on interest due, and if action is com- 
nienced hereon a reasonable attorneys fee for collection, and hereby 
consent that an Justice of thr Peace May have turisdiction on this 
Thane 


MARSHALL CANNING CO., 
H.C. YOUNG, President. 


1457 Eexuipir J). 
Thy eontract on thie baer I: oft ssitel hole 1S prerl hereof. 

8°", 000.00. Now MARSHALLTOWN, Low,, July 2Sth, ISS4. 
Six months after date I promise to pay to Thurber, Whvland & Co. 


twenty-five thousand dollars, pavable itt linporters “nial Traders’ 
National lank. New York city, with Interest nut 8 per cent. per 
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annum, pavable annually S per cent. on interest due, and if action 
is commenced hereon a reasonable attorneys’ fee for collection, and 
hereby consent that cLTdN justice of the peace May have yurisdiction 
)) this Lis 


MARSHALL CANNING CO.,, 
By H. C. YOUNG,’ President. 


rteorpores SCCULrInY it ure eIVvVen and 


lis The within note and mortgag 

toy de tye i tls (oii; ecurityv to inact hivwenity ana protect 
paver Ol thi i) for tiie louie, biel advance to be made by said 
Thurber. WI nd & Co. to said Marshall Canning Company 11) 
Carry ihe is iui Marshalltown, blown. and whenever all 
mone el icf “sd ( bling Compan ly sald Thur- 
by, - Whvland o-. & a). oi =i le short {ime lows with ‘ per Celt. In- 
eres? Three | i lo end Thurber. Whvland iV ( On. tliis note Is 
ther 1) | prea ~hiadl by revuriye dl, ania the hortvave securing if 
shall turned, and the mortgage secure it shall be cancelled 

of record. This is also to indemnify the pavee herein for 
LOY all sums paid as mndorser of the paper of said Canning Com- 


pean. 
In consideration of the foregoing agreements of Thurber, Whyland 
& Co. and the Marshall ¢ Whine Comi pany until January Ist. ISS5, 


BEVEREDGE & DEMEY., 


We jom 1 above so far as relates | to | all notes or ACCC PLANCes to 
Which J. hk. Armsby W Co. are a Murty. 

RIRST NATIONAL BANK OF CHICAGO, 

lL. D. GAGE, V. FP. 

RIRST NATIONAL BANK OF MARSHALLTOWN, 

GEO. GLICK, 2%. 
HIBDARD, SPENCER, BARTLETT & CO., 

r. F. SPENCER, P. P. C. 


170 Exuipir Ei. 


Know all men by these presents, that in consideration of the ad- 
Vanees of twenty-five thousand dollars, during the packing season 
ot ISS-, LO the Marshall Canning Company, to be used by Thurber, 
Whytand x (oa. Wwe hye I’ Dy uppomit Thurbe c. Whivlanad XN iz. of 
New York, as trustees, to take possession of our property and can- 
ning factory iil Marshalltown, lowa. scl] the pack thereof, and apply 
the proceeds cf pa ine thie mselyes all advances they may make, and 
the debt we now owe them of S16.251.54. and apply the surplus to 
the payment of the claims of our creditors, 

Given under our hand and corporate seal, this 2nd day of Au- 
gust, A. D. 1SS4. 

MARSITALL CANNING CO., 
By H.C. YOUNG, President. 


We hereby assent to the above. 
17] J.K. ARMSBY & CO. 


m 
tr 


iT) 


(| 


M 
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We accept the within trusteeship, Aug. ®, 1SS4. 
THURBER, WILYLAND & CO. 


17? ox. Ee. 


Know all men by these presents, that we, Thurber, Whyland & 
Co., of New York, will agree with the Marshall Canning Company, 
of Marshalltown, lowa, to advance them sutlicient money, not to ex- 
ceed twenty-five thousand dollars all told, during the packing SCcusol 
of 1884 and prior ‘to January Ist, 1SS5, providing they will repay 
us the debt they how owe us of S16 251.54 and said advances 
prior to January Ist, ISS5, and-will obtain the consent of their ered- 
itors not to bring any suits or file any bills for the purpose of collect- 
Ing their claims until after January Ist, [S85 


THURBER, WILYLAND & CO. 


Know all men by these presents, that we, Thurber, Why- 

173 land & Co., of New York, will agree with the Marshall Can- 
ning Company, of Marshalltown. lowa, to advanee them 
sufficient money, not to exceed twenty-five thousand dollars all told, 


during the packing season of 1SS4. 


174 X 17D Marshall Canning (*.. Varshallton i. lowa. in Ae. with 
Therber, Whuyland &° Co.. af New York. 


1 ir. 
ISS-. 
Aug. 18. To cash draft, W. A. Parshall. -- ero $1500 00 
11. * « W. J. Morrison. . oF To OO 


l.. = 2 ". A. Perel... , “ae 7 00 OO 

LS. ' ". &. Fee ...... winnie 156 86 

“ “5 7 “yo, Sein L175 15 
“* 


1¢). - ae ; do. | ne ce ea >, Loe os 
2). sa ve lirst National Bank = L000 OO 
,+ 4 ‘To mid se, HOO bill leads, & postage ao: deli 1 30 
29) eash d'ft, Ist Nat. Bank . pete ? L2ot OO 
— = “ - os “ | — ri 1.0) O00) 
fom 1. * § £244 ne si ; 0 OO 
: * * ee eee eae _ 1,000 00 
mH v lo. SRF RE ee ee — 1.000 00 
a * * Seo 1,000 00 
° ‘ LISo S2 

: CSS a sae oo Pep ee yer th) 

| W. J. Morrison .—- LOO OO 
lO. M’d’se, freight allowed P. TL. Kelly | i109 
12. Cash, Ist National Bank— --. epee i Pods O1 
™ ” - is OM) O00) 
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Cash, m/’d’se, fr't allowed P. IT. WKelly_--.----- Sf 
“FUDD labels nen TS ss ee ae >) 
hh. Ist Nat. Bank | e i) 


Mise, fr’t allowed PL IL. Kelly & Co. i) 
Nt 2106 


i + ( ; oe lide ir) 
\] ~ allowed ©. T. Nevrev Co, —. | 2 
owed Stewart Bros... | -| 

J.T. Merrell & Co. 30) 

\ Dank mene 1) 

wale 

(i) 4) 

lligman & SS. .. TE palais ec eT is 

Ist Nat. Bank ee i MW) 
eae i eee nee OU 

\Vd’se, trt alld Goddard, Peck & Co. , how 
Cash, Ist Nat. Bank..... a la lili hi ii aes Lohy 
‘ : 1204 

0) 


Mid’se, swells alld Adams, McNeil & Co. () 


] ' ’ > 
g , t of ar oo 
Ciistl, ist Nit. Bank : Se ne rer ETE he SPebeD 


‘ ‘as — ] . oe : S.J 
( LI. sboith. for irt ohn woods del d ln) ( hicavo. 


Dy mdse, ek leit Cl) Lin) C, COP? evoods Lo (‘}il- 
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Note due Noy. 7, Adams, McNeil & Co. 1.000 
Cash, J. 8S. Carlysle, 8110.00: less dis., 2.50 Lay 
Note due Dee. 12, W. G. Crank - eae 1 
Cash, Clark, Tingley & Co., S200.00: less dis.. 

sb OM) NS LN NO PRO SA eA Mee 1606) 
Croddard, Peck & Co., 82,000: less S40 dis... 1.960 
P,P. Gallespie, 8105; less dis., 72_—- : lon 
Tl. Kelly, Morse & Co., 81.000: less 
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THURBER, WHYLAND & CO. Vs. A. W. WOODWARD ET AL. 
[SN 1. 
Sep. 9 Cash, P. IL. Kelly, Morse & Co., 82,252.00: dis 
7%) ae Sa ihe S215) 
20) P. IL. Kelly, Morse & Co., 8682.50: dis., 
7 See aanes O72 
(det. ZU. P. HE. Kelly, Morse & Co., 8682.50: dis.. 
See 672 
20. P. HL. Kellv, Morse & Co., 81,000,005 cis 
ZAR ROLE : ee re - {est} 
Sep. 19. CLS. Morey, Mor. Co., 2,000.00; dis. 50.00 [v7 
IS. J. H.Merrill & Co., 8840.00: dis. 12.00 $27 
Nov. 11. Note, Eo C. Palmer & Co., due Noy. 11th SO] 
| dene {) Pool CGulman, due Dee. 6th po) 
soy. & Prouty & Pratt, due Noy. oth 1240 
(det. 14. Cash, kumpp, Hlostord & ITlerringe, S275: dis 
2.2) aia ; A 
Sep. 12 Sprague, Warner & Co., 81,00: less dis 
S700) | S43 
Ls. Sprague, Warner & Co., SL,1o0-: Less dis. 
fe a ai Bis 
24. Stewart Bros.. S770: less dis.. ST L.05 ios 
Dec. 6. Note, Bell, Smith & S., due Dee. 6th 2.22. -- Lin] 
Sep. 24. Thurber. Whivland & Co., SG90.00: dis. STOL30 (7%) 
Oct. 6. a . vs S17 00: clis.. SV.O Lo 
Sep. 15. Wartield, IHLowell & (o., SSOQ.005 cis. 16.00 ist 
: Bae Watson, Que. Co. - nacional ' be MM) 
"20. ‘Thurber. Whiviand &k Co. S1LO006.750. See ch 
S15.0S 1 OOD 
Amount forward n- B21 ede) 
ITOK LTT. Marshall Canning Company, Vi | lou i ot 
with Thurber, Whyland & Co. A by 
Lie. 
ISS] To amt brouelit forward . bhooody Af 
et. ZO. To eash. A. Gi. Glick . aa Joy OU 
21. ol ee Se ) 163. 27 
2+. . y Ho 5 
2) mdse. freight allowed [. ¢ 
Palmer & Co Mb ot) 
miedse, frelelit allows 
Proutvy & Pratt Hy AY) 
riddse, frerolit allowed ¢ [| 
IK lly - <&, >a OU 
hieise, frereht allowed P. 7] 
of) Cg 2) eee 3) Su 
Sep. 20 13 chs, T.., Whivland & Co 
bill S1.005.75~— ae I> 0S 
No com. on SAS & tomato 
Ke, (4 LO et. per case. SU SO 


Lf THURBER, WHYLAND & Co. Vs. A. W. WOODWARD ET AL. 
ISS. 
Nov. 1. To eash, com. on 10,550 e. corn, (a 
Ie CT. per RETA cee S].5O40 yt) 
1. sis Interest LO date NEN NT we 230) S4 


S47,488 458 


S47.45S8 48 


ISS4 
Nov. 1. To balanee brought down 7 .. ~ —-~-—-- Smee 
Add goods returned from Still, Johnson & Co. 2,000 00 
2S. | he) => ) 
OR. 

ISS-t. By amount brought forward , Zidso is 

Noy + To balanes Ne a NC pr CN ReROM ARMIN ery te wAn we PETS >) 
7. 4SS 48 
I7.4ASS 48 

(r00ds “ola. buat hot Vel paid for: 

C.& A. ARGCTOOR cuiednasn sili oensiliaiins ei avdadaaanaiial , SHOU 
I I FI occas sin ses eee iain lt ei 260 OO 
D. G. Bardow & Bro. a 105 O00 
Bowler WN Tavlor ak ii ili aa a Cael pial aia PDS yt) 
lia a ll a 1) 00 
a i i S00 OO 
(‘has. Hewitt é ms Cae NEON S ES ee ee S40 O00) 
Joannes Bros. .....-... ag eNO a ee 190 O06 
P. HH. Kelly Mere. Co. cecidiainaia . LIT 30 
i “ aad igo ane nee L407 oO 
. cis a F Loo OO 
Moriarty, Egan a si eae G22) SU 
Peloer Bros... fea One CPE ok es ee ip ae ea ot) OO 
Sprague, Warner & Co.---_-- L950) 00 
Steel, Johnson & Co, ~~ mee 
CU. Scherek berg OG cease Seepage 720 OO 
Soott & Agams.....««-« la hie eromn re 1) SO) 
Sevl «& Van Craenbrock ; ss ve eee ao OO 
S15.064 30 


m. & QO. EF. 

New York, Nov’r Ist, 1SS4. 
THURBER, WHYLAND & CO. 
WHITTAKER. 


Las Mndorsed: In distriet court, Marshall county. A.W. Wood- 

ward, A. W. Langdon vs. The Marshall Canning Company, 
Thurber, Whyland and Company, HL. C. Young, A. T. Birehard, 
William J. Morrison. Cross-petition of Thurber, Whvland & Co. vs. 


ee eer ne ee ona 


IS 


t) 
'} 
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The Marshall Canning Company. Filed Noy. 26, 1884. D. R. 
MeLeran,clerk. Paid, $1.50. Bintord and Snelling, att'ys for cross- 
petition. 


149 Notice. 


To the Marshall Canning Company : 

You are hereby notified that on the 26th d L\ rf November, A. D. 
LSS4, there was filed in the oftice of the clerk of the distriet court 
within and for the county of Marshall the cross-petition of Thurber, 
Whvland & Co. against you, The Marshall Canning Company, In 
the ease now pending in said court, wherein A. W. Woodward and 
A. W. Langdon are plaintiffs and vou, The Marshall Canning Com- 
pany, Is defendant, with Thurber, Whyland & Co. (cross-petitioner 
herein), Il. C. Young, A. T. Birehard, and William J. Morrison, co- 

defendants, claiming the foreclosure of the real estate, mort- 
LS) rage, anal chattel hiortgave Seb oul therein, ane judgement 


_ 


against vou for the amount found due thereon, and for other 
relief : 
Now, unless you appear and make defense thereto at or before 
noon of the second dav of the next December term of said court, to 
be begun and held at Marshalltown, lowa, on the Sth day of Decem- 
ber, A. D. 1884, vour default will be entered and a judgment and 
deeree rendered thereon as prayed for in said cross-petition, 

Dated this 26th dav of November, A.D. 1Ss4. 
THURBER, WILY LAND & CO., 
Plaintiffs. 
By BINFORD & SNELLING. | 


LS] STATE OF Lowa, 

Marshall County, } 

Received the within notice the 26th day ot Nov.. LSS-4. and | 

hereby certify that I served the same on the PCrsolis named below, 

by reading the same to them and delivering to them a true COpy of 
the Same, at the time and place scl OP Posrl their names: 


be @ 
oe 


State. 


Name of Persons Month. Dav. Year. Township County. 
The Marshall Canning 
Company, I. C. Young, 
president of said com- 


Noy. 26. 1884. Marshall. Marshall. lowa. 


pany------------.---- 
GEO. B. MceCORD, 
Nherith Marshall County, lowa, 
By H. D. EAST, Deputy. 
lees 
Service ...-.. 3 Ue. 
Copies i a — 


NR ia ee 


Total a So cents. 


LS2 Endorsed ; 36-55. District court, Marshall county. Thur- 


| 
| 
| 


Le THURBER. WHYLAND & CO. Vs. A. W. WOODWARD ET AL. 


ber, Whyland & Company vs. The Marshall Canning Company. 
Origimal notice. This notice came to hand the 26th day of Novem- 
her, A. D. TSS4. 
GEO. B. MceCORD, 
Nhe rit ot Marshall County. 
Attorneys for Plaintiff 


183 Ftilion Of Delendanks Thurber, Wheland & Ge. and Wn. 2 
\/ Sti he) iM peeve 7 Ley thie Chi yal (yup of ti}, Lnited Nflates 
It i ‘ j) lowea f tal Di / ; 
STATE OF Lowa. Mars! 


ln District Court for said County. 


tii 


\ \\ Woopwarkpb. A. Ww. LNGEDION 


i 


Thue Marsnuarte CAanNnina Company. Titrbern, Wuytanp & Co., 
Was. J. Mornrisox. I. C. Young. and A. TT. Birceruarp. 


To ~ L « ~triet cCourt 

Your bn titioners, the above-named defendants, Thurber, Wihivlarta 
& Co., respectfully show to the honorable court that the matter and 
amount in dispute m the above-entitled suit) exceeds, exclusive of 
costs, the sum or value of five hundred collars 

That the CONTPOVErsy 1) said =u Is between citizens ot 
1S4 different Stites, shia that your petitioners anid eel of them 
were, at the commencement of this suit, and still are, non-res- 

idents of the State of Lowa. 

That the above-named petitioner, Thurber, Whyland & Co., was, 
at the time of the commencement of this suit, and still is, a citizen 
of the State of New York: that sil Thurb ¥ Whivland W Co. Is a 
copartnership, Whose principal place ot busine ss ul the time of thre 
commencement of this suit was and still is in the State of New 
York. 

That said firm is composed of Tlorace kt. Thurber(a special partner), 
Francis B. Thurber, Albert FE. Whivland, Jacob S. Gates, William 
A. Parshall, Henry B. Kirkland, who were each a member of said 

firm at the time of commencement of said suit, and is still a 
1S5 member of said firm. That each of theabove-named members 

of sald fir Was, al the commene ment of tlits =ult. nid still Is, 
a citizen of the State of New York, and Alexis Godillot, Jr. who was 
il member of sid firm al the time of commencement oft sill sult anid is 
still such member, and that said Alexis Godillot. Jr. was. at the com- 
mencement of sila sult. and stili Ix, acitizen of the State of Con- 
necticut That the plamatitl, ~ a. Langdon, Wilts, al the commenece- 
ment of this suit, and still is, a citizen of the State of New York. 

That the other planatiff, A. W. Woo lward, Wiis, Al the COMIMCHCe- 
ment of this suit, and still is, a citizen of the State of Illinois: that 
the detendants Nn this action, * The Marshall Canning Compafiv, 
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ae, ©. Young,” and “A. T. Birchard.” and each of them, 

LS6 Wiis, al the commencement of this suit, and still is, il citizen 
of the State of lowa. 

Your petitioner states that in said suit above mentioned there ts 

a controversy, which is wholly between eitizens of different States, 

and which can be fully determined as between them, without the 

presence of any other party to this suit—a controversy which is 

fully set out and explained im the cross-petition herem filed by your 

petitions I's sor“ st the defendant, The Marshall Canning ('o., the 

determination of which controversy will settle all matters in this 


, ° ’ 


suit in which vour petitioners is interested. 
And vour petitioners offers herewith a bond, with good and suffi- 
ClCH SCCULITN . tor thre i entering in =ite erreuit eourt of the 
IS7 United States for the southern district of Towa, central divis- 
ion,on the tirst day of its next session, a copy of all the record 
im this suit. ane | Po peiVilie all costs that rhhet\ ir awarded by said cir- 
cuit court, if said court shall hold that this suit was wrongfully or 
improperly removed thereto. 
And they pray this honorable court to proceed no further herem, 
mike the order of removal required by law, and to cause 
the record herein to be removed into said circuit eourt of the United 
States in and for the southern district of Lowa (Central division), as 


THURBER. WHYLAND & CQ., 
By BINFORD & SNELLING, 
The Vs Solicitors. 


l | ie fore, Oli miy oath suly . | sth Ot counse! for petitioners 
herein, that cach member of the plaintifl (a copartnership) is now 
absent from the State of lowa;: that I am acquainted with the 
matters and things stated in the foregoing petition, and say they 
are true, as verily beheve 


(Sioned 7. BINEFORD. 


bscribed and sworn to before me and in my presence by the 
above-named TT. Bintord, this 27th dav of November, A. D. 1854, 
asx WItheSS DN bisunnel and seal notarial. 
(Signed) W. BE. SNELLING, 

| Notary Public, Marshall County, Towa. 


1S Endorsed: State of lowa, Marshall county. A. W. Wood- 

ward, .\ W. Langdon is thie Marshall Canning Company, Thur- 

lr’. Whivisand& Co., Willis. \Mlorrison, IT. he Young, A.'T. Birchard. 

Petition for removal to the erreuit court of the United States for the 

southern district of Lowa, central division of Thurber, Whyland & 
Co. Filed Nov. 27, 1884.) (Signed) S. R. MeLeran, clerk. 


1S) Know all men by these presents, that we, Thurber, Why- 
land & Co., as principal, and Geo. Glick, as suretée, are held 
and firmly bound unto The Marshall Canning Company, A. W. 


ae 
————— nen 
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Woodward, A. W. Langdon, H. C. Young, and A. T. Birchard, in 
the penal sum of five hundred dollars, the payment whereof, well 
and truly to be made unto the said Marshall Canning Company, A. 
W. Woodward, A. W. Langdon, H. C. Young, and A. T. Birehard, 
their heirs and assigns, we bind ourselves, our heirs, representatives, 
and assigns, jointly and severally, firmly by these presents. 

Yet upon these conditions: The said Thurber, Whyland & Co. 
having petitioned the district courts of Marshall county, State of 

lowa, for the removal of a certain cause tnerein pending, 
191 = wherein A. W. Langdon and A. W. Woodward are plaintiffs, 

and The Marshall Canning Company, A. T. Birchard, H. C. 
Young, Thurber, Whvland & Co., and W. J. Morrison are defend- 
ants, in which action the defendant, Thurber, Whvland & Co., have 
filed a cross petition against the defendant, The Marshall Canning 
Company, to the cireuit court of the United States im and tor the 
southern district of lowa, central division : 

Now, if the said Thurber, Whyland & Co., vour petitioner, shall 
enter in the said circuit court of the United States, on the first day 
of its next session, a Copy of the record in said suit, and shall and 

truly pay all costs that mav be awarded by the said cireuit 
Luz court of the United States, if said court shall hold that said 

suit Was wrongfully or improperly removed thereto, then this 
obligation to be void ; otherwise, in full force and virtue. 

Witness our hands and seals, this 26th day of Noy., A. D. 1884. 

: THURBER, WHYLAND & CO., 
By BINFORD & SNELLING, Attys. 
GEO. GLICK. 


STATE OF Towa, | 
Marshall (*.. } 


 * 


I, George Glick, being first duly sworn, on my oath do say that 1 
am a resident of Marshall COUNTY, State of Towa, and that surety in 
the foregoing bond, and that Lam worth the sum of five thousand 
dollars beyond the amount of my debt, and that | have property in 
Marshall county, State of lowa, liable to execution, equal to five 
thousand dollars. 

GEO. GLICK. 
195 Sworn to before me and subscribed in my presence by the 
said Geo. Glick, this 26th day of November, 1854. 
[s. s.] W. Ek. SNELLING, 
Notary Public. 

Endorsed: A. W. Woodward vs. Marshall Canning Co. Bond 

filed Nov. 27th, 1854, and approved. L. R. MeLeran, clerk. 


194 (4 rtificate 10 Transeript. 


STATE oF Iowa, [ 
8s: 
Marshall County, J 
I,S. R. MeLeran, clerk of the district court of the Sate of Iowa, 
in and for said county, do hereby certify that the foregoing is a true 
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and perfect transcript of the record in the above-entitled cause, also 
a true copy of all papers filed, to wit, inj. bond & oath of receiver, 
appeal bond, obj. to removal, pet. for removal, pet. & bond for re- 
moval, mo. for con., obj. to app. of receiver's statement, cross-pet.,chattle 
mort., R. K. mort., original notice, order of LH, (. Ilenderson, aff. in 
resistance of mo. for increase of bond, notice, mo. & aff’s for increase 
my bond, original notice, writ of 1n}., pet. In equity, chattel mort., 
R. E. mort., notice to show cause against granting writ. Inj., pet. for 
removal, notice of iLp yp. for cL} )}). of receiver, as fully as the 

195 same remains on file and of record in my office. 
In witness whereof, | have hereunto set my hand and affixed 
the seal of said court at Marshalltown, this 5th day of December, 


A. D.1854. . 
[SEAL. ] (Signed) S. R. McLERAN, Clerk. 
196 Endorsed : 2061. Equity. In cireuit court United States 


for the southern district of lowa, central division. <A. W. 
Woodward, A. W. Langdon vs. The Marshall Canning Company, 
Thurber, Whyland & Co. et a/. Filed Dee. 8, 1SS4. Ed. R. Mason, 
clerk. 


197 And on the 13th day of January, 1855, an amendment to 
transcript from the district court of Marshall county was filed 
in said cause in the words and figures following, to wit: 


198 In the Marshall County District Court. In Vacation. 


A. W. Woopwarp, A. W. LANGDON 


is 


TuHurBer, Wuytanp & Company ef al. 


To the above-named defendants, or to Binford & Snelling, att'ys for 

Thurber, Wyland & Co., and Wm. J. Morfison : 

You are hereby notified that the plaintiffs in the above action will, 
on the 29th day of November, 1SS4, at the office of Caswell & Meeker, 
in Marshalltown, lowa, ana il the hour of S o clock }). M., apply to 
the Hon. H. ©. Henderson, judge of the Lith judicial district of Lowa, 
for the appointment of a permanent receiver in the above case, as 
prayed for in the petition of plaintiffs and now on file in the clerk’s 

office, in said case is pending, and by reason of the facts ap- 
199 pearing in the petition and attidavits of defendants filed in 
support of their application for an increase of the Injunction 
bond and in ¢ase. 
CASWELL & MEEKER, 
Attys for PPiis. 


We hereby accept service of the above notice, this 25th day of No- 
vernber. 15541. 
BINFORD & SNELLING, 
Attys for Thaurbe I, Whyland & Co. 
H. C. YOUNG, 
President of Marshall Canning Co. 
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ees tro eee. ERE 


a) THURBER, WHYLAND & CO. VS. A. W. WOODWARD ET AL. 


Endorsed: Notice of application for appointment of a permanent 
recelve 4 liled Dec. 7 @ ISS-t. S. i. Ve | ZrTran., cle rk. 


ZOO Now, on this 29th day of November, A. 1). ISS, this CUuUSC 

came on for further hearing at chambers, on the motion of 
defendants, Thurber, Whyland & Co., for additional seeurity In in- 
junction proceeding, an- also an application of plaintiffs — point- 


ment of a receiver, pursur ant to adjournment and notice by }) tts as 


LO application lor a receiver. Present : pl’ t'{Ts, | \ ( ‘aswell & Meeker, 
wl the defendant, Thurber, Whyland & Co., by Binford & Snell- 
ing. Detendant. Thurber, Wilder & Co., file shisctions tO appornt- 


ment of receive! dditional showing that they had a filed a pe- 
tition for removal of the cause: to the edema l Court, and il honed, 
Upon <tue tendered by C ross-bill of said Thurber, Whivland W Co., 
fo torectose the J iyages re te rred 1 LO 1) plaintilts original petition. 
Pl’t tis ect to the ce side ration of the matter of removal hecause Mo 

notice of said matter has been served on them ; that the judge 
20] at chanmibers has no authority to consider said matter: that the 

“i © matters have heen presented anil former petition for 
rel ¥ to the be deral (Court, and the petition refused, nid because 
the cause Is hot removable under the act or any act of Congress, and 


insisted upon hearing of the matters involved in the motion of de- 
fendant. Thurber. Whyland & Co., for additional security and the 
ay) l ieation for appolntment of a recelver, ana after fully hearing 
and considering of the several matters pre sented [ find threat the 
CaAUSe Is not removab le, and the ‘retore, refuse the pre tition the refore. 
Thurb Fe \W Vy li L}} | « CoO. © xcept. 

| overrule the ol — and additional obiections of deft, Thur- 
ber, Whyland & Co.,to appointment of a receiver, to which they ex- 
Cept. 

lt is ordered that plaintiffs file a new injunction bond in 

202 y pens al sum of tive thousand doll cLl’s, conditioned, ils by law 

seaaael In such cases, with good security, to be ap proved by the 

clerk of the district court of Marshall county, whe re the suit is pend- 

ne, sed bond to be tiled Within fifteen days from this date, anid In 
default thereof thie njunetion to be dissolved, 

It Is further ordered that Creo. Glick be, ana he hereby Is, it} 
pointed receiver to take POSSCSSION of and preserve the property of 
the Marshall Canning Company, real and personal ; but before en- 
tering upon the discharge of the duties of his office, he shall take 
the oath required by law, and file a bond, with security, to be ap- 
proved by the clerk of the said district court, in a penalty ot forty 
thousand dollars, conditioned to faithfully preserve the real prop- 

erty ana preserve, Cure for, and dispose ot the personal prope 
205 erty under the direction of the court or judge thereof, and 
otherwise, as required by law. 

The receiver Is hereby au‘ horized LO sel] and dispose of aul] the 
canned goods now on hand as soon as practicable at not less than 
the ruling market price of goods of the same kind and quality, 
wer ss on application to reeciver’s authority to do so from the court 

r judge thereof. 


nt 


THURBER, WHYLAND & CO. VS. A. W. WOODWARD ET AL. ol 


The recelver may also fill any balance ot orders heretofore au- 
thorized in my order, appointing said receiver as temporary re- 
ceiver. Tle is also authorized out of proc eds of sale to pay all the 
reasonable expenses of preserving, boxing, and shipping the goods, to 
all of which orders respecting the appointment of the receiver, and 
the orders directing him how to proceed, as above set forth, the de- 
fendant, Thurber, Whyland & Co., duly except. 

H.C. HENDERSON, Judge. 


204 Endorsed: The district court of Marshall county. In va- 

cation. A. W. Woodward, A. W. Langdon vs. The Marshall 
Canning Co., and Thurber, Whvland & Co. ¢f a/. Order of judge 
appointing Geo. Glick permanent receiver, Increasing the Injunction 
bond, and refusing to change the cause to the bederal court on pre- 
tition of Thurber, Whyland & Co. Copy tiled Dee. Ist, 1854. 8. 
Rn. MceLeran, clerk. 


POD STATE OF lowa, 
Marshall County, | sta 

De if remembered threat nt a term of thie distri t court ot lowa,. 
holden in and for said county at the court-louse in) Marshalltown 
therein, on the 11th dav of December, 1854, were present the TLonor- 
able If. C. Henderson, sole presiding judge of said court, Geo. B. 
MeCord, sheriff of said county, and S. R. MeLeran. clerk of said 
court, When the following proceedings were had, done, and entered 
of record. to wit: 


A. W. Woopwarp ef a/. 
oe No syed LO). 


MARSHALL CANNING Co.eé al. } 


And now, to wit, Dee. L1th, 1SS4, this cause coming on for hear- 
ing and ruling of the court on the petition for change in forum to 
the U.S.e. court; and the court being duly advised in the premises, 
the petition ix denied, and defendant | to | the } tition CXCEP Es. 


ARLE ( % rhiticate ‘a franseript 


STATE ©} low A. } 


oe 


Marshall f aunty, } 


IS. R. MeLeran, elerk of the district court of the State of Lowa, 
In and for sid COUNTY, do hereby certify that the forevomng IS a true 
nd perk ct Copy of the order of TL. C. Henderson, judge dist. court, 
appomnting (ico. Glick permanent receiver, ana notice of upplication 
lor appolntment of a periment recerver and order of court on pret, 
for change of foram as fully as the same remains on file in my 
othice. 

ln witness whereof, [have hereunto set my hand and affixed the 
scal of said court at Marshalltown, this 12th dav of December, A. D. 
ISS4. 


i 


fsean.] S. Ro McLERAN, Clerk, 


By E. 1. DARNO, Deputy. 


QZ 


THURBER, WHYLAND & CO. Vs. A. W. WOODWARD ET AL. 

207 Endorsed : POOL. hq. A. W. Woodward et al, vs, Thurber, 
Whvland & Co. et al. Transcript of notice of appointment 

of recelver, order of appointment ot recelver, and order overruling 


petitions for change of place of trial. Filed Jan. 15,1885. Ed. R. 
Mason, clerk. 


20S And on the %th day of December, 1SS4. the defendants, 


Thurber, Whvland & Co., by Binford and Snelling, their so- 

licitors, filed in said cause a notice, motion, and affidavit to vacate 

the receivership and injunction herein, which said notice, motion, 

and affidavit were in the words and figures following, to wit: 

( yf) Votics 8 

In the Cireuit Court of the United States for the Southern Dis- 
tricts of lowa, Central Division. 


A. W. Woopwakp, A. W. LANGDON 


Tue Marsuary Cannine Co., Tourer, WHyLanp & Co., A. T. 
Birncnarp, H.C. Youna, and W. J. Morrison, 
To Caswell & Meeker, attorneys for plaintiff : 

You are hereby notified that on Saturday, the 15th day of Decem- 
ber, LSS4, aut one o'clock 11) the afternoon, at lowa City, lowa, the 
defendant, Thurber, Whyland & Co., will apply to the Ilon. J. M. 
Love, judge of the said circuit court for the United States for the 

southern division of Iowa, for the vacation of the appoint- 
210 Ing Geo. Gilick temporary receiver, and to dissolve the iInjune- 
tion heretofore granted, Said application will be based Upon 
the motions and affidavits hereto attached, and the petition of 
plaintiff In this case, and the cross-petition of Thurber, Whyland X 
Co. vs. The Marshall Canning Co., and all other pleadings and ath- 
davits filed in this case ; said application will be heard at chambers. 
You can appear and resist the same if you see proper. 

BINFORD & SNEELING, 
Attys for’ Lh f ts. TPhurbhe Vs Whiyland A C0. 

Service accepted of this notice and receipt of COpy of same, and 
coples of motions to dissolve Injunctions and vacating order appornt- 
Ing receiver, affidavit of Morrison acknowledged at Marshalltown, 
lowa, this 6th day of December, A. D. 1854. 

CASWELL & MEEKER, 
Att’ ys for PUG. 
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211 Notice to I acate thee Orde i Appointing a Ti mporary Ree ve ve 


In the Cireuit Court of the United States for the Southern District 
of lowa. Central Division. 


A. W. Woopwarpb and A. W. LANapos 
is, 
THe MaAarsHALL Cannine Co., A. T. Brrcenarp, H. C. Youne, Wo. 
J. Morrison, 


Comes now defendant, ‘Thurber, Whvyland & Co., and moves the 
court to vacate the order appointing George Glick temporary. re- 
ceiver for the following reasons : 

First. Said order was made by the Hon. IL. C. Henderson, judge 
of the district court of Marshall county, Lowa, without notice to this 

defendant and without any application being made therefor, 
212 except the verbal request ot plamtitfs attorney, and not in 
the presence of this defendant or their attorneys. 

Second. Defendants, Thurber, Whivlanad & Co., as shown by plain- 
tiffs’ petition and exhibits, were in possession of the property of the 
Canning Company as trustees for themselves, the Canning Com- 
pany and all the creditors of the Canning ('o., with one exception, 
and it does not appear from said petition, or in any other way, that 
defendant, Thurber, Whyland & Co., had or were about to make 
any dispositions of the property Inconsistent with Interests of the 
creditors of the Canning Company. 

Third. It does not adppear by sald petition that the defend- 

213) ant, Thurber, Whyland & Co., had or were about to place 

said property bevond the reach of that court, nor Is it alleged 

In suid petition that said defendantsare Insolvent or unable torespond 
In damages for any sum that might be adjudged against them. 

Fourth. The petition shows the plaintiffs have no interest in this 
controversy, except, they MAY Say, that of having their debts paid, 
But if their creditors are satistied with the action of the trustees, 
plaintiff cannot have a new trustee uppolnted, or a receiver, against 
the wishes of this defendant and the creditors of the Canning Co. 

iifth. by reasons of the matters and things set forth im 

214 the petition ot plaintiff, aftidavits heretofore filed, and cross- 

petition of Thurber, Whyland & Co., and affidavits of W. J. 
Morrison. 

Sixth. There is no equity in the bill filed by plaintiff-. 

Seventh. The petition and exhibits tiled by plaintiff’ show that 
the plaintiff- is not entitled to a receiver against the objection of this 
defendant or the creditors of the Canning Co. 

Kighth. No fraud is alleged on that part of the Canning Co., nor 
of the defendants, Thurber, Whvyland & Co. 

Ninth. The petition on its face shows the fhe Canning Com- 

215 pany is insolvent, and that the creditors of the Canning Co. 

are the only parties interested in the disposition of the 
property in controversy. 

‘Tenth. The Canning Co. hot being charged with fraud, the plain- 
tiffs are not entitled to correct the Irregularities of the Canning Co. 


A 


of THURBER, WHYLAND & CO. VS. A. W. WOODWARD ET AL. 


without first asking the Canning Co., the corporation, to correct them 


itself, 
BINFORD & SNELLING 
Att ys for Det t. Thurbe i. Whyland A Go. 


P16 Motion ta lacats thie fdyale Z Granting thie Temporary [njunction 


In the Cireuit Court of the United States of the Southern District 
of lowa. Central Division. 


A. W. Woopwarp & A. W. LANGpON 


\ 


Tore Marsuantt Cannine Co., THourner, WHyLanp AND CoMPaANy. 


A. T. Brrcuwarp, H.C. Youne, & A. 7 Birehard. 


Defendants, Thurber, Whyland & Co., — and moves the court to 
dissolve the injunction heretofore granted by the Tlon. H.C. ILen- 
derson, judge of the district court of Lowa in and tor Marshall 
county, for the following reasons : 

First. There is no equity in the petition or bill 
214 Second, ‘Phat plectnti tls are not entitled to the reliet Deay ‘| 
for. or any other relief, upon the allegations of their petition 

Third Plitiatitts have an adequat remied) cul law, 

hifth. The affidavits heretofore filed in this case and that of WV, 
J. Morrison, filed with this motion. 

Fourth. The injunction was granted without notice, except to the 
corporation defendant, who is in collusion with plamitil, and. thy 
order was made without authority of law. 

Sixth. This action was brought by plaintiffs as stockholders to 
correct the irregularities of the COPPOPALION, Without ills! askine | 
corporation itself tO Correct them. anid hie) fraud Is aliewedt Ol, the 

pare of the corporation. 
21S Seventh. It is not claimed that the trustee-, Flurber, Whis 
land @ Co., Is Insolye nt or unable Lo respond 11 diahaves in) 
any sul that may lye dpa doagaist the 

Mighth. The injunction enjoined the d | 
land & Co., from the possession of property that belonged to them 
absolutely, ana in) which (C‘anning fo., nov Dae Clare 
interest. 

Ninth. The corporation itself is the only party damaged by the 
irregularities complained of; consequently, the stockholders are not 
entitled to the injunetion. 

Tenth. The matters and thines stated in thr cross- petition 
21% QO] Thurber, Whivland W Co. vs. The Marshall C‘anning ( om- 
PRU. 
BDINFORD & SNELLING, 
Attys for Lh ge Pharhey. Whyland de Co 


221) SraTEe oF Lowa, VWarshal/ County: 


|, Wilham J. Morrison, beg duly SWOPrT, Ob TN oath Sit\ lam 
agent of the defendant, Thurber, Whvland & Co., in the transaction 


it 
? 
JULY, 


THURBER, WHYLAND & CO. VS. A.W. WOODWARD ET AL. ode) 


of their business with The Marshall Canning Company, defendant; 
that as such agent for said Thurber, Whyland & Co., as trustees, | 
have had tull chara and control of all the transactions complained 
of by the plarntifls in thei petition filed in this cause. 

That ho eoods have been sold or shipped by seta Thurber, Whiy- 
land & Co., or by me, as their agent, except the price and terms 
were satisfactory to the defendant Canning Company, which was 

represented by defendants, Birchard & Young, directors of 
221) said Canning Company; that in every sale this affiant con- 

sulted with said Young or Birchard, or both, in regard to 
the price s offered for any evoods ordered, and obtained the ir consent 
thereto before such order was filled. This athant says it Is not true 
that Cree) | ~ liave bene Ii shipped by these defendants without hona fide 
orders, as alleged in plaintiffs’ petition; that all goods by this 
affiant, as such agent or defendants, were shipped in good faith and 


? 


with the knowledge and consent of said Canning Company and said 


directors; that it is not true that said goods we- being hurriedly sold, 
for no goods were shipped except in the ordinary course of trade ; 

that at the date of the granting the temporary Injunction 
yy herein and the appointment of a receiver there was in the 


warehouse of the defendant, Canning Company, from six to 

eight thousand dollars worth of goods that were sold and billed, and 
the defendant Canning Co. had received credit therefor on the 
account with defendant, Thurber, Whvyland & Co., which goods, 
although Lye longing to Thurber, Whvland & Co., or to the Persons 
to whom they had been sold, and in which the Canning Co. had no 
interest, were, by said injunction and order appointing the tempo- 
rary receiver, placed beyond the control of the defendant, Thurber, 
Whvland & Co. and the persons to whom they had been sold 
snd billed: that at the time of the Issuing of said orders the ath- 
{ held iat orders tor eoods, amounting to several 

223) thousand dollars. That in everv particular this affiant for 
Tharber, Whyland & Co, has complied strictly with the terms 

and conditions of the contracts and agreements whereby ‘Thurber, 
Whylana XK Co. were uppointed trustee, and in no instance has the 
Canning Company, Orany of the creditors, lade complaint before 
the bringing of thissuit. That prior to the commencement of this 
I] parties had worked in harmony. That for the months of 
y, August, and September, 1SS4, this affiant for Thurber, Why- 
land & Co., with their money sent him from New York, sent him for 
that purpose, paid to [IL C. Young, president of said company, his 
monthly salarv of one hundred and fifty dollars for each month, 
and paid defendant, A. T. Birehard, bis salary as treasurer 

224 and secretary the sum of eighty-three and thirty-three one 
hundredths dollars tor each month, and to Merrill, superin- 
tendent, the sum of one hundred and twenty-five dollars per month, 
besides all other running expenses of said Canning Co. And paid 
the salarv of the defendant- Young and DBirehard as aforesaid for 
July, most of which was earned, if earned at all, before this defend- 


suit a 


ant took control of said business. 
Afliant further states that at the time that Thurber, Whyland & 


ov THURBER. WHYLAND & CO. VS. A. W. WOODWARD ET AL. 


Co. commenced advancing money to said Canning Co., said Can- 
ning Company had overdrafts at First National Bank of Marshall- 
town, Iowa, to the amount of two hundred and fifty dollars and 

over, which was also paid by this affiant as agent afore- 
225 ~~ sail. 


WM. J. MORRISON. 


Subscribed and sworn to before me and in my presence by Wil- 
liam J. Morrison, this 5th day of December, A. D. 1884, as witness 
my hand and seal notarial. 

[s. s.] T. BINFORD, 
Notary Public, Marshall Co., lowa. 


Endorsed : 2061. Eq. A. W. Woodward vs. Marshall Canning 
Company cf al. Notice, motion, and affidavit to vacate receivership 
and injunction. Filed Dee. 9, 1854. Ed. R. Mason, clerk. 


226 And on the 12th day of December, 1584, the defendants’ 

Thurber, Whyland & Co. and Win. J. Morrison, by Hubbard: 
Clark, and Dawley, and Binford and Snelling, their solicitors, filed 
In said cause a prieci py for appearance in said cause, which said 


preecipe is in thas words and figures following, to wit: 


227 Pre. for App. 


(“nited States Circuit Court. Southern District of lowa. 


Us, 
Toe MARSHALL CANNING Co., THURBER WiyLanp & Co.., 
WittiaM J. Morrison, et al. 


A. W. Woopwarp, A. W. LANGDON ) 


The clerk of sald court will please enter our appearance for de- 
fendants Thurber Whyland & Co. and William J. Morrison in above 
cause, and docket the same on — docket. 

HUBBARD, CLARK & DAWLEY anp 
BINFORD & SNELLING, 

Att’s for Thurl 4 Whyland & Co. and Won. Bi Morrison. 
(Endorsed :) U. S. circuit court southern district of lowa. No. 
2061. Eq. Woodward et a/. vs. Marshall Canning Co. Pra. for app. 
of def’ts. Filed Dee. 12, 1884. Ed. R. Mason, clerk. 


228 And on the 15th day of January, 1885, the complainants 

by Nourse and Kauffman, their solicitors, filed in said cause 
a motion to remand the said cause of the district court of Marshall 
county, which said motion is in the words and figures following, to 
wit: 


al 
7 


THURBER, WHYLAND & CO. Vs. A. W. WOODWARD ET AL. Ji 


2H) Motion to Remand. 


In United States Cireuit Court. Southern District of Lowa. Central 
Division. 
A. W. Woopwarpb, A. W. Lancpowr 
Us, 
MARSHALL CANNING Co., THURBER, WHYLAND & Co... Tl. C. Youna 


A. T. Birchard, and Wm. J. Morrison, and Cross-bill of Thurber 
Whvyland & Co. vs. Marshall Canning Co. 


Plaintiffs, A. W. Woodward and A. W. Langdon, now moves the 
court tostrike this Cuse from the docket and remand it to State court. 
for the reasons: 

Ist. That this court has no jurisdiction of this cause and of the 
parties thereto. 

2nd. The CAaUSC Is hot removable and has not been removed, and 

this court has no jurisdiction. 
2OU) >. That no petition and bond has ever been presented LO 
the State court, but verily to a Judge thereof in vacation. 

ith. The controversy Is not one between citizens ot different 
States and there is no separable controversy therein. 

NOURSE & KAUFFMAN, 
Atty’s for PT ii 
(Endorsed :) 2061. Eq. Woodward ef a/. es. Marshall Canning 


Company. Motion Lo remand. iled Jan BS ISS), Ieel, R. Mason, 


clerk. 


25] And on the 13th day of January, LSS, it beng of the Oc- 

tober term, ISS4. in) the record of the proceedings oft said 
court, is the judgmeut entered in said cause, In the words and figures 
following, to wit: 


United States Circuit Court, Southern District 7 lowan. Central 
Division. Qetober Term. 1SS4. 
Tt RSDAY. Jan. both. SSS 


A. W. Woopwarp and A. W. LANGpos 


Us, No, 20601, equity. 
Tue MARSHALL CANNING Company, THURBER, 

Wuytanp & Co., H.C. Young, A. TT? Birenu- Original Bill, 

anp & Ww. J. Morrison, | 
anid 
THurner, WHYLAND & COMPANY } 
rs. (‘ross-Bill. 

VIARSHALL CANNING CoMPANY. — } 


This cause came on this day for hearing upon the motion of Thur- 
ber, Whyland & Co., defendants and cross-complainants, to dissolve 
the injunction and yacate the order appointing a receiver, heretofore 
Se | 659) 


A. W. WOODWARD ET AL. 


THURBER, WHYLAND & CO. Ys. 


submitted at Keokuk. Complainants appear by Nourse & 
232 ~=Kkaufiman, and the defendants and cross-complainants, Thur- 

ber, Whyland & Co., appear by Binford and Snelling and 
Charles A. Clark, and the court being now fully advised in the 
premises, it is ordered that said motions be, and the same are hereby, 
overruled. 

Thereupon complainants were given leave to file a motion to re- 
mana nune pro tune as of the — day of ——, 1SS8-, the date at which 
said cause was heard at Iowa City, and the court being now fully 
advised in the premises, it is ordered that said motion to remand 
this cause be sustained, and that this cause be, and the same is 
hereby, remanded to the district court of Marshall county, lowa, at 
the costs of Thurber, Whyland & Co. 

li is therefore ordered, adjudged, and deereed that the detendants 
and cross-complainants, Thurber, Whyland & Co., pay the costs 
herein taxed at 8—, and that execution issue therefor. 

To all which rulings the defendants and cross-complainants, Thur- 
ber, Whyland & Co., at the time duly excepted and pray an appeal 
to the Supreme Court of the United States, which is allowed, and the 

supersedeas bond to be filed herein ts fixed at the sum of 
2323 one thousand dollars, with sureties to be approved by one of 
the judges of this court. 


239 And on the 15th day of January, 18585, the supersedeas 
bond was filed in said cause, which said bond is in the words 
and figures following, to wit: 


92 | Supe s¢ de as Bond. 


In the United States Cireuit Court in and for the Southern District 
of lowa, Central Division. 


A. W. Woopwakp, A. W. LANGpox 
Us. 
THe Marsnate Cannine Co., Toursper, Wuiyitanp & Co., H. C. 
Young, A. T. Brrenarp, & Witttam J. Morrison. 


Know all men by these presents, that Thurber, Whyland & Co., 
as principal, and Geo. Glick, as surety, are held and firmly bound 
unto A. W. Woodward and A. W. Langdon in the sum of one 
thousand dollars, to be paid to the said A. W. Woodward and A, 
W. Langdon, their executors, or administrators: To which payment 
well and truly be made, we bind ourselves and each of us, jointly 

and severally, and our and each of our heirs, exeeutor-, ad- 
239 ministrators, ana SUCCCSSOTS, firmly by these presents, sented 

with our seals, dated Jan’y 15, 1885. Whereas the above 
bounded Thurber, Whyland & Co. has procured and been allowed 
an appeal to the Supreme Court of the United States to reverse the 
judgment rendered in the above-entitled actions by the circuit [court | 
of the United States for the southern district of Lowa, central division : 

Now, therefore, the conditions of this obligation is such that if 
the above-named Thurber, Whyland & Co. shall prosecute their 


THURBER, WHYLAND & CO. VS. A. W. WOODWARD ET AL. 5Y 


said appeal to effect and answer all costs and damages if it shall 
fail to make good its plea, then this obligation shall be void ; other- 
wise, of full force and effeet. 
THURBER, WHYLAND & CO. 
By BINFORD & SNELLING, 
Their Att y-. 
GEO. GLICK. 


256 STATE OF Lowa, 
* SS 
Marshall County, j 


I, Geo. Glick, the undersigned, being first duly sworn, for himself 
says: That he is the surety whose name is subscribed to the within 
and foregoing bond: that he is a freeholder, and a resident of the 
State of lowa; that he is worth double the sum second by said bond 
bevond the amount of his debts and liabilities, to wit, the sum of 
five thousand dollars, and that he has property lable to execution 
in said State equal to the sum of secured in said bond, to wit, the 
sum of five thousand dollars. 

GEO. GLICK. 


Subseribed in my presence ana sworn to before mie by Geo. Glick, 
this 13th day of January, A. D. 1885, as witness my hand and seal 
notarial. 

[SEAL. ] T. BINFORD, 
Not r. Publie, Marshall ( ie la. 


Approved : 
J. M. LOVE, Judge. 
237 Endorsed: 2061. Eq. A.W. Langdon, A. W. Woodward vs. 


The Marshall Canning Company, Thurber, Whyland & Co. 
et al. Supersedeas bond. Filed Jan. 15,1885. Ed. R. Mason, clerk, 


238 And on the 24th day of January, 1885, an original citation 
was filed in said cause in the words and figures following, to 


239 The United States of America to A. W. Woodward «& A. W. 
Langdon, Greeting : 

You are hereby cited and admonished to be and appear at a 
Supreme Court of the United States, to be holden at Washington, on 
Wednesday, Feb’y 18th, 1885, pursuant to an appeal allowed «& filed 
in the clerk’s office of the United States circuit court in & for south- 
ern district of lowa, central division, wherein Thurber, Whyland & 
Co. are plaintiffs in error, and you are defendants in error, to show 


cause, if any there be, why the judgment rendered against the said 


plaintiff in error, as in the said writ of error mentioned, should not 
be corrected, and why speedy justice should not be done to the parties 
in that behalf. 


OU THURBER, WHYLAND & Co. Vs. A. W. WOODWARD ET AL. 


Witness the Honorable J. M. Love, judge of the United States cir- 


cuit court, southern district of Iowa, this 20th day of January, In 
the year of our Lord one thousand eight hundred and elglity-five. 
: J. M. LOVE, Judge. . 
23943 | Endorsed :| No. 2061, hq. A. W. Woodward ef al. vs. 
Marshall Canning Co. ef al. Citation. Filed Jan. 24, 1885. "oe 

Kd. R. Mason, clerk. ) 


Service of the within citation, with copy thereof in hand, is here- 
by acknowledged, this 25rd day of Jan’y, 1885, at Des Moines, lowa. 
NOURSE & KAUFFMAN, 
Att ys toy Woodward AV Langdon, A pp llees. 


YAU) The United States Cireuit Court. Southern District of lowa. 
Central Division. ° 


I, Kdward lt. Mason. clerk of sald court, do hereby certify that the 
above ana foregoing trahiseript contains full, true, and complete 
copies of all the pleadings, proceedings, ana record entries 11) il 
certain cause, adjudicated in said court, wherein A. W. Woodward 
and others were plaintiffs and the Marshall Canning Co. and others 
were defendants, as full, true, and complete as the originals of the 
same now remaim on file and ot record 1) my othee. 

[ further certify that the original citation, with the acceptance of - 
service endorsed therein, is hereto attached and herewith returned. 7 

In testimony whereof, I subscribe my name and affix the seal of 
suid court, at the city of Des Moines in said district. this drd day of 
February, 1885. 

[SEAL. | EDWARD KR. MASON, 
Cle ri: U. S. Circuit Court Nouthern District of lowa. 
at Lh 8 Moines. 


Kkndorsed on cover: S. lowa C. C. U.S.) No. 1269. Thurber, ' 
Whyland WX Company, appellant, ve. A. W. Woodward and <A. W. 


Langdon. Filed, lebruary 0. LSS5. 
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THE CITY OF JOLIET VS. JOSEPH HILLER FOSTER ET AL. 
Pleas in the cireuit court of the United States for the north- 

ern district of Illinois, held at the United States court rooms, 
in the city of Chicago, in the district aforesaid, before the Hon. 
Henry \. Blodgett, district judge of the United States for said 
northern district of Illinois, on Wednesday, the ninth day of June, 
in the adjourned May term of said court, in the year of our Lord 
one thousand eight hundred and eighty-six, and of our Independence 
the one hundred and tenth vear. 


WM. H. BRADLEY, Clerk. 
NORTHERN District oF ILLINOIS, 8s: 


JosEern Hitter Foster ef al. 
VS. -In Chancery. 
Tur Crry or Jonrer. } 


be it remembered that on the seventh day of August, 1884, came 
the complainants, by their solicitor, and filed in the ofltice of the 
clerk of the circuit court of the United States for the northern dis- 
trict of Llineis, at ¢ hicago, In) said district, their bond for costs ana 
bill of complaint in said entitled cause, which said bond and_ bill 
are respectively in the words and figures following, to wit: 


ys Bond for ( nosis. 
Uxirep STATES OF AMERICA, 


SS. 


Northern District of [linois. . 
Circuit Court, July Term, A. D. 1884. In Bill. 
Joserpu Tlitter Foster et al. rs. Tue Crry or Joie. 


[ enter mvself st curity for costs In this cause and promise LO pay 
all costs which may accrue to the opposite party in this action or to 
any of the officers of this court, and in default of payment by the 
complainants of any costs ordered or adjudged to be paid by them 
| hereby agree and stipulate that execution may issue against my 
property for any COSsLSs tuxed against them. 

Dated this 7th day of August, A. D. 1SS4. 

SANFORD B. PERRY. 


Endorsed: Filed Aug. 7, A. D.188S4.. Wm. EL. Bradley, clerk. 


3 l'Nrirep STATES OF AMERICA. 
Northern District of Illinois, | 


R28 ° 


In the Cireuit Court of the United States for said District. 


To the judge of said court, In equity sitting : 

Joseph Hiller Foster, of Portsmouth, in the State of New Hamp- 
shire, and a citizen of the State of New Hampshire; The Ports- 
mouth Savings Bank, a corporation duly organized and subsisting 


under and by virtue of the laws of the State of New Hampshire, 


I—1114 


THE CITY OF JOLIET VS. JOSEPH HILLER FOSTER ET AL. 


having its place of business in said Portsmouth, and a citizen of said 
State; The New Hampshire Guarantee Banking Company, a cor- 
poration duly organized and subsisting under and by virtue of the 
laws of New Hampshire, having its place of business in Nashua, in 
said State of New Hampshire, and a citizen of said State; Lafayette 
L. Freeman and Sewell D. Thompson, of Ithaca, in the State 
of New York: Ezra G. Benedict, of Albany, in the State of 
New York; William H. Tibbits, of White Plains, in the State 
of New York: Robert C. Geer, Abbie S. Ferguson, and Peter © 
Baker, of the city of New York, and all citizens of the State of New 
York; Henry Bettle, P. Jenks Smith, and Wilham Burgoyne, of 
Philadelphia, 11) the State of Pennsylvania, and citizens of the State 
of Pennsylvania; Thomas b. Brown, Obed Bailey, Maurice R. Tra- 
Villa, R. Haines Passmore, Ge orge b. Hickman, and Phebe J. Walter, 
of West Chester, in the State of Pennsylvania, and citizens of the 
State of Pennsylvania; The Pennington County Savings Bank, a 
corporation duly organized and subsisting under and by virtue of 
the laws of the State of Vermont, and having its place of business 
in bennington, in the State of Vermont, and a citizen of said State: 
Indiana L. Mehkee and Daisy R. Tyler, of Columbus, in the State of 
Ohio, and citizens of the State of Ohio: and J. A. Beauvais, of New 
Bedford, in the State of Massachusetts, und a citizen of the State of 
Massachusetts, bring this their bill against The City of Joliet, a mu- 
nicipal corporation duly organized and existing under and by virtue 
of the laws of the State of Il]mois, situated in the county of 
» Will, in said State of Illinois, and within the distriet afore- 
said, and a citizen of the State of Illinois. 

And thereupon your orators complain and say— 

That by certain Instruments in writing, the first or principal one 
thereof bearing date the fifteenth day of March, A. D. ISSO, the 
first supplement thereto bearing date the seventh day of June, A. 
I). ISSO, and the second supplement thereto bearing date the ninth 
day of October, A. D. 1880, copies of which are hereto attached and 
marked “ Exhibit A,” and hereby referred to and made a part hereof, 
the said defendant entered into an agreement with one Jesse W. 
Starr, Jr., duly executed on the part of said defendant and said 
Starr, for the construction and maintenance of a svstem of water- 
works in said city of Joliet, to supply the city and citizens of Joliet 
with water for domestic, manufacturing, sanitary,and fire purposes. 

That said agreement was expressly declared to be made as well 
for the benefit of th ; associates, SUCCESSO?rS, ana assiens of said Starr 

as of the said Starr himself, 
G That said principal agreement was executed on behalf of 

the said defendant by virtue of two resolutions of the city 
council of said defendant duly passed as follows, to wit, one thereof 
ata meeting of said city council held on the eighth day of Mareh, 
1SSV, and the other thereof at a meeting of said city council held 
on the thirteenth dav of March, 1880, in and by which said resolu- 
tions, respectively, the said eity counell, acting for and on behalf of 
said defendant, accepted said centract with said Starr above men- 
tioned, and authorized the mavor and clerk of the defendant to ex- 
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ecute said contract on the part of said defendant, and to attach 
thereto the city seal, which was thereafterwards done. 

That on the 12th day of April, A. D. 1880, the special committee 
of said city council reported tothe said council that said agreement 
with said Starr had been duly executed in duplicate, and one COpy 
of it had been placed in the hands of the clerk of said defendant, 

and said committee recommended that said contract be spread 
7 at large upon the record of the city council and also filed 

for record in the office of the recorder of said Will county, 
which report and recommendation were adopted by said city 
counell. 

That in and by said instruments in writing the said defendant 
vave to said Starr, lis suecessors and assigns, the exclusive right to 
ihe use of the streets of said defendant for the term of thirty vears 
for the purpose of constructing and maintaining therein said system 
of water-works. 

That the question of water supply was wholly experimental and 
undetermined and was left to the election of sald Starr, he adoree- 
ing, however, to furnish an ample supply of water for the purposes 
wforesaid., 

That said Starr entered upon the construction of said system of 
water-works, as in and by said agreements required, and continued 
the construction thereof under the inspection of «a committee of the 
city council of the defendant; that under said inspection he con- 

structed the receiving reservoir and stand-pipe called for by 
s the said agreement; that he conductd thespring water from 

the spring on and in the vicinity of the Brown farm, in said 
agreement mentioned, into sald reservoir; that said Starr, under 
sitid Inspection, laid the ten miles of street mains in the streets of 
the defendant of the sizes designated on a map or plat thereof pre- 
pared and presented by said Starr to the chairman of the committee 
of the city council of the defendant having charge of the construe- 
tion of said system of water-works, which plat for the location of 
said mains was duly adopted by said city council by resolutions 
duly adopted by it on the eighth day of, March, 1880, and on the 
thirteenth day of March, 1Ss0. 

That said Starr furnished and put in complete working order 
pumping machinery, which consisted of two sets of first-class en- 
vines and two sets of first-class boilers, and SO Ct nstructed “and Set 
the same that they could be run separately or together, and would 

pump water directly into and supply the mains aforesaid for 
) all fire purposes, which engines and boilers had a combined 

pumping capacity of at least three million gallons of water 
in twenty-four hours. 

That the city council of the defendant, at a meeting thereof held 
on the tenth day of May, ISSO, resolved that a special committee of 
three members of said eouncil be appointed by the navor, with the 
mavor and city attorney added, whose duty it was declared to be to 
take a eeneral oversight of the said syste of water-works during 
their construction, and such. committee was duly appointed by the 
mavor of the defendant. 
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That said city council of the defendant, at a meeting thereof held 
on the 20th day of July, 1881, passed an ordinance for the appro- 
priations to defray the expenses of the defendant for the then current 
fiscal year, in which the sum of 8100 was appropriated for a gong at. 
the water-works, and the sum of $100 was appropriated for a fire 

alarm to the water-works, and the sum of 853000 was appro- 
10 priated for the rent of sixty hydrants. 

That said city council of the defendant, ata meeting thereof 
held on the first day of August, ISS], passed an ordinance in and 
by which a tax was levied and assessed to pay, amMone other things, 
the appropriations above made for water purposes. 

That said city council, ata meeting thereof held on the 6 day of 
December, 1SS1, received a request from a meeting of the citizens 
of the defendant, held on the filth day of said December, to order a 
test of the capacity of the water-works to throw water from five 
different hydrants at the same time to a heighth of one hundred 
feet, said test to be of two or three hours’ duration. 

That the said city eounell, in puUPrsuahnee of said request and at 
the same meeting, the said council passed an order requesting the 
City of Johet Water Works Company, which had then become the 

assignee and successor of said Starr of said system of water- 
1] works, to give the test suggested by said citizens’ meeting. 

That the said city council, at a meeting thereof held on the 
7th day of December, 1SS1, on motion, allowed the said Starr the 
use of five sections of hose and the necessary nozzles for the same 
to make the test above mentioned. 

That at a meetin: of the said city couneil held on the 12th day of 
December, 1581, the said Starr presented a communication to said 
counell, in which, to remove all doubt as to the capacity of said 
water-works as then constructed, he offered to put In one more set 
of boilers, ana pursuant to said offer the said Starr did thereupon, 
and as soon after as it could be reasonably done, put in, for the use 
of said water-works, another set of boilers, making three in all. 

Your orators further show unto your honors that from the date 
of said principal agreement between said defendant and said Starr, 
to wit, loth March, 1550, up to and until on or about the twelfth 
day of December, 18581, the said Starr was engaged in the eon- 

struction of said svstem of water-works in said principal 
12 and supplemental agreement mentioned under the super- 

vision of the city council of the defendant and of its com- 
mittee, and, so far as it appears from the records of said city council 
and so faras your orators know, are informed, or have reason to 
believe, Was so constructing the same to the satisfaction of said de- 
fendant, so far as the work progressed. 

That, while there were some delays in the progress of the work, 
they were occasioned largely by the difficulty of finding proper and 
sufficient water-supply—delays which worked no injury to the de- 
fendant and to which, so far as the records of its council show, no 
objections were made. 

That said progress of the construction of said system of water- 
works, so made in apparent harmony between the parties, gave as- 
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surance to your orators that no controversy had arisen or was likely 
to arise between the said Starr and said defendant or between the 
assignee and successors of said Starr and said defendant. 
1s And your orators further show unto your honors that the 
said Starr, in order to procure a site for the construction of 
said system of water-works, in October, 1880, purchased about nine 
acres of land near the eastern limits of said city, at a cost of forty- 
eight hundred dollars, upon which he subsequently erected the res- 
ervolr stand-pipes, pumping-engines, and boilers and the necessary 
buildings therefor, for the use and constituting a part of said system 
of water-works. 

That in or about the month of November or December, 1880, the 
said Starr caused to be duly organized a corporation under the laws 
of the State of Illinois, kno'vn as the City of Joliet Water Works 
Company, having its place of business in said city of Joliet; that 
the apparent object and purpose of this incorporation was that it 
should be made the assignee and suecessor of said Starr in the own- 
ership and management of said system of water-works, as was the 
evident intention of said agreement between the said Starr and the 

defendant; that the certificate of the complete organization of 
l4 suid water-works company, bearing date 29th November, 

ISSO, was on the first day of December, 1880, filed for record 
in the recorder’s office of said county of Will. 

That afterwards, to wit, on the ninth day of December, 1880, the 
said Starr and the said water-works company entered into an agree- 
ment in writing, bearing date the day and year last aforesaid, in and 
by which it was recited that the said Starr had entered into an 
agreement with the defendant as is above set forth and for the pur- 
poses therein expressed; that the said Starr had already entered upon 
and was then actively engaged in the construction of said water- 
works under and by virtue of said avreement, and that the said Starr 
had then acquired by purchase divers rights In real estate forthe eree- 
tion of a reservoir, stand-pipes, &e., and in and by which agreement 
with the said water-works company the said Starr, for the considera- 

tions therein expressed, did grant, bargain, sell, assign, alien, 
Ly) convey, and set over to the said The City of Joliet Water 

Works Company and its assigns forever each and all of said 
contracts with the defendant and all his, said Starr's, rights, interests, 
benefit, franchises, liberties, and estate derived or acquired through, 
under, or by virtue of said contracts with said defendant, and also 
all the machinery, reservoirs, water-pipes, hydrants, real estate, water 
rights and privileges, and all other personal and real estate and 
property of ever- name and nature then owned, possessed, or held 
by him under said contracts or in and about said svstem of water- 
works in the said eity and town of Joliet, with all the appurtenances, 
privileges, rights, and franchises thereto belonging or appertaining ; 
to have and to hold the same unto the said The City of Joliet 
Water Works Company and its assigns forever, which said agree- 
ment was duly executed and acknowledged by the parties thereto, 
and on the day of its date was filed for record in the recorder’s 
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office of said Will county, to which or a_ certified copy 


1b thereof your orators pray leave to refer to in support of the 


allegations of this bill. 
That in and by the instrument last above mentioned the said 


Starr assigned, transferred, and conveyed to the said The City of 


Joliet Water Works Company all the rights, titles, interests, privi- 
leges, easements, franchises, property, and rights of property which 
he acquired by, through, and under his said agreement with said 
defendant, and also the entire system of water-works then con- 
structed and thereafter to be constructed by him. 

that the said The City of Joliet Water Works Company, pursuant 
to its agreement with said Starr and in part payment of the con- 
sideration for which said Starr conveyed to it said system of water- 
works as muy mentioned, made and exeeuted its two hundred and 

elehtv bonds, bearing date the ninth day of December, 1850, and 

wii red one (1) to two hundred ana eighty (280), both in- 

elusive, each for the sum of five hundred dollars, and made 

Ly pavable to the Guarantee Trust and Safe Deposit Company 

Philadelphia, or bearer, on the first day of July, 1910, 

with interest thereon at six per Cent. per annum, pavs able on the 

first day- of January and July in each year, and delivered the said 
bonds so exccuted to the said Starr. 

That the said The City of Johet Water Works Company, in further 
performance of its said agreement with said Starr in the purchase of 
suid system of water-works on the ninth day of December, 1885, duly 
made and executed under its corporate seal and caused to be sub- 
scribed by its president and attested by its secretary and to be duly 
acknowledged and delivered to the said Guarantee Trust and Safe 
Deposit Company its certain indenture of mortgage bearing date the 
day and vear last aforesaid, wherein and whereby it granted, bar- 
gained, sold, assigned, aliened, and conveyed to the said Guarantee 
Trust and Safe Deposit Company and to its assigns forever all the 

lands and tenements which the said water-works company 
Ls then owned or might thereafter acquire in the town or city 
f Jolict aforesaid, and all its water-works, reservoirs, pipes, 
machinery, pumps, pumping-engines, cngine-hous . [and] water- 


basins then owned or thereafter Lo be acquired by 1 all the tools, 
implements, and equipments then owned o lg reafter to be 
1%) acquired by it for the nse of said narcosis also all the 


corporate rights, liberties, privileges, and franchises of = 
water-works company, and all its property and prope rty-rights of, 
and to said water-works and its appendages, or In anywise rel; ating 
thereto, and all its estate, right, title, interest, property, claim, and 
demand whatsoever, in law or equity, in and to all and singular the 
said premises—to have and to bold the same unto the said Guarantee 
Trust and Safe Deposit Company and its assigns in trust, neverthe- 
less, for the security, equal use, and benefit of the legal holders of 
each and all of said bonds above mentioned, which said indenture 
of mortgage was allerwards, to wit, on the ninth dav of December, 
ISSO, filed for record in the recorder’s office of said Will county, as 
will more fully appear by the certificate of said recorder thereon cn- 
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dorsed, reference to which, or to a certified copy thereof, being hereby 
made for full particulars thereof; and your orators pray leave to pro- 
duce the same at all convenient times as evidence of the allegations 
herem relating thereto. 

And your orators further show unto your honors that they are 
informed and. believe, & so state the fact to be, that the said Starr, 
within the times granted to him by said defendant, had laid the ten 
miles of pipe and set the sixty hydrants therein, as by hisagreements 
with said defendant required; that he had procured the land as afore- 
said on which to erect the reservoir, stand-pipe, engines, boilers, and 
suitable buildings therefor; that he had erected and built said res- 
ervoir, stand-pipe, and buildings and set therein said engines and 
boilers; that he had procured what was then supposed to be an 
ample supply of water for the purposes required; that he had let 
the water into the mains and distributing pipes, and commenced 

the delivery of water to supply the city and citizens of Joliet 
2) aforesaid; that while the said system, being wholly new, did 

not work as smoothly or as perfectly as was desirable it 
should, the said Starr continued to work upon it and to improve 
and perfect it up to some time In the spring of 1552. 

That in and by the said instrument in writing by which said 
Starr 1n) December, LSSO, conveyed the said system of water-works 
to said water-works company he agreed, for the consideration therein 
expressed, to complete said system of water-works in accordance 
with his contract with said defendant, and to turn them over to 
said water-works company as a completed system of water-works, 
under which agreement the said Starr, notwithstanding his said 
conveyance to said water-works company, continued the construe- 
tion and completion of said works up to the time last aforesaid. 

That some time in June or July, 1552, suits were commeneed in 
the circuit court of Will county aforesaid by divers persons against 
said water-works company, and in one thereof in which Edward R. 
Knowlton was plaintiff jadgment was obtained, upon which judg- 
ment the said Knowlton sued out of the same court a ereditor’s bill 
against the said The City of Johet Water Works Company and 
others, in which a receiver of said water-works was appointed by the 
said cireuit court of Will county in the latter part of July, 1882, 
and all further powers of the said Starr and said water-works com- 
pany was suspended thereby. 

And your orators further show unto vour honors that the said 
Starr in January, 1SS1, soon after he got possession of said bonds 
placed them for sale in the hands of a broker in the city of New 
York, and such representations were made by said Starr and his said 
broker as to the terms of said contract with said defendant that 

vour orators (excepting said Foster) believed they were a safe 
2] investment and well secured, and purchased a large amount 

of the same at various times during the year 1881 and prior 
ce the first day of October in that year, agerevating the Sut ot 
S$123.500 out of the whole issue of 8140,000. 

That when your orators ascertained the fact of the embarrass- 
ment of said water-works company and of the proceedings in law 
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and equity aforesaid against it they at once,-being a majority of 
of the holders of the bonds of said water-works company secured by 
said mortgage, took steps to authorize the trustee, the said Guaran- 
tee Trust and Sate Deposit Company, to commence proceedings to 
foreclose said mortgage, the said water-works company having de- 
faulted in the payiment of the interest due on said bonds. 

That the said trustee caused the said ecreditor’s bill of Edward R. 
Knowlton against the said The City of Johet Water Works Company 
et als. to be removed from the circuit court of Will county to this 
court and, on ihe ninth day of October, 1882, caused a copy of the 
record of said cause to be filed in this court, and the said cause was 
thereupon ordered .to be docketed in this court. 

That on the 25th day of October, 1SS2, the said trustee, the Guar- 
antee Trust and Safe Deposit Company, filed in said last-named 
eause its cross-bill for the foreclosure of said mortgage. 

That it appears by the records of the cireuit court of said Will 
county that, in order that there should be no suspension in the 
operating of said water-works and that the same should be continued 
In operation for the supply of water to the city and citizens of Jo- 
liet, a large number of said citizens being then takers of said water, 
the court authorized the receiver by it appointed to borrow the sum 
of two thousand dollars and to give the usual receiver's certificate as 

evidence thereof, which certificate, by the order of said court, 
22 was made a first lien upon all the property of said water- 
works company. 

That afterwards, to wit, on the 11th dav of November, 1882, the 
said sum of two thousand dollars having been exhausted by said 
receiver and his certificate therefor having matured, this court, In 
order further to keep said water-works in operation, authorized the 
said receiver to borrow four thousand dollars, to be used in part to 
pay his previous loan and in further part to keep said works run- 
ning, and entered an order making said Jast-named certificate a first 
lien upon said works, 

The said receiver held possession of said works under the order of 
said courts for upwards of thirteen months, during all of which time 
the water pumped by him was used by the citizens of Johet and by 
the city of Joliet in its publie buildings and by it paid for, and the 
said receiver expended large portions of said money in the repairs 
of the mains and distribution pipes and hydrants in the streets of 
the defendant without opposition Or objection from said defendant. 

That afterwards, to wit, on the 3lst day of March, 1883, such 
proceedings were had in said Knowlton case in thts court that a 
decree was therein entered directing a sale by IE. B. Sherman, [sq., 
one of the masters of this court, of all the right, title, interest, prop- 
erty, rights of property, contract rights, and estate of said The City 
of Johet Water Works Company, its successors and assigns, in and 
to all and singular the said system of water-works of the said The 

City of Joliet Water Works Company situated, located, and being in 
the said city and town of Joliet, in the county of Will aforesaid, inelud- 
ing all the machinery, boilers, pumping-engines, boiler and engine 
liouses, stand-pipe reservoirs, water-pipes, street mains, hydrants, sup- 
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plies, tools, materials, fixtures, personal property, and appurte- 
25 nances belonging to or in any manner or way used or connected 
with said system of water-works, also in and to all contracts and 
agreements of said Starr with said defendant relating or pertaining to 
said system of water-works and the right to construct and maintain 
the same in said city, including all the rights, benefits, franchises, 
liberties, privileges, property, rights of property derived or acquired 
by said Starr by or threugh, under, or by virtue of said contract 
with said defendant, being the Same contracts between said Starr 
and said defendant hereinabove mentioned, and also all the right, 
title, and interest of the said The City of Joliet Water Works Com- 
pany and those claiming under it In and to all the lands, tenements, 
real estate, water-springs, Water-ways, Water-courses, 4nd privileges 
in said decree particularly described, being the same which then 
constituted, and now constitute, a part of the said system of water- 
works and upon which said land and real estate the reservoir, water- 
supply, stand-pipe, boilers, engines, and the buildings covering them, 
belonging toand forming a part of said system of water-works, are 
constructed and situated, reference to which sald deeree IS hereby 

made for the full particulars thereof. 

That the said master, pursuant to the mandate of said deeree, after- 
wards, to wit, on the 28th day of April, 1585, sold all of the premises, 
property, rights of property, ana system ol water-works, as a whole, 
iil public auction, and Your orator, the said Joseph Ililler Foster, 
purchased the same at said master’s sale. 

That afterwards, to wit, on the 26th day of May, 1883, the said 
master filed in this court in said Knowlton case his report of said 
sale to your said orator, to which report reference 1s hereby made 
for the full particulars thereof. 

That afterwards, to wit, on the 26th day of June, 1855, this 
24 court, by a decretal order entered in said Knowlton cause, 
confirmed the said master’s said report of said sale to your 
orator, the said Foster, and confirmed and ratified the said sale, and 
ordered and directed that your orator, the said Foster, as such pur- 
chaser, be let into the possession of the premises by him so purchased 
as aforesaid, to which decretal order reference is hereby made for 
the full particulars thereof. 

That afterwards, to wit, on the 25th day of August, 1885, another 
decretal order was duly entered by this court in said Knowlton ease, 
In and by which the receiver of the property of said The City of 
Joliet Water Works Company so purchased as aforesaid by your 
orator, the said Foster, was ordered to turn over and deliver to your 
sald orator, as such purchaser, or to such person and persons as VOuUP 


said orator or his solicitor might in w riting designate and direct, 


the possession and control of all the property and effeets of said 
water-works company then in the hands and possession and under 
the management and control of said receiver, and so purchased by 
vour said orator; and the solicitor of your said orator, in the name 
of your said orator, having in writing requested and directed the 
suid receiver to turn over and deliver to James G. Elwood, of said 
Joliet, is the auevent, and for the use of your sald orator, the entire 
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possession and control of all the property and effects in said  last- 
named order mentioned, the same was so turned over and delivered 
to said Elwood by John D. Paige, the said receiver, on the dist day 
of August, 1SS3, all of which appears by il COPY of <1 decretal order 
and of the certificate of said receiver appended thereto hereto at- 
tached and marked “ Exhibit Bb” and made a part hereof, 

And your orators further show unto vour honors that vour orator, 

the said loster, has, ever since the Possess lon of said prope 
25 erty and effects were so as aforesaid turned over and delivy- 

ered to him, as aforesaid, had, by himself and his agents, the 
full, sole, and exclusive possession, control, and management of said 
svstem of water-works and all the pyran ruy, re al ane personal, COlll- 
posing the Sale, except so far as he and they have be 1) unjustly 
and unlawfully interfered with by said defendant, as is hereinafter 
more particularly set forth 

Lnid your orators further show unto your honors that those of 
your orators above named, exc pting the sald be ster, are holders 
and owners of the bonds of the said The City of Joliet Water Works 
Company to the amount of one hundred and twenty-three thousand 
and five hundred dollarsthereof; that your said orators as the holders 
of said last-named bonds combined together to purchase the said 
system of water-works at said sale thereof by sald master, and au- 
thorized and empowered your orator, the said loster, LO purchase 
the same on their account and for their use, and the said Foster so 
made said purchase, and now in fact holds the said system of water- 
works and the property composing the same as trustee for the use 
and benefit of the others of your orators, who own the beneficial use 
thereof and will hereinafter, for convenience of separate and collect: 
ive reference, be designated and referre d to as the beneficiaries of 
said system of water-works. 

And your orators further show unto your honors that as a peur’ of 
the relief sought and granted in the cross-bill filed in said Knowlton 
suit, one Harnet Brown, a defendant thereto, Was, by a decree: ot 
this court, entered therein Oli the ria day of August. ISS5, ord red 
and directed to convey to your orator, the said Foster, by a proper 
deed as therein directed the land and _ real estate, springs anal 

water-supply, and sources which constitute a part of the said 
26 system of water-works and on which the reservoir, stand-pipe, 

buildings, pumping-engines, and botiers are constructed, 
upon thie paviment to her by said Foster of the sum of S3,.964, and 
in default of such conveyance by said Brown the same to be made 
by one of the masters of this court, reference to which said decree is 
hereby made for the full particulars thereof. 

That the said Harriet Brown, upon being tendered said sum of 
money and interest thereon, neglected and failed to make such con- 
veyance to your said orator: whereupon your orator, pursuant to the 
terms and provisions of said decree, afterwards, to wit, on the ISth 
day of August, 1885, paid to the clerk of this court for the use of 
said Brown the sum of $3,967.30, and thereupon John I. Bennett, 
one of the master’s of this court, executed and delivered to your 


orator, the said Foster, in conformity with the provisions of said 
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decree, a master’s deed of said lands and real estate, bearing date 1Sth 
August, 1583, which deed was afterwards, to wit, on the 14th day 
of December, ISS3, filed for record in the recorder’s office of said 
Will county, reference to which is hereby made for the fall particu. 
lars thereof. 

And your orators further show unto your honors that they are 
Informed and believe, and so state the faet to be, that the said Starr 
and the said The City of Joliet Water Works Company, prior to the 
apport nt of said John 1). Paige is the receiver of the said Water- 
works and property of sid COMPANY, as hereinbefore stated, had ex- 
pended in the construetion of said system of water-works—that is 
towards the purchase-money of the land and water-supply, the con- 
struction of a reservoir, stand-pipe, engine, and boitler-houses, the 
purchase sind setting of two sets ol pumpiIng-engiir and three SCs 
of boilers, the purchase and laying of upwards of ten miles of mains 

ane distribution pipes, and the setting ot SIXty hverants sunie 
| the expenses incident theréto—upwards of the sum of one 
hundred seven thousand and five hundred dollars. 

And your orators further show unto your honors that when they 
vot possession of said water-works they, with the full knowledge of 
sald defendant and without protest or objection by or from it, find- 
ing that the wat r-supply for said sVstein of water-works was not as 
large or as pure as it ought Lo be, commenced a series of eXpert- 
ments to ascertain whether a sufficient quantity ol cood water could 
be procured suitable for the uses and purposes contemplated by said 
coutract of said Starr with said defendant; that after making sull- 
able experiments at large cost it was ascertained that an abundance 
of pure water could be obtained upon the land of your orators 
above-mentioned by sinking a well eighteen feet in Internal diam- 
eter to the depth of about thirty-five feet, and so constructing the 
wall of the well as to keep out all surface water and all water trom 
strata above about thirt, feet deep; that if such a well was sunk if 
would be necessary to construct over it new buildings in which to 
place the boilers and pumping-engine, the expense of all which 
would be very great. But your orators, desiring to do all that it 
Wiis possible to be done to furnish the city and citizens of Joliet 
with an ample supply of pure water, decided to make said improve- 
ments, and thereupon dug said well and built said new building and 
reset therein the pumping-engines and boilers and placed the works 
in a condition to pump and deliver at all times a large amount of 
water in excess of that called for by suid Starr contract with the de- 
fendant: thet in making these improvements your orators actually 
expended therefor upwards of twenty-seven thousand and five hun- 
dred dollars, which, with the sum so paid by them as aforesaid to 

the use of said Brown on account of said land ($3,967), makes 
oO a total of 351,467. 

That, in addition to the above-stated cost of said systetn of 
water-works (31358,967), there should be added a large sum for inter- 
est, incidentals, salaries, superintendence, cost of experiments to gct 
eood Witter, We., XC. W hich would Increase the actual pore Sent cost of 
said system of water-works to the approximate sum of $145,250. 
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And your orators further show unto your honors that the city 
counell of the defendant, at a meeting - the reof held on the twelfth 
day of December, ISSI, on motion, voted that the MavVOr of the de- 
fendant “appoint a special committee of three to draft suitable 
resolutions for the revoking of the water-works contract with Jesse 
W. Starr, Jr., the committee to report Tuesday evening at 7.30 p. 
m.,’ being the next evening thereafter. 

That pursuant to said motion such a committee was thereafter 
appointed, and at a meeting of said city council held on the thir- 
teenth day of December, 1881, the said committee made a majority 
and a minority report Upon the subject, the majority reporting the 
following pretended resolution for the consideration of said city 
council, to wit: 

one gine That all rights abhak dyad hises eranted LO the sald 


Jesse W. arr, Jr.. his sueeessors and uassions. be, and the same 
hereby are. Hi dd. le Lermne ed, and forte if ted : ana 
tp r resolved. That the said contract by and between the 


sald Jesse W. Starr, Jr., and the city of Joliet and all supplemental 
coutracts shiereed to in the preamble and resolution be, and the 
same are hereby, declared determined, forfeited, and annulled.” 
That the said city councl adopted the two pretended resolutions 
above mentioned without the knowledge or assent of any of your 
orators,and immediately after performing said act adjourned. 
Zo And your orators further show unto vour honors that at 
the time the said two pretended resolutions were adopted by 
sald elty eounell of said defendant and for more than a Veoar then 
last past the said Starr had had no right, title, or interest In said 
contract with the defendant, he having duly assigned and trans- 
ferred ‘ll his rieht, title. ana interest therein to the sila The City 


of Joliet Water Works Company more than a year prior thereto, of 


which the said defendant had notice. 

That at the time said two resolutions were adopted the nights, 
privileges, franchises, easements, and rights of property granted by 
said defendant to said Starr in and by said contract between them 
were, and for more thana year prior thereto had been, vested In and 
belonged to said water-works company, subject to the mortgage 
aforesaid and your orators’ interest therein. 

That at the said time and for more than a year pl lor thereto, as Is 
shown by the public records of said Will county, the said mortgage 
of said water-works company to said Guarantee Trust and Safe Com- 
pany, covering and conveying said rights, aeieiiaane franchises, 
easements, and rights of property to the grantee therein to secure 
the pavinent of the bonds of said water-works COMPANY held by the 
said bereficiaries of said system of water-works, was in full foree and 
effect. 

That the said defendant gave no notice whatever to any of the 
persons owning or having an interest in or claim upon said w: iter- 
works of any intention or purpose of taking the action declared 3 
said resolutions. 

That the passage of said resolutions was the naked, unauthorized, 
and unlawful assumption of a power not vested in said city council, 


- 
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and was and is an act wholly void and without the slightest 
30 foree, binding effect, or influence upon the rights and inter- 

ests of your orators in and to the rights, privileges, franchises, 
easements, ana riglits of property granted by sail defendant to said 
Starr and owned and held by your orators as herein set forth. 

And your orators further show unto your honors that after the 
said city council made its unlawful attempt as aforesaid to cancel 
and annul its said contract with said Starr and to confiscate the 
property of your orators based thereon the defendant continued to 
take and use the water furnished to it by and through said system 
of water-works and to pay for the same at the times and in the 
amounts specified on a schedule thereof hereto annexed, marked 
“Schedule C,” reference to which is hereby made and the same 
made a part hereof. 

That this use of said system of water-works by the defendant to 
supply its sclhool-lhouses and other public buildings Wis ana Is il 
direct and unqualified act recognizing the rights of your orators as 
they are it rein scl forth. 

Your orators further show unto vour honors that during the time 
the said system of water-works were in the hands of the receiver the 
distributing pipes and hydrants in said works, owing to various 
CHUSECS, gol out of proper condition, and when the Satine Came into 
thre Possession and control of the sac Klwood, as the ayent ot your 
orator, the said Foster, they were in many parts and places in a 
defective and leaky condition; that the works for a year prior 
thereto had been in operation and supplying the city anid citizens 
of said Joliet with water, but owing to the then defeetive condition 
ofthe pipes and hydrants and the large leakage and waste of water 
consequent thereon the said works hal been operated ata large daily 
loss, Which had been pric by said receiver out of moneys borrowed 

by him as aforesaid. 


Ol That when your orator, the said loster, received the pos- 


session of said water works, under the order of this court, as 
above stated, the said Kelwood, us his agent, at once commenced to 
repair the said pipes and hydrants-in order to stop the said leakage 
and waste of water, as he had had the full right and power to do, 
and the defendant and its executive officers thereupon denied the 
rights of your orators to repair their said works or to Open the streets 
of sald city of Joliet for that DUPPOse, pretending that the resolu- 
tions so passed ils aforesaid by the city council of sad defendant 
were effective to deprive your orators of all rights in said streets, and 
the said defendant thereupon unlawfully, unjustly, and oppressively 
attempted to prevent your orators trom Op ning said streets for the 
purpose of making said repairs, although your orators offered to the 
defendant to give to it ample bonds, conditioned to put said streets 
In cood repair and condition again, and pruiy all damages to which 
said city might be subjected by reason of any act of your orators. 
That when your orators, by their said agent Elwood, undertook to 
make such repairs, the defendant, by its agents and police officers, 
atonce unlawfully and unjustly, and without right, arrested the 
laborers employed by your orators to make such repairs, and would 
not permit them to work. 3 
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That the said Elwood thereupon made application to Thos. J. 
Kelly, then the mayor of the defendant, requesting that he would 
direct the police department of the defendant not to interfere with 
the work of making such repairs; that in response to said request 
the said Kelly, as such mavor, sent a letter to said Elwood, of which 
the following is cl COPY, LO wit ; 
oe JOLIET, oa) @ Nov. 15th. 1SS5. 

Mr. J. G. Elwood - 

Drak Str: Regarding the matter we were talking about this 
morning, ealled li to Te 1] you that Ol} consultation with different 
city officials | have concluded to give no permission to those in the 


employ of the Will r-works COM> iv to do any vork in the Wad ot 


repairs Oh ahy of taese Pipes Or iy lrants within the city limits, the 
sole reason for this action on ay par lL) pre thy fact [ thacat thie « ity of 
Joliet recog niz s the existence of no water- vorks Co. having any 
right of way nor any franchise allowing them to occupy the streets 
of our city. 


Respectfully, THOs. J. KELLY, Mayor. 


That the said mavVor ailerw ards, in) respolse lO further ellort of 
said Elwood to induce the defendant not to interfere with the em- 
ployees of your orators In repairing said pipes and hydrants, ad- 
dressed another communication to the said Elwood, of which the 
following Is a copy, to wit: 

JOLIET, 12-7-1SS3. 
Mr. Z. (x. Kelwood : 

Dear Str: [am finally of the opinion that it would not be for 
the interest of the citv to permit vou, as representing a water-works 
C’o., to interfere with the streets to enable you to repair your mains. 

Respectfully, LT. J. KELLY, Jayor. 


Oo That your orators and the said Elwood continued to use 
only persuasive and kindly means to induce the defendant to 
desist from its unjust, unlawful, and oppressive acts towards your 
orators, and thereafterwards made repeated efforts to induce the 
olhcers and agents of the defendant cf forego and relinquish the 
unwarranted attitude and Op) sition Which it had assumed towards 
your orators and their said rights and interests, and as the results 
of those efforts the said ki lly, as such IAaAVOP, addressed and de- 
livered to said Elwood a communication, of which the following isa 
COPY: 
JOLIET, ILL... May Sti, ISS. 

Joliet Water Works Co., Joliet, Tl. 

GENTS: Permission is hereby granted you to go upon and dig 
so much of the streets as may be necessary for the purpose of repair- 
ing the hydrants located at the following-named points : 


4 Up 


One cor. 2d ave. and Isustern avenue. 
sé ée At}, sé éé 


(One cor. ith Ve. and Richards strect. 


a fa 6 4 Union 
“6 “ Collins and Irving 
$4 “ Collins and Benton 
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This permission being granted, however, with the distinet under- 
standing and agreement that any rights or privileges of the city to 
or in said streets are not to be affected thi reby, and that the city 
does not admit the existence of any contract between the said water- 

works and itself, but, on the contrary, with the distinet un- 
S4 derstanding that said company has no right whatever In or 

to said streets or any streets of said city, and if this permis- 
sIoh Is aec pted it is to be accepted with the above understanding. 


Resp tly, THOS. J. KELLY, Mayor. 


That your orators, as patiently as it was possible, continued to run 
suid works and supply said city and citizens of Joliet with water 
under the circumstances aforesaid, running the same at a great loss, 
daily pumping, i) order to overcome the sid leakage ana wiste, 
over six times as much water dai/y as was necessary to supply the 
customers of the water-works, and thus continued, hoping that a 
better and more just and kindly feeling towards your orators and 
their said effects to supply water to the defendant and its eitizens 
would be manifested by the defendant and its city council until it 
seemed to your orators thraat patience and forbearance ceased to be a 
virtue, Whereupon your orator, the said Foster, addressed a commu- 
nication to the city council of the defenda it, under date of 18th July, 
ISS4, a copy of which is as follows, to wit: 


To the hon. mavor and common counell of the city of Joliet. 
GENTLEMEN: The undersigned respectfully requests permission 
from your honorable body LO repair the mains and livdrants of the 
present svstem of water-works in said city of Joliet upon filing a 
bond with the city clerk of said city in the } hal sum of SLO.OOO to 
Save sid elty harmless Irom all loss or damage by reasoll of vrant- 
Ing such permission, or on account of any work done thereunder ; 
such permission to be given without prejudice to the mghts of said 
city or of the undersigned or his assigns, under and by virtue of the 
contracts made by said cliy ot Joliet an Jesse W, Starr, jr. 
J. HILLER FOSTER, 
7) ustee, AC. 


That the said city council have thus far declared to take 
35) any action upon said request of your orator granting the per- 
mission to make such repairs. 

That your orators, by reason of the hostility and acts aforesaid of 
sald defendant and of its council, are unable to reparr and preserve 
and protect their said property without incurring the continuous 
risk of having their employés and agents arrested and imprisoned 
by the defendant and the eX pense of defending them acalst such 
unlawful arrests and imprisonment. 

And your orators further show unto your honors that the said de- 
fendant still unjustly and to the great loss, damage, and Injury of 
your orators, pretends, insists, and claims that it has in and by its 
said two pretended resolutions, adopted as above set forth without 
the ass nt of your orators or either of them, caneell d and annulled 
ull the rights, privileges, casemeclits, franchises, and riglits Ol Prop- 


erty which your orators acquired as the assignees and successors of 
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said Starr, granted to him by said defendant in and by the contracts 
between them hereinabove mentioned, and that vour orators have 
ho rights or privileges in the streets of the ety of Joliet aforesaid, 
notwithstanding the large sums of money expended by said Starr 
and your orators in the construction and maintenance of said system 
of water-works. 

And the said defendant and its executive oflicers refuse to recog- 
nize any rights or privileges of your orators In said street, and 
threaten to commence suits against your orators to drive them out 
of the city of Joliet and to destroy their property, placed there In 
perfect ood faith under the terms of said Starr contract, and in other 
Ways to annoy, harass, and oppress your orators, and to that end at 

a mecting of the city council of said defendant, held on the 
ob twenty-third day of July, 1S84,a motion was made by a num- 

ber of said council and adopted by said council empowering 
its judi¢lary committee to employ counsel to commence proceedings 
against your orators to drive your orators out of said city, the ap- 
parent object and purpose of said council being to wholly prevent 
your orators from furthe) Opn rating their said system of water-works 
in said city of Joliet and forcing them toabandon the same er to sell 
the same to the defendant or to other parties at a nominal price 
greatly below the actual cost and value thereof. 

And your orators further show unto vour honors that since the 
said svstem of water-works came into their hands and possession as 
aforesaid the have made such repairs, changes, alterations, and 
Improvements therein that the same are now (with the exception 
of the repairs needed in the distribution pipes and hydrants, and 
Which they have been unlawfully and unjustly prevented by the 
defendant from Inaking cls above set forth), in most complete COll- 
dition for all the use and service contemplated by said contract of 
the defendant with said Starr, and have been and are now con- 
structed insubstantial compliance with the spirit, true intent, terms, 
and meaning of said contract. 

That your orators and their predecessors now supply, and for 
nearly two years last past have supphed, water to the defendant for 
the use of its public buildings, and to a large number of its citizens 
of the said city of Joliet, but that the long and persistent opposition 
and persecution of your orators by the defendant and its executive 
otticers and city council has, as your orators are Informed and be- 
lieve, worked great damage and injury to your orator, in this, among 
other things, that a large number of the citizens of said city seelng 
the course taken by the defendant and its executive ofticers and city 

council, and the efforts made by them to injure, annoy, har- 
OF ass, and embarrass your orators in their efforts to perfect 

said system of water-works, and not knowing what the effect 
and outcome thereof would be, hesitated about incurring the ex- 
pense of making the requisite connection with the water-distribution 
pipes of your orators, and vour orators thereby lost the income and 
benefit which they might and ought to, and except for the said ae- 
tion of the defendant, &c., otherwise would; have derived from their 
said water-works. 
And your orators further show unto your honors that desiring, if 
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possible, to come to some fair, just, and amicable understanding and 
agreement with said defendant, and to adjust with it all its said 
contentions, has made repeated overtures to the defendant for that 
purpose, and made to it all the concessions which your orators could 
possibly make and retain to themselves their said property and the 
proper control and management of the same, all of which has been 
without the slightest beneficial result, and your orators have now 
no alternative left for the conservation of their property and rights 
and privileges but to appeal to the tribunals established by law, for 
such prot ection as the ‘Vo may be entitled to. 

That, so far as your orators are informed and believe, the said 
defend: anit bases its said unjust and oppressive O}) position to your 
orators’ [and] interference with your orators’ said rights, privi ileges, 
easements, and franchises in the streets of said defendant sole ly upon 
the alleged force and effeet of said pretended resolutions in and by 
which the defendant, without right or authority of law, and with- 
out the assent of said Starr or the said The City of Joliet Water 
Works Company or the said Guarantee Trust and Safe Deposit 
Company, or of your orators, or either of them, attempt d to cancel 

and annul its said contract with said Starr, and to caneel, 
38 annul, revoke, and — all the rights, privileges, ease- 

ments, franchises, and rights of property granted by said de- 
fendant in and by said contract to said Starr, eal successors and as- 
sions: whereas your orators charge that said |) rretended resolutions 
were and are of no force or effeet whatever, either In law or r equity, 
and have no effect on the r lolits of \ your orators as herein set forth, 
and are in no manner a justification, authority, or pretence even for 
the said unjust and oppressive action of the defendant and its exe- 
cutive officers. 

To the end, therefore, that the said defendant may, if it can, show 
whi your orators should hot have the relief hereby praved, and may, 
but not upon oath (the oath to the answer of the defendant being 
hereby expressly waived), according to the best and utmost of its 
knowledge, renembranee, information, and belief, full, true, direet, 
and perfect answer make to all and singular the matters hereinbe- 
fore stated and charged as fully and particularly as if the same were 
hereimatter repeated, and it thereunto distinetly interrogated ; 

And that the said defendant; its city council, mayor, chief of 
police, city attorney, counsellors, attorneys, solicitors, officers, and 
agents may be restrained by an Injunction issuing out of and under 
the seal of this court from commencing any suit against your ora- 
tors, or their agents or representatives, having for its object or pur- 
pose the forfeiture, cancellation, avoidance, or annullment of a cer- 
tain contract or agreement made by said defendant with one Jesse 
W. Starr, Jr., bearing date 15th March, 1850, and two supplemental 
contracts thereto bearing date, respectively, 7th June, 1880, and 9th 
October, 1SS0, relating to the construction of a system of water- 
works in said defendant city, your orators being the assignees of 

said contract and the owners of all priv les res, liberties, Cuse- 
ov ments, franchises, rights, and rights of property therein and 
thereby granted to said Starr; 
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And also from in any way or manner interfering with or molest- 
ing, by any force, threats, intimidation, arrests, sults, actions, com- 
plaints, or ID any rahe r otherwise, either your orators or their 
agents or ¢ miployes in the use of the streets of the said city of Joliet 
for water-works purposes, under and by virtue of the terms of the 
above-mentioned Starr contracts with the defendant, or in the use of 
said streets, or any of them, for the purpose of laying therein water 
mains and pipes, hydrants, special castings, and fittings and valves, 
and maintaining, altering, changing, and repairing the same, or any 
thercof, at any time and times, as vour orators shall deem necessary 
for cher proper Use, preservation, and protection ; 

And that your orators may have such further and other or dif- 
ferent relicf in the premises as the nature of their case shall require 
and to your honors shall seem meet: 

May it please your honors to grant to your orators not only a writ 
of injunction, issuing out of and under the seal of this court, to be 
directed to the said city of Joliet, to restrain it and its said officers 
and agents as above prayed, but also a writ of subpoena, to be di- 
rected Lo the said the city of Joliet, thereby commanding it, at a cer- 
tain day and under a certain pain therein to be specified personally, 
to be and appear before your honors 1) this eourt, ana then and 
there to answer all and singular the premises, and to stand to, per- 
form, and abide such order and decree therein as to your honors 
shall secrn meet: and your orators shall ever pray. 

JOSEPH HILLER FOSTER, 
THE PORTSMOUTH SAVINGS BANK, 
THE NEW HAMPSHIRE GUARANTEE 
BANKING CO., 
40 LAFAYETTE L. TREMAN, 
SEWELL D. THOMPSON, 
EZRA G. BENEDICT, 


WILLIAM H. ‘TIBBITS, 
ROBERT C. GEER, 
ABBIE 8S. FERGUSON, 


RC. BAKER, 
LY BETTLE, 
P. JENKS SMITH, 
WILLIAM BURGOYNE. 
THOMAS B. BROWN, 
OBER BAILY, 
MAURICE R. TRAVILLA. 
R. HAINES PASSMORE, 
GEORGE B. HICKMAN, 
PHEBE J. WALTER, 
THE BENNINGTON COUNTY SAVINGS 
BANK, 
INDIANA L. Meck EE. 
DAISY R. TYLER, 
J. A. BEANVAIS, 
By SANDFORD B. PERRY, 
Their Attorney and Solicitor. 
SANFORD B. PERRY, Of Counsel. 
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UNITED STATES OF AMERICA, 
y ° ° ° e ‘ > ae 
Northern District of Illinois, | 


Circuit Court. 


Sanford B. Perry, being first duly sworn, makes oath that he 

L] has read the above bill of complaint, by him subseribed assolhie- 
itor of the complainants therein, and knows the contents 
thereof, and that the same is true of his own knowledge except as to 
the matters which are therein stated to be on the information and 
belief of the complainants therein, and as to those matters he believes 


it to be true. 
SANFORD B. PERRY. 


Subscribed and sworn to betore ie this 7th day of August, A. 1), 
1SS4. 
| SEAL. | . A. ROOT, 


Notary Publie. 


[NITED STATES OF AMERICA. 
Northern District of Illinvis, | 


Ss. 


Cireuit Court. 


James G. Elwood, being first duly sworn, tiakes oath and says that 
he has heard the above bill read and knows the contents thereof, 
und that the same is true of his own knowledge except as to the 
matters which are there stated to be on the information and 
belief of the complainants therein, and as to those matters he pelieves 


it to be true. 
JAMES G. ELWOOD. 


Subscribed and sworn to before me this 7th dav of August, A. D. 
ISS4. 
[SEAL. | . A. ROOT, 
Notary Publie. 


|? “ EXuibir A.” 


STATE OF ILLINOIS, 
. * *« > By 
(ounty of Wald, ) 


\rticles of agreement between Jesse W. Starr, Jr., of Philadelphia, 
Pa., of the first part, and the City of Joliet, State of [llineis, of the 
second part. 

Articles of agreementin duplicate made this fifteenth day of March, 
anno Domini eighteen hundred and eighty (1580), by and between 
Jesse W. Starr, Junior, of the city and county of Philadelphia and 
State of Pennsylvania, of the first part, and the city of Joliet, in the 
COUNLY of Will and State of Illinois, of the second paar, Witnesseth : 

That, for and in consideration of the payments and covenants 
hereinafter mentioned to be made and performed by said party of 
the second part, said party of the first part does hereby covenant 
and agree to construct and maintain in the most substantial ane 
workmanlike manner, subject to the inspection and approval of the 
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city council of said city of Joliet, an effective system of water-works 
to supply the city and citizens of the city of Joliet with water for 
domestic, manufacturing, sanitary, and fire purposes, and the said 
party of the first part further covenants and agrtes as follows, to 


Wit: ‘ 
First. To put down one (1) or more artegian wells or as 
45 many as may be required to supply at least one-half (500,000) 


million gallons daily, and to put down tram time to time 
new artesian wells as the demand requires, so as to at all times to 
furnish to the city and citizens of Joliet an ample supply of water 
for all the purposes above CX PT ssed, and to a depth that will insure 
good water, | 

Secona ‘That he will eonustruct one recelving < Sservolr, which 
shall have a capacity of at least two and one-half million (2,500,000) 
gallons end shall be entirely protected from surface water, and into 
which reservoir the water from the suid we Ils ils aforesaid shall be 
conducted. 

Third. That, if necess ry, he will construct of tlfe best material, 
subject to the inspection and approval of the city council of said 
city, a stand-pipe of sufficient height, and into which stand-pipe the 
water from the said rese rvolras aforesaid shal] be pumped, and from 
which stand pop the water shall be distribute d threagh elohit miles 
of street mains located in guch streets as may be designated by the 
said party of the second part. ‘ 

Fourth. That he will furnish and lay down, in such manner as 
1s how provid d by the ordinanes sof the city of Joliet, elglit miles 
of street mains located as aforesaid, which shall be of the best cast- 
iron and of such diameters as the said city council may approve, 
suid dinmeters not to be of more than sixteen (16) Inches and not 
less than four (4) inches, and which said mains shall be capable of 
standing a liydrostatic pressure of at least three hundred (300) 
pounds to the square inch, and shall be provided with cll needful 
valves ana stop-gates, and Upon which shall be placed fifty (50) 
hydrants, two way fire hydrants to be located Dy fle party of the 
second part. And the party of the first part agrees that he will at 

all times of fire, after the said water-works are in operation, 
44 furnish sufficient power to throw at the same time a one and 
one “quarter ( ) Inch stream at least one hundred (100) feet 
high through each of any five (5) of said hydrants or of any five (5) 
of any and all hydrants afterwards put in under this contract. And 
In case of any loss or damage occurring to the city of Joliet or to any 
oWwnher or person having an interest mn property ih satd CILY, by rei- 
son of the failure of the party of the first part to furnish such supply 
of water and power as herein agreed during any fire in said city, 
the party of the first part hereby dorees to make wood such loss or 
damage to said city and any person injured as aforesaid. 

lifth. That he will furnish and put into comp'ete working order 
pumping machinery, which shall consist of at least tWo (2) sets of 
first-class engines and two (2) sets of first-class boilers, which shall be 
so constructed as to run separately or together, and which shall have 
a combined pumping capacity of at least three mdllion (3,000,000) 
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gallons in twenty-four (24) hours, and which said engines shall be 
so constructed and located as to pulp directly Into and supply the 
mains as aforesaid for all fire purposes. 

Sixth. That he will; should it be required by the said party of 
the second part, place additional fire hydrants, of the same kind as 
those aforementioned, at such points as may be designated by the 
said party of the second part, and for which he, the said party of 
the first part, shall receive an annual rental of forty ($40) dollars 
per hydrant from the said party of the second part, and the said 
party of the first part hereby covenants and agrees that he will fur- 
nish water free of charge and at lis own expense to the city hall. 

And the said party of the first part further covenants and agrees 
that from and after the completion of said works he will at all 

times, while this contract is in force, supply private citizens 
be) along the line of said street mains and of street mains, if any 

afterwards laid, with watér for all domestic, manufacturing, 
and sanitary purposes at rates not exceeding the following, to wit: 
live (5) cents per hundred (100) gallons for an average consump- 
tion of less than five hundred (500) gallons per day ; four (4) cents 
per hundred (100) gallons for an average consumption of from five 
hundred (500) to two thousand (2,000) gallons per day; three and 
one-half (33) cents per hundred (100) gallons for an average con- 
sumption of from two thousand (2,000) to five thousand (5,000) o: al- 
lons per day ; three (5) cents per hundred (100) gallons for an aver- 
age consumption of from five Remmed (9.000) to ten thousand 
(10,000) gallons per day, and two and one-| half | (25) cents per hun- 
dred (100) gallons for an average ic oa. of more than ten 
thousand (10,000) gallons per day. 

Seventh. The party of the first part here by agrees that in all cases 
of suits begun by suid city or any Ol its eitizes lis against the said 
party of the first part services of process upon the superintendent in 
chi urge of said works, Or Upolh the eneineecr in chi rye of said Pulp 
Ing-engines, shall give fall jurisdiction of the party of the first part. 

And the said party of the second part her Dy covenants and 
agrees to and with the said party of the first part as follows, to wit: 

irst. That the city shall give the water company exclusive rights 
to the streets for thirty (50) vears for water purposes: Provided, how- 
ever, That in case of the failure of said party of the first part to con- 
struct or mamtam said water-works, iis herein adores d, the rights ana 

franchises hereby granted to him shall cease and determine 
It And further provided, Thatin excavating forand laying mains 

in said streets the excavations shall be carefully cuarded, 
and the party of the first part shall save and keep harmless the said 
city of Joliet from liability for all Injurics and damages that shall 
occur by reason of such excavations, and shall, as soon as the work 
will permit, close said excavations and restore the surface of said 
street to the same condition as before said excavations were com- 
menced: And provided further, That said excavations shall be so 
done as not to Injure the gas-pipes and mains and sewers now tn the 
streets. 

Second. That they will, in so far as they are or may be authorized 
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and empowered by law, pass all needful ordinances to enable the 
party of the first part to maintain and operate | the water-works 
herein contracted to be built by him for the period of thirty (30) 
years or until such works shall be purehased by the party of thi 
second part, as hereinafter provided, and during such period, o 
until the said works shall be pure ‘hased, to pay the said party of the 
first part an annual rental of seven thousand (87,000) dollars for the 
said lift y ( (00) —, two we 1V fire hydr ants to be located on = C Neht (S) 
miles of street mains, as above deseribed, sald sum to — in) 
four equal _— rly installments. 

Third. That they wil pass all needful ordinanees to prese rve the 
purity of the water, to protect the property and ‘machinery of the 
said party of the firs part from damages by malicious persons, and 
tO prevent the waste of weter. 

Fourth. Thev they will bear the cost of re af wing the Pipes of the 
said party of the first part should they at any time so change the 
erade of the streets in the city of Joliet im which the pipes of the 
said party of the first part may be laid as to make it necessary to 

I lay sad pipes 
7 hifth. That in the annual appropriation bill and tax ordi- 
nance each vear it will levy a sufficient sum to pay the an- 
nual rental for said livdrants, which said tax when collected shall 
be held inviolate tor that Purpose. 

And it is further covenanted and agreed by and between the 
parties hereto that the said party of the second part shall, at the 
expiration of fifteen (15) vears from the first day of January, Ano 
Domini eighteen hundred and eighty-one (1881), have the privilege 
to pure hase from the said party of the first part the said water-works, 
with all its franchises, rights, and property thereuisto belonging or ap- 
pertaining, at a price that may be agreed upon between said first 
and second part: y, or, In case of failure to agree at? aly) rice, to be fixed 
bv five (5) arbitrators, who shall be disinterested partie sto be selected 
by the parties hereto, as follows, to wit: 

Two (2) by the party of the first part and two (2) by the party of 
the second part, and these four (4) select a fifth (5), none of whom 
shall be residents of the State of Illinois, and twe (2) of whom shall 
be well-known hydraulic engineers: Provided, That there shall be 
no arbitration in case.the city does not wish to purchase: Provided, 
further, That the said party of the second part shall not be ob lized 
to take the said water-works and appurtenances at such valuation, 
but may, upon the payment of the costs and expenses of the said 
arbitrators, decline the same. And it is further agreed and under- 
stood by and between the said parties that if the said party of the 
second part shall decline to purchase as aforesaid this contract and 
the rights of the parties thereunder shall continue and be of full 
force and effect: Provided, however, That the said party of the 

second part shall have the right to purchase upon the same 
LS terms as heretofore provided at the expiration of each succes- 
sive fifteen (15) vears upon six (6) months’ notice of such in- 
tention. And it is further understood and agreécd that should the 
party of the second part purchase the said water-works as aforesaid 


ee 


Green 
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the expcnse of arbitration for that purpose shall be borne equally 
by the parties LO this agreement, ana the party of the s¢ cond part 
shall assume any and all liabilities of the party of the first part in- 
curred 1 and about sald water-works, hot exceeding, however, the 
price to be paral therefor. a statement of which liabilities shall be 
furnish d said city before sald purchase Is consummated, the amount 
of which liabilities shall be deducted from the price fixed to be paid 
by the said party of the second part to the party of the first part lor 
the water-works, franchises, rights, property, and appurtenances 
thereto belonging. 

And the said party of the first part further covenants and agrees 
that he will, as fast as an insured annual income at the rate of fif- 
Pech hundred (81.500) dollars per mile Cat be secured, extend the 
said mains beyond the length of eight (8) miles as aforesaid, and 
the said party of the second part agrees to rent at least five (5) fire 
hvdrants on each nile of such extension when made at its request, 
anal pray therefor to the sac party ot the first paar an annual rental 
of forty (S40) dollars per hydrant, for which a tax shall be levied as 
aforesaid. 

And the said party of the first part farther covenants and agrees 
to begin the proposed works as aforesaid within sixty (60) days from 
the date of this agreement, and to finnish them within one (1) vear 
after such sixty (60) days. 

All the covenants and agreements herein mentioned to be per- 

formed by the party of the first part shal! be obligatory upon 
i) lis associates, successors, and assigns, and all covenants herein 

made to and with said party of the first part shall also apply 
toand be for the benefit of his associates, successors, and assigns, 
und the term “ party of the first part ” whenever herein used shall 
include his associates, successors, and assigns. 

ln witness whereof the said party of the second part has caused 
the seal of the city of Joliet to be atltixed, and these presents to be 
signed by the mayor and city clerk of the said city, and the said 
party of the first part has set his hand and seal the day and year 
lirst above written. 

[Seal of City of Joliet.) 
EDWIN PORTER, Mayor. 
JESSE W. STARR, Jr [sean] 


Attest: ROBERT T. KELLY, 
City Clerk 


SrTate oF ILLINOIS, |} 
v-* P es « 
Will County, ' 


L, John O'Connor, a notary publie within and for said county, in 
sald State, do hereby certify that Edwin Porter, mavor, and Robert 
T. Kelly, city clerk, of the city of Joliet, who are personally known 
to me to be the same persons and officers who executed the lorego- 
ing instrument, appeared before me this day in person and aeknow!l- 
edged that they signed, sealed, and delivered said instrument as 
such oflieers and with the city seal of said city by authority of the 
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city council of said city as their free act and deed as such officers 

and as the act and deed of the city of Joliet for the uses and pur- 
Hoses therein e x pressed. 

19} Witness my hand and notarial seal thig 29th day of Mareh, 


A. |). 1880. 
[SEAL] JOHN O'CONNOR, 
Notary Public. 
HO First Suppl mental Contract. 


Supplemental agreement, made this seventh day of June, anno 
Domini one thousand eight eight hundred and eighty (1880), be- 
tween Jesse W. Starr, 2Jr., of the city of Philadelphia, party of the 
first part, and the City of Joliet, purty of the second part, wit- 
nesseth: | 

That the contract between said parties for the construction of a 
system of water-works, of date March 15th, anno Domini one thou- 
sand eight hundred and eighty (Mareh 15th, 1880), is hereby mod)- 


fied in the following particulars only, and none others, viz: 


Kirst. The number of miles of street mains which the party of 


the first part shall furnish and lay down in said city shall be ten 
(10) instead of cight (5), as provided in said original contract, and 
the number of hydrants to be located on said ten (10) miles of street 
mains shall be sixty (60) instead of fifty (50), as provided in said 
original contract. 
Second. The sizes of street mains (within the limits of four (4) 
and sixteen (16) inches in diameter, provided in said original 
ol contract) shall be designated in the first instance by the 
party of the first part, and a map or plat thereof showing the 
sizes of said mains in the different streets and parts of streets, as 
designated by the party of the first, shall be prepared by him and 
presented Lo the chairman of the present committee on water-works 
heretofore appointed by the city council of the city of Joliet, and the 
sizes designated on said map or plat shall be subject to modification by 
said committee within said limits of four ( (4) andsixteen (16) inches 
within five (5) days after said map or plat is so .presented to H. N 
Marsh, chairman.of said committee. 


Third. The annual rental to be paid by said city of Joilet for said 
sixty (GO) hydrants located on = said ten (10) miles > street mains 


shall be eight thousand five hundred dollars (88,500), instead of 
seven thousand (87,000) dollars, as provided in said original contract, 


and said annual rental shall be paid in four (4) equal quarterly 
instalments. 


Fourth. Provided, That nothing in this supplemental contract 

releases the said party of the first part from his obligation to 

52 furnish the necessary amount of water for all purposes as 
specified in the original contract. 
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In witness whereof the said party of the first part hath hereunto 
set his hand and seal, and the said city of Joliet hath caused these 
presents to be signed by its mayor and city clerk, and the seal of the 
city to be attached on the day and year herein first above written. 

[Seal of City of Joliet. ] 
; Kk. PORTER, Mayor. 
- JESSE W. STARR, Jr. [Sear] 
Attest : 
ROBERT T. KELLY, 
City Clerk. 


Second Supple mental Contract. 


Second supplemental contract, made this 9th day of October, A. 
D. 1880, between Jesse W. Starr, Jr., of the city of Philadelphia, 
party of the first part. and the City of Joliet, party of the second 
part, witnesseth : 

That the original contract between said parties, of date March 15, 
ISSO, is hereby further modified in the following particulars, and 
hone others, VIZ: 

First. In heu of the artesian wells provided for in the first 

OD clause of the covenants made by said first party in said orig- 

inal contract said first party may, at his election, supply the 

city with spring water from the spring on and in the vicinity of the 
tract known as the Brown farm, just east of the Rowell gravel-pit. 


Second. Said first party shall thoroughly protect said spring water 
from surface-water drainage and surface impurities of all kinds, and 
i+ shall thoroughly clean out and bank the course of the stream pro- 
dueed-by said spring water, so as to entirely protect it from surface 
water and drainage, 


Third. This supplemental contract shall not in any way dispense 
with the reservoir provided for by said original contract, but the 
same shall be erected and maintained in all respects as therein pro- 
vided, nor shall this supplemental contract In any way relieve said 
first party from any of the other covenants and obligations by him 
assumed in said original contract, but the same shall be and remain 
binding upon said first party in every respect, except the substitu- 
tion of said spring water for artesian wells. 


4 fourth. If said springs do not supply the quantity of water 

required by said original contract said first party shall then 
be required to sink artesian wells, as required by said original con- 
tract, 

Fifth. The pipe required to convey said water from said springs 
and reservoir to the pipe distribution already adopted by said city 
shall not be connted as a part of the ten miles of pipe called for by 
said original contract and the first supplemental contract of date 
June 7, 1880, nor shall said city be required to pay any annual 
rental upon said extra pipe from said springs to said pipe extension 
already adopted. 
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In witness whereof the party of the first part has set his hand and 
seal and the party of the second part has causcll the seal of the city 
of Joliet to be affixed and these presents to be signed ly the mavor 
and eity clerk of the said city the ninth day of October, A. D. 1880. 

JESSE W. STARR, Je [sear] 
[Seal of the City of Joliet ee a 
EDWIN PORTER, Jayor. 
, 
Attest : ROBERT T. KELLY, 
(ity ('/e rk. 


5D “Exnipir Bo” 


["nited States Cireuit Court, Northern District of [hnois. In 
Chancery. 


Present: Hon. Thomas Drummond, judge. 


Kpwarp R. KNOWLTON 
“$ . Bill 
The Crry or Jonrer Watrer Works CoMPANY | : 
et al. 
and 


GUARANTEE Trust & Sare Deposir Company } 
is, 

Ture Crry or Jotrer Water Works Company 
et als. ‘ 


Cross- Bill, 


SATURDAY, August 25, A. D. 1885. 

Pursuant to an order of this court entered in said cause on the 
twenty-sixth day of June, A. D. 1085, ratifying and contirming the 
master’s report of the sale of the property and effects of the said The 
City of Joliet Water Works Company to Joseph [liller Foster, as is 
in sald order recited and expressed, and also to the direction 1) said 
order contained that the said Foster, as such purchaser, be let into 
the possession of the premises so by him purchased, it is hereby 
further ordered that John 1). Paige, the receiver of said property ania 
effects of said water-works company so purchased by said Foster, 
turn over and deliver to said Foster, as such purchaser, or to such 
persons and person as the said Foster or his solicitor may in writing 
designate and direct, the entire possession and control of all the 
property and effects of said water-works company so in the hands 

and possession and under the management and control of 
D6 said receiver and so purchased by said Foster, and thereupon 

the said receiver shall be relieved and discharged of and from 
all further obligation or duty in respect of said property and effects ; 
and it is hereby further ordered that the said Paige, as such receiver, 
miuike and file herein his final account. 

Pursuant to an order, of which the foregoing is a copy, and the 
written request of Joseph Hiller Foster, by Sanford B. Perry, his 
solicitor, | do now and hereby turn over and deliver to Jas. G. El- 
wood, of Joliet, as the agent and for the use of said Foster, the entire 
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possession and control of all the property and effects of The City of 
Joliet Water Works Company in my hands and _ possession and 
under my management and control. 
Joliet, dist Aug’t, 1883. 
JOHN D. PAIGE, 


Receiver. Ke. 


SCHEDULE ©. 


ISS. 
9th Oct. Water 1 vear, use not stated... -- el liens Ce S30 00 
use Engine-House No. 2........-........ 18 @ 
S48 00 

LSS3}. 
July 9. | ‘se school department BF Se A a OPM RE 
miscellaneous, not st ated . sii ati: mm castes canada aaa 
Aug. 13. “ sCRO6l GIe © Giiiciinietdnncccnecunsen oe 
S55 OU 

ay 

LSS4. 
Jan'y 14. Use fire BFS ccecencecunaenneccataudaane S15 00 
“mon. 10 * eee Fe .. eae Lae EMER FI S 50 
Apr. _— * os ee ee ee ee a oe meee ma ee S dv 


lire * PR RE eee os ene ee 1S OO 


S47 OO 
(Iendorsed :) Filed Aug. 7, 1854. Wom. If. Bradley, clerk. 


Os Qn the same day, to wit, on the seventh day of August, 

ISS4. there issued out of said clerk’s office a writ of subpeena 

in said entitled cause, which said writ, together with the return of 

the marshal thereto attached, are in the words and figures follow- 
Ing, to wit: 

Ov UNITED STATES OF AMERICA, 

Northern District of [llinois, | 


a: 


The United States of Ameriea to the city of Joliet, Greeting: 


We command you that you appear before our judges of our eir- 
cuit court of the United States of America for the northern district 
of Illinois, at Chicago, In said district, on the first Monday In the 
month of Septem ber next, to answer the bill] of complaint ot Joseph 
Hiller Foster et a/s. this day filed in the clerk’s office of said court, 
in said city of Chicago, then and there to receive and abide by such 
judgment and deeree as shall then or thereafter be made, upon pain 
of judgment being pronounced against you by default. 

To the marshal of the northern district of Illinois to execute. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States of America, at Chicago afore- 
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said, this 7th day of August, in the year of our Lord one thousand 
eight hundred and eight- four, and of our Independence the 109th 
ar. 


[SEAL. ] WM. H. BRADLEY, Clerk. 
Memorandum. 


The above-named defendant is notified that unless it shall enter 
its appearance in the clerk’s office of said court, at Chicago, afore- 
said, on or before the day to which the above writ is returnable, the 
complainant’s bill will be taken against it as confessed and a decree 
entered accordingly. 

WM. H. BRADLEY, Clerk. 
60 Circuit Court of the United States of America. In Chancery. 
NortTHERN Disrricr or ILLINots, 88 
JosErpH Hitter Foster vs. THe Cirry or JOLIet. 
To Thomas J. Kelly, mayor of said def’t: 

Take notice that the complainant will move this honorable court, 
on the %th day of Aug., A. D. 1884, or as soon thereafter as counsel 
ean be heard, that a writ of injunction issue against the within and 
above named defendant, in accordance with the prayer of the bill 
therein. 

Dated this 7th day of August, A. D. 1884. 

Yours, ete., SANFORD B. PERRY, 
~ Compl’t’s Solicitor. 
I hereby accept service. ° ds 
THOMAS J. KELLY, 
Mayor of Joliet. 
6] Special Deputy’s Return. 


UNITED STATES OF AMERICA, - 
Northern District of Illinois, | 

Know all men by these ore that I have appointed, and by 

these presents do appoint, J. J. Douglas my true and |; ye deputy 


to execute the annexed writ, Joseph Hiller Foster et al. vs. C itv of 
Joliet, and to make return of the execution thereof ton Nog to hey 
[SEAL. ] A. M. JONES, 


U.S. Marshal for the Northern District of Illinois. 


I have served the annexed writ in the following manner, . wit 
upon the city of Joliet on the 8th day of August, A. D. 1884, by de- 
livering a true copy of the writ hereto attached to Thomas J. Kelly, 
mayor of said city, on the aforesaid day. 


? 


A. M. JONES, 
United States Marshal, 
J. J. DOUGLAS, 
Special Deputy. 


oe 

~~ 
tA 
“ 


Marshal’s fees: 
Oath and certificate of service, $0.25. 


ae 
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UNITED STATES OF AMERICA, :. 
Northern District of Illinois, § °° 
J. J. Douglas, being duly sworn, deposes and says that he served 
the annexed writ, as stated in the foregoing return, and that the ex- 
pense returned by him, in addition to the fees, was actually incurred, 
and that the same is according to law. 
J. J. DOUGLAS. 


Subscribed and sworn to before me this 5th day of Sept., A. D. 
1884. 
[SEAL. | SAMUEL C. HAYES, 
Notary Public. 


Endorsed: Filed Sept. 8, A. D. 1884. Wm. H. Bradley, clerk. 


62 Afterwards, to wit, on the ninth day of August, in the July 

term of said court, 1884, in the record of the proceedings 
thereof in said entitled cause, before Hon. Henry W. Blodgett, dis- 
trict Judge, is the following entry, to wit: 


Order. 
Jos—EPH HILLER Tosrer et al.) ‘ 
Us. >In Chancery. 
THe Crry or Jouier. j 


On reading the bill of complaint herein, and having considered 
the suggestions of counsel for the respective parties, Sanford B. Perry, 
Ksq., appearing for the complainants and Messrs. Thomas Dent and 
Benjamin Olin appearing for the defendant, it is ordered that the 
defendant, its officers and agents, be restrained and prevented, until 
the court shall otherwise order, from the commencement of any 
suits or proceedings for annulling the rights, if any, of the complain- 
ants in respect to the water-works in the bill mentioned, and from 
preventing, or attempting in any way to prevent, the complainants 
or their representatives from making such repairs as they shall 
deem necessary of the pipes, mains, hydrants, and connections or 
other parts of the works for the preservation or maintenance of the 
present works, and from making such excavations in the streets, 
alleys, and other public grounds of said city as shall be neces- 

sary for the purpose of making such repairs, but such exca- 
63 vations in the streets or alleys of the city shall be made 
without causing unnecessary delay in the use thereof. 

Provided, however, and this order is on condition, That the com- 
plainants shall cause to be executed and filed with the clerk of this 
court a bond, in the sum of five thousand dollars, by Jacob A. Henry, 
Calvin Knowlton, and Henry A. Sanger, or any two of them, con- 
ditioned that the defendant will be saved harmless from any cost or 
damage occasioned by the opening of any street for the repair ofany 
pipe or main, or by reason of any work done under this order, and 
that the streets when opened shall within a reasonable time be re- 
paired or put in as good a condition as before being so opened. 
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This order is on the further condition that the complainants will 
continue to pump and supply water to the patrons of said system 
of water-works in said city. 

Nothing in this order contained shall deprive the defendant of 
reasonable police supervision or power of regulation in respect to 
opening or tearing up the streets ; provided the complainants shall 
have all necessary conveniences atforded them to reach the pipes 
and mains which they shall have oceasion to repair. 


6-4 Afterwards, to wit, on the twelfth day of September, 1854, 
Calne thie defendant, by its solicitors, and filed in sald clerk's 
ppearance in said entitled cause, which said appearance 


] 
iy 


OA. — 
omice 1ts a 
} 


is in the words and heures following to wit: 


“ 


Appearance 


UNITED STATES OF .NMERICA, 
Noi h Pid Dist ict of Tllinois. } 


88 ° 
q 
(‘jreuit Court of the United States for the Northern District of 
I}linois. 


oSEPH Hit_Ler Foster ef al. vs. Crry or JOLIET. 
sil. 


And now comes the defendant in said Cause, by Dent, Black AY 
Cratty Bros., with Bb. Olin, its solicitors, and enters its appearance 
therein. 

DENT, BLACK & CRATTY BROS. 
(With B. OLIN), Solicitors for Defendant. 


Mndorsed: iiled this 12th day of September, 1884. Wm. II. 
Bradley, clerk. 


65 Afterwards, to wit, on the sixth day of October, in the ad- 

journed October term of said court, 1884, in the record of 
the proceedings thereof in said entitled cause, before Hon. Henry 
W. Blodgett, district Judge, is the following ertry, to wit: 


Ord -. 
JosevH Hitter Foster ef al. 
VS. -In @hancery. 
Thue Ciry or Jonrer. 


Qn motion of Thomas Dent, Esq., solicitor for said defendant, the 
time to answer herein is hereby extended ten days, 


THE CITY OF JOLIET VS. JOSEPH HILLER FOSTER ET AL. ol] 


Afterwards, to wit, on the sixteenth day of October, 1884, came 
the defendant, by its solicitors, anil filed in said clerk’s oftice its 
answer to the bill in. said entitled cause, which said answer is in 
the words and figures following, to wit: 


he Answer. 


Uwxrrep STatTes OF AMERICA. | , 
. . P e . , >» AS 
Northern District of Illinois, § 


In the Cireuit Court of the U.S. for said District. Term. A. PD. 18S4. 
In Chancery. 


JoserH Hitter Fosrer ef al., Compl'ts, 
re. 


Tue Crry or Jortret, Det'’t. 


The answer of The City of Joliet, the defendant, to the bill of com- 
piaint of Joseph Hiller Foster and others, complainants. 


This defendant, now and at all times hereafter saving and resery- 
Ing unto itself all benefit and advantage of exception and of de- 
murrer which can or may be had, taken, or made to the many 
errors, uncertainties, and other imperfections and insufficiences in 
the said complainants’ said bill of complaint contained, for answer 
thereunto, or unto much and such parts thereof as this defendant 
is advised Is or are material or necessary for it to make answer unto, 
this defendant answering, says it admits that it was and is a mu- 
nicipal corporation duly organized under the laws of the State of 
Illinois, situated in Will cOuUnTY, State of Illinois aforesaid, and it 
admits that the said instruments of writing mentioned in the com- 
plainants bill of complaint, and bearing date respectively Mareh 
15th, June 7th, and October 9th, A. D. 1850 (the two last instruments 
being supplementary to the first or principal one of Mareh 15th 

aforesaid), were executed by the said Jesse W. Starr, Jr., as 
Oy party of the first part, and were executed for this defendant 

by its mayor and clerk, under direction of its city council, as 
party of the second part, and that said instruments were intended 
to embody a contract for the construction and maintenance by the 
said Starr of a system of water-works in the city of Joliet to supply 
said city and its citizens with water for domestic, manufacturing, 
sanitary, and fire purposes on the terms and conditions expressed 
in said instruments. 

This defendant also admits that the paper attached to the com- 
plainants bill of complaint marked Exhibit “A” is a substantial 
copy of said principal and supplementary writings. 

[n further answering said bill, this defendant says that it admits 
said instruments of writing conferred upon the said Starr, his stue- 
cessors and assigns (as defendant is at present advised), certain rights 
as therein expressed so far forth only aus the same could be legally 
or rightfully conferred by said mayor and clerk in making sueh 
contracts. But it denies that said instruments, or either of them, 
conferred upon said Starr, or his successors or assigns, the exclusive 
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right for thirty (30) years to use said streets for constructing or 
maintaining water-works, and denies the existence of any authority 
on the part of said mayor, clerk, or city council to confer such exclu- 
sive right or privilege for such time, or to bind this defendant to 
give the same in manner and form as is claimed by complainants, 
and it denies that it had any power whatever as a municipal cor- 
poration to confer such exclusive right or privilege. 

This defendant, in further answering said bill, denies that the 
question of water-supply was left to the election of said Starr, 

as in said bill is pretended, but says that said instruments of 
Od writing contain all the contract that was entered into in re- 

spect to said system of water-works, and that therein the 
powers and duties of said Starr were preseribed that the said instru- 
ment of writing, bearing date Mareh 15th, 1880, required him to 
put down one or more artesian wells, or as many as should be nec- 
essary to supply at least one-half million (500,000) gallons of water 
daily, and to put down from time to time new artesians wells as the 
demand should require, so as at all times to furnish to the city 
and citizens of Jolict an ample supply of water, and to put such 
artesians wells down to a depth that should insure good water ; 
andthe said supplemental instrument, bearing date October 9th, 1880, 
provided that in lieu of said artesian wells, said Starr might sup- 
ply said city and its citizens with spring water from springs on and 
in the vicinity of the tract of land known as the Brown farm, just 
east of the Rowell gravel-pit, said Starr being requested to thor- 
oughly protect said spring water from surface water, drainage, and 
surface impurities of all kind, and to thoroughly clean out and bank 
the course of the stream produced by said spring water so as to en- 
tirely protect it from surface water and drainage; but in ease said 
springs failed to supply the quantity of water required by said 
original writing or contract, then said Starr should sink said arte- 
sian wells for the water-supply aforesaid. 

This defendant, further answering suid bill, admits that said Starr 
entered upon the construction of said system of water-works, but it 
denies that he began the work within the time specified in said con- 
tract, or proceeded therewith in the manner or according to the 
terms set forth in said coritract, and it also denies that said Starr or 
any other party entered upon or continued the construction of said 

works or any part thereof under the inspection of a com- 
OY mittee of the city council of this defendant. 

This defendant denies that under such inspection, or other- 
wise, the said Starr constructed the receiving reservoir and. stand- 
pipe called for by the said contract, or conducted the spring water 
from the spring on and in the vicinity of the Brown farm (in said 
contract mentioned) into said reservoir, or laid ten miles of street 
mains or any mains In the streets of said city under such inspee- 
tion; and this defendant avers that said Starr or the City of Joliet 
Water Works Company, claiming to be his sucecssor, constructed the 
works (so far as they were constructed at all) without any direction 
or interference on the part of this defendant, or of its said council, 
or any committee thereof ; that no such committee liad any authority 
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to countenance, or ever did countenance, any deviation on the part 
of said Starr, or of said water-works Co., from the terms and provis- 
ions of said contract; and that all said committee referred to in 
said bill did in the premises was to designate the particular streets 
in Which the water-mains should be laid, and locate the hydrants 
provided for in said contract. : 

And this defendant avers that said receiving reservoir and stand- 
pipe for the service of said water-works were not such as said con- 
tract called for, but were wholly insuflicient to meet the require- 
ments thereof: that said contract calls for a receiving reservoir of a 
capacity of at least two and one-half million gallons, and to be en- 
tirely protected from surface water, and into which reservoir the 
waiter from sald artesian wells or springs should be conducted : vel 
suid reservoir Was In fact so constructed as not to hold Water al all, 
but allowed surface and other water to flow into it as into a well 

from the surrounding earth by percolation, and any artesian 
ri or spring water conducted into it by pipes or other means as 

contemplated in said contract to flow out or waste away 
through the insterstices left in the sides of said reservoir. 

This defendant, further answering said bill, denies that said Starr 
or said water-works Co. furnished for said water-works and put In 
complete working order pumping machinery, as required by the 
contract, as in said bill alleged, and denies that the engines and 
pulps were constructed and set that they could be run separately 
and together, or would pump water directly into and supply the 
mains aforesaid for all fire purposes; but it avers that the pumping 
capacity of such machinery was inadequate to properly protect said 
city and its citizens in case of fires, and failed to meet the conditions 
and requirements of said contract; and this defendant denies that 
said engines and boilers had a combined pumping capacity of three 
million gallons of water in twenty-four hours, as in said bill stated ; 
and it avers that said boilers were insuflicient to operate said engines 
to their full capacity. 

This defendant, further answering said bill, admits that in July, 
ISS1, its city council made such provision in its veneral annual ap 
propriation ordinance for the then ensuing fiscal Year, as Lo enable 
it to meet faithfully the terms of said contract on its part, but it 
avers such provision was made by its said council while said works 
were in process of construction, and long before said Starr invited 
this defendant to inspect and test them, and was made In anticipa- 
tion that said Starr would well and faithfully carry out his part of 
said contraet, but that when this defendant found such works failed 
to meet the conditions anil requirements of said contract it then 
afterwards made use of such appropriation for other purposes Ccon- 
sistent with its powers and duties. 

This defendant, further answering said bill, admits that 

i] after said Starr or said water works Co. announced to it 
that they had completed said water-works, and after their 

lirst request that this defendant test or witness the testing of the 
same to determine whether such works fulfilled the terms and con- 
ditions of this said contract, this defendant did, through its city 
o—Ilild 
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council, on or about the 6th day of December, A. D. 1881, accede to 
a further request to have another test of said water-works made, but 
this defendant avers that at a prior test, on, to wit, the 2nd day of 
December, 1881, made by said Starr or said water-works Co., said 
water-works proved to be very inferior, and in almost every respect 
failed to meet the requirements of said contract, and especially so in 
relation to their capacity and fitness as a means of fire protection to 
said city and its citizens, and that such inferiority and failure was 
and continued to be equally evident, notwathstanding any subse- 
quent trials or tests. 

In further answering said bill, this dete ndant says that it did not 
accept said Starr's offer of December 12th, 1881, to provide one ot 
a sets of boilers for said water-works, and that the providing of 
such additional boilers could not remove the m: nV great and serious 
defects in said water-works, such as failure of water-supply, poor 
water, defective construction, want of capacity, and generally the 
absence of almost eve rvthing needed to meet the requirements of a 
proper system of water-works; and defendant further says that 
whether said additional boiler or boilers were put in for the use of 
said water-works by said Starr it is not advised, but it avers that if 
the same were so put in the existing defects and insufliciencies were 
not thereby remedied, and that prior thereto and prior to said alleged 

olier to pul the same in this defendant had declared a tor- 
a2 feiture and rescission of said contract (as said Starr and said 

water-works Co. well knew) on account of the failure in 
almost every respect as aforesaid of said wiiter-works to meet and 
fulfil the terms and requirements of said contract. 

This defendant, further answering said bill, says that it denies 
that from the date of said principal agreenient, to wit, March loth, 
LSS0, up to and until on or about the 12th d: av of December, 18S], 
said Starr was engaged in the construction of said system of water- 
works, under the supervision of the eity council of the defendant 
and of its committee, and it denies that the construction of said 
works was to its satisfaction so far as the works progressed, and _ it 
Ssavs that while it cannot tell whether said Starr or the said City of 
Joliet Water Works Company (organized by said Starr) constructed 
said water-works such as they are (because sometimes one and then 
the other pretended to be — responsible party in the construction 
thereof), vet it avers that the construction of said water-works did 
not begin until from four to six months after the said date of said 
contract, and that under said contract and the extension of time 
granted on April 11th, 1881, by this defendant, the said water-works 
should have been fully completed on or before October Ist, 1881 : 
and it further avers that it had nothing to do with the construction 
of said works, except to locate mains and hydrants, as contemplated 
in said contract. 

As to delay in the construction of said water-works from difl- 
culty in finding a proper and suflicient wate r-supply, as in said bill 
alleged, this defendant says that said original contract of March 
15th, 1880, provided for an artesian well or wells to furnish water 
for said water-works, and that neither said Starr nor said water 
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works company ever began or offered to sink such well or wells for 

said water-supply, but neglected. to make any effort so to 
73 do, and finally, on October 9th, 1880, by the said supple- 

mental contract of that date, contracted with this defendant 
with reference to electing to supply spring water in lieu of the 
artesian well or wells on the terms and conditions set forth in said 
supplemental contract, and this defendant says that such terms & 
conditions not having been met it became and was the duty of said 
Starr or said company to obtain the water-supply from artesian 
wells, which has never been done. 

lurther answering said bill, this defendant says that the com- 
plainants well knew and were bound to know the terms of the con- 
tract between said Starr and this defendant entered into and duiy 
spread upon the records long before they or either of them aequired 
any Interest in said water-works, and that whatever interest they or 
either of them acquired therein was subject to all the rights of de- 
fendant in the premises. 

This defendant, in further answer to said bill, Savs that as to the 
ulleged purchase by said Starr in October, 1850, of land for a reservoir, 
&c., for said water-works, and as to the organization In November 
or December, 1580, of said corporation known as “ ‘The City of Joliet 
Water Works Company,” and as to an alleged agreement of Decem- 
ber 9th, ISSO, between said Starr and said company by which said 
Starr sold and transferred to said company forever all his rights in 
the contract between him and this defendant for the erection and 
inaintenance of said water-works, and all his property in said proe 
posed water-works, and as to the effect of said alleged contract be- 
tween said Starr and said company, and as-to said company having 
executed its 280 bonds bearing date Dee. Sth, 1550, each for the sum 
of S500 and made payable to the Guarantee Trust and Safe Deposit 

Company of Philadelphia, or bearer, on the Ist day of July, 
a 1910, with interest thereon at 6 per cent. per annum, pavable 

on the Ist days of January and July in each year, and deliv- 
ered said bonds so executed to suid Starr, and as to said City of 
Joliet Water Works Company, in furtherance of said agreement, exec- 
culting and delivering on the 4h day of December, 1880, to said 
(iuarantee Trust and Safe Deposit Co. its mortgage of that date upon 
all its property and rights in and to said water-works In trust to 
secure suid bonds, as all said matters are set forth in said bill, this 
defendant is not advised, and neither admits nor denies the same, but 
leaves the complainants to make proper proof thereof, except that 
this defendant denies that so far as it was concerned the contract 
iforesaid between it and said Starr was made with the evident in- 
tention that Starr should organize said City of Jolict Water Works 
Coyipany and should thereupon enter into the contracts above re- 
cited, as in said bill is pretended. 

This defendant, further answering said bill, denies that said Starr, 
within the time granted to him by this defendant, had laid the ten 
miles of pipe and set the SIXty hydrants, or had erected and built 
the reservoir, stand-pipe, and buildings, and set therein said engines 
and boilers, as his agreement with this defendant required, or that 
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he had procured what was then supposed to be an ample supply of 
water for the purposes required, or that he had let the water into 
the mains and distributing pipes and commenced the delivery of 
water to supply this defendant, as in said bill is pretended, and de- 
fendant denies that said Starr or said company ever improved or 
perfected said works or system so as to make it fit for the purposes 
contemplated, but avers that the same in many material respects 
fuiled at all times and now fails to answer the requirements of said 
contract. | 
75 As to the allegations in said bill that said Starr by the sup- 
Post dw riting of December, 1SS0, supposed to have conveyed 
said system of water-works to said water-works Co., agreed to com- 
plete said works, in accordance with his contraet with this defend- 
ant, and turn them over to said COTMpany as a completed svstem of 
water-works, and that thereupon he continued the construction of 
the same; that in June or July, 1SS2, suits were commenced in the 
circuit court of Will county, State of Illinois, against said water- 
works company; that in one of them in which Edward R. Knowlton 
was plaintiff judgment was obtained, upon which said Knowlton sued 
out of said court a ereditor’s bill against said water-works company 
and others, in which a receiver of said water-works was appointed 
by said court in July, 1882; that said Starrin January, 1881, placed 
the bonds aforesaid for sale in the hands of a broker in the city of 
New York; that on representations made by said Starr and his 
broker complainants were induced to purchase a. large amount of 
said bonds at various times during the year ISS] and prior to Oc- 
tober Ist of that vear, aggregating the sum of $125,500, out of the 
whole issue of $140,000; that, when complainants learned of the 
embarrassed condition of said water-works company and of the said 
proceedings in law and equity, they being il majority of the holders 
of said bonds of said water works Co. secured by said mortgage, 
-eaused said Guarantee Trust and Safe Deposit Company, as trustee, 
to commence the foreclosure of said Mnortgage ; that said trustee 
caused the said ereditor’s bill of said Edward R. Knowlton against 
the said City of Johet Water Works Company and others to be re- 
moved from said Will county circuit court to this court, and on the 
9th day of October, 1882, caused a COPY of the record of said cause 
to be filed in this court and sald cause to be docketed: that 
10 on the 25th day of Oct, 1SS2, said trustee filed im said cause 
its eross-bill for the foreclosure of said mortgage; that 1t ap- 
pears by the records of the circuit court of said Will county that 
said receiver by it appointed was authorized to borrow $2,000 on 
his receiver's certificate, which was by said order made a first len 
upon the property of said water-works company; that afterwards, 
On November Lith, 1SS?, this ecourt authorized said recelver LO bor- 
row $4,000 to be used in part to pay said previous loan and in part 
to keep said water-works running, making said last-named sum a 
first lien Upon sald works—this defendant, as to said above allega- 
tions in said bill, is a stranger and not fully advised, and requires 
complainants to make strict proot of said allegations so fur as they 
may be material or proper to be proved il this CoUSe. 
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This defendant, further answering said bill, denies that said re- 
ceiver supplied it or its publie buildings with water from said water- 
works or that it recognized or had anything to do with said water- 
works, and denies that said receiver e Xpe nded large portions of said 
money so borrowed by a Or any port on of it In the re pair of the 
mains, distribution pipes, ¢ r hydr: ants in defendant’s streets, as in 
said bill is alleged, but it avers that said receiver and ali persons con- 
nected with or interested in said works well knew that long before 
the appointment of said receiver this defendant had rejected said 
works and rescinded the said contract with said Starr, and had at 
no time thereafter done or permitted anvthi ng to be done that could 
be construed into a recognition by it of any rights or privileges 
claimed by said Starr or his assigns under said contract. 

As to the allegation In said bill that on March 3Sist, 1885, a de- 
cree Was entered by this court under which E. B. Sherman, Esq., 

Ole of the huasters of this court, dik alte ‘wards on April 2Sth, 
wi ISS5, sell all the property and rights of said City of Joliet 

Water Works Company and of said Starr in and to the said 
svstem of water-works to the complainant, Joseph Hiller loster : 
that said master filed, ov May 26th, 1585, in this court, in said 
Knowlton ease, his report of said sale, which was confirmed by this 
eourt, and that said Foster, by order of this court entered August 
2th, ISS5, took from se rid rece Ive Ton Aug ist, ISS5, the possession 
of said water-works, by and through his agent, James G. Elwood, of 
the said city of Jolie t, and as to each and ev ory of said allegations 
of said bill, this defendant is a stranger and not advised, and requires 
complainants to make proof thereof. 

As to whether said Foster has since said 5lst ‘day of August, 

1SS3, had the exclusive possession and control of said system of 
wohamceilin on alleged in sald bill, this defendant Is not advised, but 
it avers that a corporation organized under the laws of the State of 
[llinois, locate ad at sald Joliet and know lh iis the * Joliet Water Works 
Company,” has since said 3ist day of August, 1585, pretended and 
claimed to have control of and to be interested In said water-works. 

This defendant denies that it has unjustly and unlawfully inter- 
fered with snid roster, his agents, ils falsely charged in said bill. 
As to the allegations in said bill in relation to the ownership of the 
bonds of the sid The City of Joliet Water Works Company, and the 
purchase of said water-works by said Foster as trustee for certain 
holders of bonds of said COMpany, the defendant Is not advised, ana 
requires strict proot thereof, 

As to the statements on said bill that under the cross-bil] 11) the 
said Knowlton suit one Harriet Brown was decreed to convey to 

said Foster certain real estate occupied by portions of 
a said water-works, and that in default of such conveyance by 

sic Brown, John [. Bennett, lsq., oneof the masters of this 
court, in his said official capacity executed a deed of conveyance of 
such real estate, bearing date Aug. 15th, 1555, this defendant is a 
stranger and hol advised, and leaves complainants La make Proper 
proof thereof. 
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Further answering said bill, this defendant denies that said Starr 
or the said The City of Joliet Water Works Company, prior to the 
appointment of said receiver for said water-works or at any time, 
expended in the construction of said system of water-works, includ- 
Ing every portion thereof, as in said bill averred,the sum of S1O7,500, 
and it denies that the complainants (after sald l'oster took possession 
of said water-works) with full knowledge of this defendant experi- 
mented to ascertain whether a sufficient quantity of good water 
could be produced suitable for the use and purposes contemplated 
by said contract between said Starr and this defendant, but it avers 
that before said supposed purchase of said water-works by Foster, as 


I 


in said bill alleged, said Foster and the complainants, by therragents 
and otherwise, well knew that said water-works, together with tlhe 
Water-suppl) thi rclor, Were a practical failure, and that this def nd- 
ani has refused to reeelve thi SiLELbe and heal rescinded sala contract 
between it and Starr, and was considering the subject of establish- 
ing a proper systera of water-works wholly independent of and 
without } L ird to the said Starr works for its use and the use of its 
citizens, and to that end had, among other things, by resolution of 
its city council, of date January Sth, 1885, invited water-works com- 


perdi te Ss gel rally tO present plans, WVe., lor a new system ot Water- 
works, which was prior to the entry of said decree of March 35st, 

1883, under which said Foster and complainants elaim to 
iD have bought said water-works: and it also avers that at 

divers tiines thereafter and before as well as after the lleg@ed 
oster purchase defendant, by resolutions of its council and through 
committces,was taking steps preparatory to supplying Itself and eiti- 
zens With a proper system of water-works. 

This defendant further avers that before said Foster or complainants 
had meurred any expense in repairing or attempting to repair said 
water-works itduly notified them by its mayor that it had long before 
rescinded the said Starr contract, and that any attempt to erect, con-. 
struct, reconstruct, repair, or maintain said works was without the 
consent of this defendant ana al the peril ana risk of sid COll- 
plainants, all of which more fully appears by a-copy of said notifi- 
cation hereto attach d, marked exhibit oa ana made preart of this 
adtiswer, anid defendant avers that the sald James (y. Kelwood, to 
whom said notification was addressed and who reeeived the same, 
Was and Is the same person named in said bill of complaint as the 
agent of said Foster, and that the said Joliet Water Works Com- 
pany therein mentioned was formed by the complainants as an in- 
strument for eHeeting their purposes and designs respecting sid 
water-works. 

This defendant, further answering said bill, denies that said los- 
ter or complainants expended the sum of 827,500 in and about said 
water-works, as alleged in said bill, and it denies that whatever ex- 
penditures they did actually make resulted in materially bettering 
said sVstem of water-works or fulfilled the terms and conditions of 
the said Starr contract with defendant. 

This defendant admits and avers that it did, by its city council, 
on December 12th, 1881, appoint a committee to prepare resolutions 
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lor revoking the said Starr contract, and that said committee did 

make its report on the 13th day of December, 1881, embody- 
Sv Ing certain findings and resolutions for rescission thereof, of 

which reporta copy isheretoattached, marked Exhibit" B,”’ and 
made Parl hereof, which sald report and resolutions this defendant, 
by its said city council, then and there adopted ; and this defendant 
avers that complainants and others concerned had ample oppor- 
tunity to acquaint themselves with the action of this detendant in 
the premises, and that said Starr and said water-works company 
were fully aware of the same at the time it occurred, and that said 
action was taken after it was announced by the owners of said 
water-works that they were completed and after defendant was in- 
vited to Inspect and accept the same and also after inspection and 
tests showed that said works were a failure and did not fuifill the 
terms and requirements of said contract In the most material mat- 
lers as to quantity and quality of water, suflic hey of structures and 
works, fire protection, XC. 

And def’t avers that the said water-works failed to meet or ful- 
fill the terms of the said Starr contract in the particulars in said 
exhibit “ B”° set forth, among others. 

Defendant denies that said resolutions refusing to aecept said 
water-works and declaring a rescission of said contract were unan- 
thorized or unlawful and void, but 1t avers they were an exercise of 
a right conferred by law and given to it by and under the terms of 
said Starr contract, of which complainants and all persons inter- 
ested in said water-works had notice and were bound to take 
Potice 

In further answering said bill, this defendant denies that after 
said resolutions of rescission were passed or at any time it took 
and used the water furnished by and through said system of 
water-works or recognized any claims upon it under said Starr 
contract. 

In further answer to said bill, this defendant says that 
S| it is not particularly advised as to what the condition of said 
water-works was when the same were turned over by said re- 
ceiver to Foster’s said agent, but it is aware that their condition was 
very bad before that time, and that the water-supply was not only 
impure, but that the supply in dry weather gave out from time to 
time, and the furnishing of water to the few private citizens taking 
sume had to be freque ntly cut off until water would accumulate by 
percolation from stagnant pools, &c.,so a renewal of the supply could 
take place, and it is informed that such was the condition of said 
water-supply while the receiver had charge of said works and when 
he turned them over to Foster’s said agent. 

Defendant admits that by its officers and agents it did refuse to 
erant those in charge of said water-works permission to open Its 
streets for the purpose of repairing said works after said forfeiture 
was declared, except on the express condition that such permission 
should not be taken by those cl: nlming to own said water-works as 
recognizing any rights in them under the said Starr contract, and 
with the understanding that the said company claiming to control 
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said works or others had no rights to defendant’s streets, [and |] avers 
thatsaid complainants and al] others since said declaration of forfei- 
ture or rescission made by the defendant aforesaid have not had and 
do not now have any right to enter upon the defendant’s streets and 
dig up and obstruct the same without express permission of its city 
council for that purpose, especially under claim that said Starr con- 
tract is still obligatory upon this defendant. 

further answering said bill, this defendant denies that its city 
council, on the 23rd day of July, 1854, or at any other time, adopted 
au motion cuipowering its judiciary committee to employ counsel to 

COMMCHCe proceedings against complainants to drive them 
82 out of said city of Joliet, as in said bill is alleged. 

This defendant, in further answer to said bill, says it de- 
nies that complainants, since said water-works came under their con- 
trol, or at any other time, have made such repairs, changes, altera- 
tions, and iuprovements therein that the same are now (with the 
exception of the r pairs needed in the distribution pipes ana hy- 
drants) In most complete condition for all the uses and purposes or 
service conte miplated by said contract of defendant with said Starr, 
and have been and now are constructed in substantial compliance 
with the spirit, true intent, terms, and meaning of said contract, 
as falsely alleged in said bill; and defendant further denies that 
complainants and ther predecessors how supply and for nearly LWO 
years last past have supplied water to the defendant for the use of 
its public buildings and to a large number of the citizens of the city 
of Joliet, but, on the contrary, as defendant avers, said water-works 
now are and have been inadequate to fulfill the terms and require- 
ments of the said Starr contract, failing therein, as heretofore stated, 
as to the quantity and quality of water, the source of water supply, 
and as to the structure and capacity of the works generally to accon- 
plish the end for which they were intended. Defendant further 
avers that the reservoir provided for In said Starr contract was never 
constructed as therein contemplated or required, and wholly failed 
to mect the purposes for which a reservoir is designed, and that said 
reservoir has been wholly abandoned by the complainants and con- 
verted into a well between 20 and 30 feet deep. 

Ana defendant avers that while under the said Starr contract the 
water-supply for said water-works should have been obtained either 
from artesian wells or from the springs on and in the vicinity of the 

sald tract of land known as the Brown farm, yet the said 
83 water-supply Is not obtained from artesian wells (none having 

been put down), nor from said springs, or from any springs, 
but comes largely from Ilickory creek and from adjacent ponds and 
from surface-drainage percolation, and running Into said well; and 
defendant says thatthe principal reason it consented to the said con- 
tract of October 9th, ISSO, providing for spring water in place of 
artesian-well water for said water works on the conditions therein 
provided, was the assurance by said Starr that soft and better water 
could thus be obtained, but defendant avers that the water now fur- 
nished by complainants from said well is very hard, and that said 
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well is the only source of water-supply for said water-works, and is 
not such as was contemplated by said Starr contract. 

Defendant further avers that the mains of said water-works are 
entirely too small to meet the needs of said city of Joliet; that the 
hydrants are of little or no value, and that neither the mains nor 
hydrants are properly placed or planted. 

This defendant, in further answering said bill, denied the allega- 
tion therein that it has oppressed or persecuted the complainants, 
and says that it has merely sought to protect its rights, refusing to 
recognize the complainants as holding the rights under said Starr 
contract claimed by them; that the complainants have, on the other 
hand, persistently sought in various ways to entrap this defendant 
and to foist upon if and the people of said city water-works, which 
are not only different, as aforesaid, from those provided for by the 
sald Starr contract, but water-works wholly unfit to meet the wants 
of said city and its citizens, and this they have done although they 
acquired said works after the defendant had declared its rejection 
thereof and rescission of said contract, as they well knew, and 

although they were notified by this defendant, before they 
S4 had made any expenditures in repairing the same, that they 

must make such expenditures without the consent of defend- 
aut and at their own peril and risk. 

further answering said bill, defendant denies the allegation therein 
that it has caused its citizens, or any of them, to decline to take 
water of, or to refuse to patronize, said water-works, 

Defendant, in further answer to said bill, says it admits that it 
rests its rights in part upon the fact that it rejected said water-works 
under said Starr contract and rescinded said contract as aforesaid, 
but it avers that its rights are also predicated upon the frauds, de- 
faults, and negligence of said Starr and those who have succeeded 
him, and upon other valid grounds, which it will, when required, 
duly establish. 

That the said Starr unjustly and fraudulently imposed upon de- 
fendant in making the agreements embodied in the writings, and 
led the city to believe that le was skilled and competent, and that 
the works would be practical, adequate, and sufficient, whereas the 
contrary seems to have been true. 

That respondent claims that it is free from any obligations under 
the said Starr eontract, and that it should in equity be liberated 
from the same. It is informed and believes that the Joliet Water 
Works Company, a corporation organized under the laws of the 
State of Illinois and a citizen of said State, pretends to be the owner 
of said water-works, and this respondent objects to the non-joinder 
of said COMMpPanV as a party to this suit. 

Respondent further says that the said complainants have not in 
and by their said bill of complaint set forth any such case as enti- 

tles them to proceed In a court of equity, and respondent ob- 
SD jects tothe sutliciency of the billof complaint in this regard,and 
for cause of demurrer Says that the matters contained in the 
bill are not proper matters for equity, cognizance, or Jurisdiction, 
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and that the complainants have an adequate remedy at law; where- 
fore these respondents pray that they may have the same benefit of 
objection to the said bill as if they had merely or specially demurred 
to the same; and this defendant denies all and all manner of un- 
lawful combination or confederacy wherewith it is by said) bill 
charged, without this—that any other matter, cause, or thing in said 
complainants’ said bill contained material or necessary for this de- 
fendant to make answer unto, and not herein and hereby well and 
sufliciently answered, confessed, traversed, avoided, or denied, Is true 
to the knowledge or belief of this defendant. All whith matters 
and things this defendant is ready and. willing to aver, maintain, 
and prove as this honorable court shall direct, and humbly prays 
lor costs, Xe. 
‘HE CITY OF JOLIET, 
ENJAMIN OLIN « 
ENT, BLACK & CRATTEY 

( 


SG MNAIBIT “A.” 
JOLIET, Iun., Aug. 11, 1885. 
Jas. G. Elwood, [sy.. see Vv Johet Water Works Company, Joliet, Il. 
Dear Sir: Your letter of the 7th inst. at hand, and its contents 
carefully noted. 
The claim of your company is, as I understand it, a succession to 
whatever rights, privileges, and franchises the Joliet Water Works 
Company, as acquired under a certain contract and supplemental 
contracts made between Jesse W. Starr, Jr., on behalf of said com- 
pany, and the city of Johet, may have had or possessed at the time 
of its purchase by the persons into whose hands it passed under the 
sale you have referred to. 
Whatever rights may have been given the original Joliet Water 
Works Company by virtue of that contract or otherwise I am con- 
vinced were forfeited, and on and after the 13th dav of December. 
A. D. 1881, ceased to exist; on that date the contract and supple- 
mental contracts heretofore mentioned between Jesse W. Starr, Jr.. 
and the city of Joliet, which were the only contracts entered into by 
this city for the erection of a system of water-works, were, by the said 
city of Joliet, rescinded. Your attention is respectfully called to the 
copy of the proceedings of the city council herewith enclosed, by 
which it revoked all privileges and franchises given and rescinded 
the contract. 
Since the rescission of the contracts aforesaid no other or further 
contracts has been made by the city of Joliet with any person, : 
persons, or corporations for the erection, construction, recon- 
Si struction, maintaining, or repairing of any system of water- 
works for said city. 
Any steps taken by your company in that direction are without 
the consent or permission or authority of the city of Joliet and at 
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Its own peril, The city does not desire the prosecution of this work, 
and will accept neither it nor the benefits that may arise therefrom. 
Resp’y, THOS. J. KELLY, 
Mayor of the City of Joliet. 


endorsed :| (Delivered to J. G. Elwood Saturday p. m., Aug. 11, 
‘53, by Rh. T. Kelly, city clerk.) 
EexHipit “ BL 
To the mayor and city council of the city of Joliet: 

Whereas the city of Joliet did, on the 15th day of Mareh, A. D. 
ISSU, make and enter into a contract with one Jesse W. Starr, Jr., to 
build, construct, and equip a systemn of water-works in the city of 
Joliet, and, for the better understanding of the contract referred to 
in this poe amble, reference Is hereby made to the duplicate contract 
between the parties aforesaid, dated as aforesaid Pand | now on fie 
In the office of the city clerk of sald CILY : and 

Whereas also the city of Joliet thereafter made and entered 
into a supplemental contract with the said Jesse W. Starr, Jr., 
dated the 7th day of June, 1880, making certain changes in the 
original contract and adding other agreements au lcovenants thereto; 
and 

Whereas by a certain other supplemental contract, dated Octo- 

ber {th, iSsO, certain other changes were made by and be- 
Ho tween the parties aforesaid, reference being hereby made to 

the suid supplemental contracts, or duplicates thereof, now on 
tile in the office of the city elerk ; and 

Whereas in and by the terms of said original contract and Su})- 
pol mental contracts the said Jesse W. Starr, Jr., contracted and 
bound himself to the city of Johet, among other things— 

Ist. ‘To have said water-works and all things pertaining thereto 
fully completed on the loth day of May, A.D. 1881; 

2nd. That the water-mains of said works should be of the best 
material and laid in a good and workmanlike manner : 

rd. That the water so furnished by the said Jesse W. Starr 
=hould be good spring water, entirely protected from surface water 
and thoroughly free from all impurities ; 

Ith. That said Jesse W. Starr, Jr., would put in two sets of first- 
class pumps, engines, and boilers of sufficient capacity to pump 
3,000,000 oxullons of water in each 24 hours: 

oth. And whereas, also, the said Jesse W. Starr, Jr., contracted 
and agreed to so construct said water-works as to capacity, strength, 
and force as to throw five (5) streams at the same time from any 
live (5) hydrants in the city to the height of one hundred (100) 
leet: 

6th. And whereas, also, the said Jesse W. Starr, Jr., by the con- 
tract aforesaid, agreed that he would, after having laid said water- 
Inains, put the streets through and in whieh the same were laid In as 
eood condition as they were before said mains were laid ; 

7th. That the said Jesse W. Starr, Jf, would construct one re- 
ceiving reservoir of suflicient capacity to hold 2,500,000) gallens 
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of water, and that the same should be protected from surface 
water; and 
Whereas the said Jesse W. Starr, Jr., did on November 8th, 1881, 
notify the council that said works were completed, and 
SU asked the city of Jeliet to accept thesame; and 
Whereas neither the said Jesse W. Starr, Jr., his successors 
or assigns, or any or either of them, have complied with the said 
contract or supplemental contracts, or any or either of them, in the 
particulars aforesaid, or any or either of them, and others not 
herein enumerated, but have failed, neglected, and refused so to do ; 
and 
Whereas the said contract first above referred to provided in sub- 
stance that In ease the said Jesse W., Starr, Jr., should fail to con- 
struct the said water-works as agreed in the said contract the rights 
and franchises granted to the said Starr should thereupon cease 
and determine: ‘There lore, be it 
Resolved, That for as much as the said Jesse W. Starr, Jr., has 
failed, neglect d, and refused to construct the said water-works as 
he had agreed to in the said contract and supplemental contracts, 
In the particulars designated in the foregoing preamble, and in 
other particulars therein or herein particularly designated and set 
forth and set out, the said city of Joliet does hereby refuse to accept 
the said water-works, or any part thereof: and be it further 
Resolved, That all rights and franchises granted to the said Jesse 
W. Starr, Jr. his Successors or assigns, be, ana the Same are hereby, 
revoked, determined, and forfeited : and be it further 
Resolved, That the said contract by and between the said Jesse 
W. Starr, Jr., and the said city of Joliet and all supplemental contracts 
referred to in the preamble or resolutions be, and the same are 
hereby, declared determined, forfeited, and annulled. 
r, U. HALE, (Chairman. 
H. W. COPE, . Of Committee. 


(Endorsed ) riled (ct. 16th, ISS. Wim. HH. Bradley, clerk. 


OW) Afterwards, to wit, on the first dav of November, 1SS4, 
came the complainants, by their solicitor, and filed in said 
clerk’s oftice their replication Lo the answer ot the defendant in said 
entitled cause, which said replication is in the words ard figures 
following, to wit: 
Replication. 


UNITED STATES OF AMERICA, 
. : " : , - 
Northern District of Illinois, | 
In the U.S. Cireuit Court. In Chancery. 
JosepH HILLeER Fosrer ef al. vs. Tue Crry or Joie. 


The replication of Joseph H. Foster and others, complainants, to 
the answer of the City of Joliet. 

These repliants, saving and reserving to themselves now and 

at all times hereafter all and all manner of benefit and advantage 
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of exception which may be had or taken to the manifold insuflicien- 
cies of the said answer of the said defendant, for replication thereunto 
say that they will aver, maintain, and prove their bill of complaint 
to be true, certain and sufficient in law to be answered unto; and 
that the said answer of the said defendant is uncertain, untrue, and 
insufficient to be replied unto by these repliants, without this: that 

any other matter or thing whatsoever in the said answer 
1 contained material or effectual in the law to be replied unto, 

and not herein and hereby well and sufficiently replied unto, 
confessed and avoided, traversed or denied, Is true. 

All which matters and things these repliants are ready to aver, 
maintain,and prove, as this honorable court shall direct, and hut- 
bly pray as in and by their said bill they have already prayed. 

J. L. HIGH, 


Solicitor and of Counsel for all said Complainants. 


Endorsed: Filed Nov. 11, 1884. Wm. H. Bradley, clerk. 


2 Afterwards, to wit, on the tenth day of June, in the ad- 

journed May term of said court, 1855, in the record of the 
proceedings thereof in said entitled cause, before Hon. Henry W. 
Blodgett, district judge, is the following entry, to wit: 


Ovder. 


Jose~pH HILLer Foster et al. 
v2. -In Chancery. 
Tue Crry or Joie. j 


The motion ot complainants 1) the above -( ntitled cause, it Is or- 
dered that the same be referre d to E.. B. Shi rranh, lsq., one of the 
Musters In chancery of this court, to take prools ana report the same 
to the court. 


Afterwards, to wit, on the twenty-ninth day of October, in the 
adjourned October term of said court, ISS5, in the reeord of the 
proceedings thereof in said entitled cause, before Hon Henry W. 
Blodgett, district judge, is the following entry, to wit: 


Odile i. 


JosepuH HIntver Foster et al. 
Us. >In Chancery. 
Tue Ciry or JoLier.: 


On-motion of Mr. Dent, of counsel for the defendant, it is ordered 
that George Hingston, of the city of Joliet, be appointed au 

OD special examiner to take the depositions in) the aubove-entitled 
eause of the witnesses who may be produced before him at 

his foflice mm the city of Joliet, in pursuance of the rules in equity 
in such case provided. 
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Afterwards, to wit, on the eleventh day of November, 1885, came 
the city of Joliet, by its solicitors, and filed in said clerk’s office its 
petition in said entitled cause, which said petition is in the words 
and figures following, to wit: 


1% fition. 


Circuit Court of the United States for the Northern District of [h- 
nois. In Chancery. 
Joseru Hitter Foster e al. vs. Tar Crry or Jourer. 

To thie honorable presidl ig judge of sald court: 

Your petitioner, The City of Joliet, respectfully represents that it 
is the defendant in the above- ntitled cause: that on the Sth day of 
August, A. D. 1SS4, a restraining order was issued by this honora-' 
ble court 11) suid CaUSC restraining said defendant, The City of Joliet, 
its otlicers Or avgelits, from, together with other things, on preventing, 
Or attempting hi any way to prevent, the complainants, Or their rep- 

rescntatives, from making such repairs as they shall deem nee- 
ae essary of the pipes, mains, hydrants, and connections, or other 

parts of the works, for the preservation or maintenance of the 
present works;” that some of the pipes and mains of said complain- 
ants are located upon and across Exchange street, in the city of 
Joliet, county of Will and State of [linois, and particularly where 
sald exchange street Is erossed by Broadway, and from said Broad- 
Way along sald exchange street to Hickory street: that at the point 
named in said Exchange street a difficult and precipitous hill has 
existed, which has for a long time interfered with business and 
travel Upon sald exchange street; that the city council of the CIty 
of Joliet has ordered said Exchange street excavated and improved 
in accordance with a profile,a copy of which is hereto attached and 
made a part of this petition : that said work has progressed to the 
extent of digging il trenel five feet deep, and from said Broadway 
to said Hickory street: that a notice was served pol James GC. 
Kelwood, secretary of the Joliet Water Works Coinpany, and the 
agent and representative of said Joseph Hiller loster and the other 
complainants of said bill, requesting that said water-works company 
remove said pipes from said exchange street, a COpY of which notice 
is attached hereto and made a part of this petition ; that said water- 
works company or said James G. Elwood, agent, as aforesaid, has 

not removed said pipes as requested in said notice, but wholly 
VO refuses so to do; that said pipes do now and will interfere 

with the work and excavation so ordered by said city council; 
that said work will have to be stopped on account of such interfer- 
ence; that said work cannot properly proceed until said water-pipes 
are removed, and that it is important that the same be removed 
before freezing weather or the said defendant will not be able to 
proceed with the rock excavation during the winter or until the 
earth be all removed from above the Salhe. 

Your petitioner, therefore, prays that this honorable court: may 
make an order requiring said Joliet Water Works Company, Joseph 
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[filler Foster, or James G. Elwood, their agent or representative, to 
remove or cause [to be] removed the said water-pipes at such points 
as the same interfere with the work of cutting down, exeavating, 
or improving said Exchange street, in said city of Joliet, or that pe- 
titioner be allowed to make such removal, e. 
And, as in duty bound, vour petitioner will ever pray, Ke. 
THE CITY OF JOLIET, 
By THOMAS DENT, 
Its Solicitor. 

STATE OF ILLINOIs, | 

Weel ( ounty, } 


rank Murphy, being duly sworn, says, on oath, that he is ac- 

quainted with the matters set forth in the foregoing petition; 

tM) and he further savs that the statements made in said peti- 
tion are true in substance and In fact. 


PRANK MURPHY. 


Subseribed & sworn to before me this SOth day of October, A. 1). 
LSS. 
[seat] FRED. BENNITT, 
Notary Public. 


Endorsed: Filed Noy. 11, 1885. Wm. IL. Bradley, el’k. 


On the same day, to wit, on the eleventh day of November, in the 
adjourned October term of said court, 1885, in the record of the 
proceedings thereof in suld entitled Cause, before Hon. Henry W. 
blodgett, district judge, 1s the following entry, to wit: 


Order. 


JoserpH Hitter Foster ef al. 
's. In Chancery. 
Tue Crry or JoOLrer. 


Upon consideration of the City of Joliet representing that a cer- 
tain change in the grade of exchange street has been ordered by 
the city councilof the said city, and that the work of exeavation and 
Improvement, in accordance with plans prepared by the city sur- 

vevor under the order of said council, has been commenced 
we and is in progress, and it appearing that sueh work will 

necessitate new connections and the taking up of a part of 
the pipe or water-main of the complainants, and counsel having 
been heard on the subject, it is now ordered by the court that in 
proceeding with tlie work proposed to be done by the city of Johet 
In excavating and improving Exchange street in accordance with 
the said order the water pipes and main owned and claimed by the 
complainants may, so far as shall be necessary to carry on said work, 
be removed or taken care of, provided this be done with as little 
injury as may be practicable, the defendant giving the complainants 
all opportunity to remove and take care of the pipes and main and 
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preserve their works otherwise, as herein contemplated; provided 
further, however, and it is ordered, without prejudice to the rights 
of either party, that the complainants be, and they are hereby, per- 
mitted to lay a six-inch main on Centre street from Oneida street to 
Iixchange street, and connect thesame when madeand sever the main 
on the north and south sides of Exchange street at Broadway street, 
and plug the ends at the points of severance, and as the excavation 
shall be made the city may take out the four-inch pipe on Exchange 
street east of Centre street, or the same may be done by or under 
the direction of the complainants, and when the proposed viaduct 
on Broadway shall be completed the complainants or their 
98 represen-ative shall be at liberty to connect the six-inch main 
again by suspending it to said viaduct. 

[t is further ordered that the complainants prepare as aforesaid 
for such excavation and improvement of Exchange street so as not 
to interrupt the progress of the work proposed by the city, and the 
court hereby reserves, until the final hearing of the cause, the ques- 
tion whether the expense of relaying the pipe made necessary by 
such proposed excavation in and improvement of Exchange street, 
and any other expense for work on materials thereby thrown upon 
the complainants, including the making of the new connections 
necessary, shall be ultimately charged against the city, and either 
party shall be at liberty to apply to the court for further directions 
In carrying out this order, if they shall be advised so to do. 


99 On the same day, to wit, on the twenty-fifth day of March, 
in the adjourned March term of said court, 1886, in the 

record of the proceedings thereof in said entitled cause, before Hon. 

Henry W. Blodgett, district judge, is the following entry, to wit: 


Order. 


JosePpH HILLER Foster ef al. ) 
vs. >In Chancery. 
Tue Criry or JOLiet. 


Now come the parties, by their solicitors, and this cause being set 
for hearing this day upon the original bill, the answer thereto, and 
the proofs taken thereon, now comes on to be heard, and, after hear- 
ing the arguments of counsel in part, it is ordered that further hear- 
ing herein be postponed until to-morrow morning. 


Afterwards, to wit, on the twenty-sixth day of March, in the ad- 
journed March term of said court, 1886, in the record of the proceed- 
ings thereof in said entitled cause, before Hon. Henry W. Blodgett, 
district judge, is the following entry, to wit: 


~s#ae 
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Order. 


J. Hitter Fosrer et al. 
vs. >In Chancery. 
Tue City or Jouier. 


Now again come the parties, by their solicitors, and this 
100 cause again comes on to be heard, pursuant to the order of 
postponement, and after hearing the concluding arguments 

of counsel the court takes the same under advisement. 


Afterwards, to wit, on the ninth day of June, 1886, the following 
oral opinion was delivered by Judge Blodgett in said entitled cause 
in words and figures following, to wit: 


10] Foster vs. Tne Ciry or JoLier. 
BropGett, J. (orally): 


[t is not necessary that I should recapitulate to counsel the ques- 
tions that are raised in this case by the bill and the testimony. It 
is sufficient to say that the bill is filed for the purpose of restraining 
the city of Joliet from interfering with the water-works company, 
or rather the present owners of the water-works, in the use of the 
streets of the city of Joliet for water purposes, and in the extension 
of their mains, in such manner as they may see fit to extend for the 
purpose of Increasing the water system which is now in the control 
of the complainant. 

The complainant seems to me, from the proofs in the case, to 
fairly represent the rights which were granted to Jesse W. Starr by 
the contract-of March 15, 1880, and to stand substantially in the 
same plight and condition, as far as the performance of that con- 
tract is concerned, as the water-works company which Starr 
organized stood at the time the test experiment was made, in the 
early part of December, 1881. It will be remembered by counsel 
that Starr, who was the manager of the affairs of the water-works 
company, notified the common council of the city that the water- 
works were completed and invited them to witness a test experiment 
to be had on a certain day. He had agreed that the water-works 
should be of such capacity as to throw five streams of water simul- 
taneously, an inch and a quarter in diameter, to the height of 100 
feet. 

For the purpose of demonstrating the capacity of the works 

in this behalf, undoubtedly the experiment or test was a fail- 
102. ure. The water did not rise to the height called for by the 

terms of the contract, and there is some evidence that in order 
to get a stream as high as he did, which was somewhere between 
eighty and ninety feet,some devices were resorted to which were not 
the normal and ordinary methods by which the works were operated, 
such as shutting off the supply of water from some mains and per 
haps overworking the power. Whatever may have been the cause 
of the failure of this test the city, without waiting to ascertain 
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whether the works could be made to perform according to the con- 
ditions of the contract on the 12th of December, passed a resolution 
declaring the contract with Starr, lis successors and assigns, for- 
feited and at an end. The result of passing this resolution was to 
precipitate financial ruin upon the water-works company. The 
money which the city had agreed to pay for the use of hydrants, 
which, amounted- to $8,500 per annum, to be paid in quarterly install- 
ments, was undoubtedly the source from which it was expected to 
obtain funds to meet the interest upon the bonds issued by the com- 
pany, was not paid by the city. The city placed itself in a position 
of autagonism to the company, and has occupied that position since 
that time. as the proof shows. Default being made in the payment 
of bonds, the bondholders were obliged to take measures to foreclose 
their mortgage, and finally, in the latter part of the vear ISS5, the 
purchasers were put in possession. The purchasers proceeded to 
make some improvements and repairs to the works, and in some re- 
spects undoubtedly improved their efficiency, as compared with the 
condition in which they were left by Starr in December, 1881. In 
the summer of 1854 the city directed aggressive measures to be taken 
to prevent the water-works company from further extending their 
works and also to expel them from the city, and this bill was filed 
in consequence of that action. 
103 Irom the testimony in the case and the construction I give 
to the contracts I am satisfied that these purchasers are ent- 
tled to stand in the same relation to the city that the water com- 
pany occupied on December 1,1851, when the city declared the for- 
feiture. 

At that time it must be conceded that the water works com- 
pany had not fulfilled the Starr contract, and it was far from being 
strictly fulfilled so far as the works were concerned. The contract 
specifically provided that the water supply should be obtained from 
artesian wells. No artesian wells had been sunk, but by as upple- 
mental contract it was agreed that the water might be obtained from 
springs upon the Brown farm, as it is called, and Starr had taken 
measures to conduct the water from these springs into the reservoir 
which he had constructed. 

The water he was using at the time of test experiments referred 
to was this spring water. Thesupplemental contract allowing Starr 
to resort to springs for water-supply instead of artesian wells did 
not release him from the obligation to supply at least 500,000  gal- 
lons per day, and the evidence shows that these springs, so far as 
tested, fell far short of being able to supply or furnish the necessary 
quantity of water called for by the contract, but up te the time of 
these test experiments there had been no complaints made and no 
such test as to demonstrate the inadequacy of the supply. In fact, 
it may be assumes, perhaps, that the works were not in suchi a con- 
dition of development as to determine whether the supply from the 
spring was adequate for the necessities of the city at that time or not. 
By mutual consent, however, they had abandoned for the time being 
the project of artesian wells and agreed to resort to the springs, and 
if the springs were not adequate for the purposes of the water 
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supply, then I have no doubt Mr. Starr and those claiming 
104. under him were bound to sink artesian wells within some 
reasonable time to furnish the water-supply. 

The contract also provided that there should be a reservoir with a 
capacity of at least 2,500,000 gallons, and that it should be con- 
structed to shut off or prevent the inflow of surface water. 

The proof in the case satisfies me that this reservoir has become 
defective or else it was never properly constructed, and that when 
the testimony was taken it did not shut out the surface water; that 
from defective puddling or some other cause it was not sufticiently 
tight to be impervious to the water from the outside, and, therefore, 
bog water from the Hickory creek bottom, which is saturated with 
vegetable matter, finds its wav into the reservoir. 

Undoubtedly that is one of the defects in the construction of the 
reservoir which could be readily remedied by the expenditure of a 
small amount of money, comparatively. 

lt is also claimed in the answer,and the testimony tends to show, 
that one reason why the water-works failed to perform to the satis- 
faction of the city authorities in the matter of the fire-hydrants at 
the experimental test in December, 1881, was the small size of the 
main pipes put in the streets, a large amount of such pipes being 
only four inches in diameter, and it is claimed by the testimony of 
hvdraulic engineers that the friction of the water in the small pipes 
is so great as to virtually expend the force, so that it was impossible 
lo project a stream to the height called for by the contract from so 
small a main. Some of the testimony, however, tends to show that 
the difficulty inthis respect was from want of power at the pumping 
works. The testimony establishes, however, that the power had been 

materially increased since the experiments in question, and 
105 ~~ that the pumps, engines, and fire apparatus are in tauch better 
condition now than they were at that time. 

by one of the supplemental contracts it was provided that Starr 
should prepare a map showing the location or proposed location of 
the street mains and their sizes in the various streets and present it 
to the chairman of the water-works committee of the common 
council, and that such designation of the location and size of the 
main, as was shown on this map, should stand, unless the committee 
saw fit to change it within five days from the presentation of the 
map. ‘The proof shows that this map was presented and was ip the 
hands of the committee, and no changes were suggested, and it is, 
therefore, claimed that the city is estopped from complaining as to 
the sizes of the mains by reason of the action of this committee. 

It must be borne in mind, however, that by the contract of the 
water-works company covenanted to make an effective water system. 
and one which should be effective for fire purposes one of the pro- 
visions was that it should throw five streams of water simultane- 
ously to the height of 100 feet. Now, a mistake on the part of the 
committee of the common council as to any feature Involved in the 
construction of the works would not relieve Mr. Starr or those claim- 
ing under him from obligations to fulfill those covenants, but it may 
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operate, and I think under the circumstances must be construed to 
operate, as a mutual mistake for the time being. 

Both parties, with the facts before them, acquiesced in the con- 
struction of these mains in the manner in which they were con- 
structed, and if they failed to fulfill the covenants of the contract a 
reasonable time should have been allowed to complainant to correct 
this difficulty. 

I, therefore, find that, under the circumstances, the bond- 

166 ~~ holders, who took this property by force of circumstances 
over which they had no control, and stepped into the shoes 

of the water-works company, in substantially the same condition 
as Starr left them, should have a reasonable time to perfect the con- 
tract. Both parties have waived the terms of the original contract 
to such extent that neither of them is entitled to insist on a per- 
formance of the letter of the contract in point of time. The action 
of the common council in assuming to forfeit this contract peremp- 
torily cannot be defended in a court of equity. It is an old maxim 
that equity abhors a forfeiture, and more especially does it abhor a 
forfeiture into which either party has been betrayed by the action 
of the other, and in this case I cannot but hold that the failure to 
sink artesian wells was a matter of mutual agreement between the 
parties, the city waiving the sinking of wells for the time being and 
allowing Starr to resort to springs. The city, at least until the ex- 
periment was tried, was content with four-inch mains, and if the 
failure in working the fire apparatus is to be attributed to the size 
of the mains, then I think there is no doubt the purchasers should 
be allowed a reasonable time in which to correct them in that 
respect. The reservoir may have been constructed imperfectly and 
it may have got cut of repair. Like all new structures of this kind, 
it undoubtedly required vigilant attention after it was constructed 
in order to keep it in repair and prevent the influx of water. The 
ground is porous around it and saturated with the surrounding 
water, and at certain seasons of the year there would be considera- 
ble pressure from the outside tending to force it into the reser- 
voir. Therefore, while it may have been constructed so as to be 
apparently water-tight when it was made, I can imagine it got 
out of repair, as all new structures of this kind would, 

107 and required attention it has not received, and the con- 
dition in which it was at the time the water was taken 

from it for the chemical test might have existed if the water 
works had been in every respect constructed in accordance with the 
terms of the contract—that is, it might have got out of repair and the 
pumps might have got out of repair after the construction of the 
works, and it is a matter within our common knowledge that arte- 
sian wells sometimes cease to flow as copiously as when first sunk, 
the water in the water-bearing strata into which they are carried 
becoming to a certain extent exhausted, and a forfeiture for a failure 
after the works had been completed certainly would not be decreed 
in a courtof equity until a reasonable time had been given to repair, 
so that I consider from the testimony before me that these parties 
stand substantially in a position where they have a right to go on 
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and complete the works and fulfill this contract, and that no forfeit- 
ure should be allowed until such reasonable time has expired. 1 
think the decree that should be entered should look, however, to the 
final fulfillment of the contract on the part of the purchasers which 
was made by Starr, under which complainants derived all their rights, 
and a decree will accordingly be entered restraining the city from 
interfering with the compl \inants in the use of the streets of the ¢ ‘ity 
for water purposes, and for the purpose of supplying and delivering 
water through the mains already made, and for the purpose of ex- 
tending their mains to such parts of the city as are not now reached, 
but to which under the te rms of the contract they are entitled to 
extend them, but this is to be on the condition that they shall within 
twelve months sink artesian wells sufficient to furnish the supply of 
water called for by the terms of the contract, that they shall repair 

the reservoir so as to exclude surface water, and that they 
108 —s shall put the works in such an efficient condition, either by 

the laying of larger mains or by the increasing of the power, 
so as to force the necessary amount of water to the height called for 
by the contract from five streams at the same time. 

These are the substantial difficulties that are complained of: The 
defective water-supply, want of capacity for fire purposes, and the de- 
fective reservoir. Of course, there are some minor defects in the ma- 
chinery which experience and opportunity to perfect the works 
unmolested will enable the parties to put in better condition. 

The time which I have given is, I think, under all the cireum- 
stances, no more than a reasonable time within which these parties 
should be required to make these changes. The city has placed 
itself in such a condition of antagonism to these purchasers that they 
could not with any degree of safety proceed to make these improve- 
ments and expend the large amount of money thus required with- 
out some judicial decision establishing their rights. The city had 
declared that the contract was forfeited and determined, and the city 
authorities had placed themselves in hostility tothe ‘4 arties and under 
obligation to expend a large [sum] of money, [and] were entitled to 
know where they stood before m: iking this large = 

A decree may be prepared in accordance with these views. 


Endorsed: Filed June 9, 1886. Wm. H. Bradley, clerk. 


109 On the same day, to wit, on the ninth day of June, in the 

adjourned May term of said court, 1856, in the record of the 
proceedings thereof in) said entitled Cause, before Lon. Hlenry W. 
Blodgett, district judge, is the following entry, to wit: 


Decree. 


JoserH Hitver Foster et al. 
vs. ~Tn ( ‘hancery. 
Tune Crry or JOLiet. 


This cause coming on for hearing upon the bill of complaint of 
the above-named complainants, the answer of the defendant, The 
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City of Joliet, thereto, the replication to said answer, and upon the 
proofs and exhibits produced by the respective parties, and the court 
having fully considered the same and having heard the arguments 
of counsel for the respective parties thereon, and being now fally 
advised in the premise s, the court doth find that the complainants, 
by virtue of the lore closure proces dings sel forth 1) the bill of com- 
plaint, are the owners of the system of water-works therein de- 
scribed, and that they have suceeeded to all the rights of 
110 Jesse W. Starr and of the City of Joliet Water Works Com- 
pany in and to said works, including all the rights granted . 
by the defendant, The ¢ ‘ity of Joliet, to the said Jesse W. Starr DS 
the original contract between said parties, bearing date March: fif- 
teenth, 1880, and by the supplemental contracts between the same 
parties, bearing date, respectively, June seventh, ISSO, and October 
ninth; ISSO; that said system of water-works is now completed in 
substantial compliance with the requirements of said several con- 
tracts, EXCEPT iis to the eovenants of the said Starr concerning the 
sinking of artesian wells, the construction of a receiving rese-volr, 
and the capacity to throw five streams of water to a height of one 
hundred feet, asim said contracts and hereinafter more fully set 
forth; that,as such successors, complainants are entitled to complete 
and maintain said system of water-works In accordance with the 
provisions of said several contracts ; that the said contracts and the 
rights ot the complainants thereunder were hot forfeited by thie rCSs- 
olutions of the city council of the said city passed December thir- “ 
teenth, 1SS81, and that the said city was not, at the date of the said 
passage of such resolutions, and is not now, entitled to declare or 
enforce a forfeiture of said contracts or of the rights of complain- i 
ants thereunder. 
The court doth therefore order, adjudge, and decree that the de- 
fendant. The City of Joliet. its eounell, Mavor, chief of police, 
11] attorneys, solicitors, officers, agents, and employes, be, and they 
are hereby, perpetually enjoined and restrained from = com- 
mencing any suit against complainant, their agents or represen-a- 
tives, for the purpose of forfeiting sald contracts or the rights of 
complainants thereunder, and from interfering with or molesting, 
by toree, threats, intimidation, arrests, suits, actions, complaints, or 
otherwise, the complainants, or their agents or employes, in the use 
of the streets of said city for water-works purposes under said con- 
tracts, or from supplying and delivering water through the mains 


already laid and hereafter to be laid by complainants in said city, 


or in the use of said streets for the purpose of extending the Inains 7 
of complainants LO parts ot the city not now reached by such maps, 

or in the use of the streets of said city for the purposes of laving 

mains, pipes, hydrants, castings, fittings, and valves, and of main- 

taining, altering, changing, removing, substituting, or repairing the ” 


sume at any lime when hecessary for their proper use, preservation, 
protection, and extension, or from making such excavations 1 the 
streets, alleys, and public grounds ot said city as shall be hecessary 
for the purpose of completing the system as required by said con- 
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tract, provided that such excavations shall be made without 
112) causing unnecessary delay in the use thereof by the public; 

and provided further, that the def ndant shall fi all times be 
entitled to exercise reasonable police protection and re gulation in 
respect thereto, complainants to have all necessary facilities afforded 
them for the purposes herein set forth; provided further, and the 
relief herein granted is upon the express condition; thai said com- 
plainants shall, on or before the first day of September, A. D. 1887, 
put down in the vicinity of their present works one or more artesian 
wells, as may be required to supply at least one-half million gallons 
of water daily, and shall thereafter put down from time to time new 
artesian wells as the demand requires, so as at all times to furnish to 
the city and citizens of Joliet an ample supply of water for the purposes 
In said contracts set forth, and to a depth that will insure good 
water; and upon the further condition that said complainants will, 
on or before the first day of November, A. D. 1586, repair the receiv- 
Ing I’ se-Volr, already constructed in connection with said works, or 
construct a hew receiving rese-voir in lieu thereof, so that the samy 
shall have a capacity of at least two and one-half million gallons of 
water, and shall be entirely protected from surtace water, and Into 
which rese-voir the water from said well shall be conducted: and 

conditioned further, that said complainants shall, on or before 
11s the said first day of September, A. D. 1857, put such works in 

such efficient condition that they will at all times of fire fur- 
nish a sufficient power to throw at the same time a one and one- 
quarter inch stream of water at least one hundred feet high through 
each of any five hydrants which are now or may hereafter be put in 
under sd contract. 

[t is further ordered, adjudged, and decreed that th complainants 
do have and recover of and from the said defendant their costs of 
suit, to be taxed by the clerk. 

And for the purpose of fully carrying out this decree, and of pre- 
serving and enforcing the rights of the resp etive parties hereunder, 
the court doth retain jurisdiction of this cause to make such other 
or further order from time to time as may be necessary in the 


pPrehises, 

~ And thereupon said defendant, The City of Joliet, prays an appeal 

to the Supreme Court, which Is allowed 1} thre filing ot the bond of 

sald city, with sureties, to be approved by the court, in the penal sum 
of twenty-five thousand dollars, conditioned as required by law. 


114 On the hearing of said cause on the same day, to wit, the 

ninth day oft June, LSS6, the certificat of evidence in) said 
cause was filed in said elerk’s oftice, and is in the words and figures 
iollowing, to wit: 


THE CITY OF JOSEPH HILLER FOSTER ET AL. 


JOLIET VS. 
(ertificate of Evidence. 


In the Cireunit Court of the United States for the Northern District 
of Illinois. May Term, A. D. 1886. In Chancery. 


Joseru Hitter Fosrer ef al. vs. Toe Crry or JOLier. 


Be it remembered that on the hearing of the above-entitled cause 
the complainants read certain depositions and documents or exhibits 
as follows, namely : 

The contracts set forth as Exhibit “A ” to complainants’ bill, in- 
cluding “first supplemental contract” and “second supplemental 
contract.” 


The depositions of Thomas B. Supplee, Jr., John Potter, Joseph Dum- 
mermoth, Calvin Knowlton, George 8. House, John H. Long, De 
Wit C. Cregier, A. W. Martin, James G. Elwood. 

> 


115 “Deposition of Thomas B. Supplee, Jt. Tuken August Sth. 1SSS. 


Q. What is vour name in full? 

A. Thomas LB. Supplee, Jr. 

(). What is your age, residence, and occupation ? 

A. My ave is between 2% and 30; residence, Joliet, Illinois ; oeen- 
pation, wate “te works Inspector. 

Q. Is the Joliet water-works now oper: ated by Mr. Elwood as agent 
for the pure rt isers 7? 

A. Yes, sir. 
116 Q. That is the same system of water-works that is involved 
in this litigation ? 

A. Yes, sir; the same. 

(). State whether you were acq ui ainted with Jesse W. Starr, Jr., of 
Philadelphia, who forme tly had the contract with the city of Joliet 
for the construction of a system of water-works there. 

A. Yes, sir: I came to Joliet in his interests. 

(. Were you in his employ at that time? 

A. Yes, sir. 

(). How long had you known Mr. Starr? 

A. T had been with him ne: arly a year before I came to Joliet. 

(). When did you first come to Joliet in his behalf in, connection 
with these water-works ? 

A. In Mareh, 1880—along about the Ist of March. 

4 lor what purpose did you then go to Joliet? 

To obtain a contract with the city for building water-works. 
= A contract for Mr. Starr ? 
A. Yes, sit 
117 Q. You may state generally what vou did toward procuring 
that contract without going Into detail. 

A. I came to Joliet Friday morning, and at once saw Mr. Hobbs, 
and in the afternoon we saw the committee on water-works, and had 
a meeting, of the council called for that evening to talk the matter 
over. 
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Q. You were acting in Mr. Starr’s behalf in those negotiations 
with the city officials? 

A. Yes, sir. We had another meeting of the council Monday 
evening. 

Q. I will ask you to state if you know how Mr. Starr first came to 
Investigate this question of the location of the works at Joliet. 

A. I think he saw their advertisement in the Iron Age or one of 
the newspapers where they advertise, and the next thing was a letter 

from Mr. Llobbs, of liobbs WN Knowlton, of the city of Joliet. 
11s (). A letter to Mr. Starr ?” 
A. Yes, sir. 

(). So that was the initial point of Mr. Starr’s connection with the 
matter, as you understood ” 

A. Yes, sir. 

(). You have spoken of a meeting of the representatives of the 
city * state whether the negotiations then had finally resulted In the 
contract which is mentioned in the bill of complaint. 

A. We had a meeting of the council that evening and also one 
on Saturday evening; then on Monday evening we had another 
meeting and they accepted the contract subject to Mr. Starr’s ap- 
proval. 

(). That is the same contract that is set forth in the bill of com- 
plaint? 

A. Yes, sir. 

(). Who drafted that contract ” 

A. I did. 

(. Was it then sen, on to Mr. Starr for his signiture? 

A. Yes, sir: he signed it and forgot to put his seal on it, and | had 

to make out another, to which he attached his seal. 
119) (). That involved some delay? 
A. Yes, sir; it had togo to Charleston, South Carolina, 
which would take probably two weeks. 

.. After the contract was finally signed what connection did you 
have with the actua! construction of the water-works under Mr. 
Starr? 

A. I was superintendent and kept the books and the time of the 
men, and made up the pay and bought the supplies in Joliet, at- 
tending to all the financial part in Joliet. 

(). Where was Mr. Starr during this time and what was he 
doing” 

A. He was part of the time in Charleston, 8S. C., in connection 
with water-works there, and part of the time in Philadelphia mak- 
ing negotiations for Joliet. 

. You had general charge of the construction of the works at 
Joliet? 

A. Yes, sir. 

(). What was the first step you took toward the actual con- 
120 struction of the works? 

A. The first thing we did was to run the survey of the 
streets on which the pipes were to be laid. 
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Q. When was that survey made, and under whose direction ? 

A. It was commenced on the 14th day of May, 1880, under the 
direction of the city surveyor or his clerk; under the charge of the 
county, I guess. 

@. You acted together ? 

A. Yes, sir; a man was sent from the oflice of the city surveyor. 

Q. He representing the city and you Mr. Starr? 

A. Yes, sir. | 

Q. State whether prior to this any map or plat had been submitted 
to the city officials concerning the proposed situation of the mains. 

A. There was a map drawn at onee. When I was in Joliet in 
March there was a nap drawn by Mr. Treat, who was at the rolling- 

mill, giving the streets on which the pipes were to be laid by 
121 = direction of the city. That map was given to the committee, 

and finding there was more than eight miles of pipe on it 
they thought it would be better to try to get ten miles, of two miles 
additional. It was somewhere between nine and ten miles that they 
had laid out on the map, and they thought that by adding a little 
additional they eould ret it. 

@. Did that make the ten miles ealled for in the contract ? 

A. Yes, sir; with a little additional ? 

Q. You have spoken of a committee to whom the map was given 
who were that committee ? 

A. Mr. Marsh, Mr. Pettigrew, and the city clerk, I think, & the 
mayor and Mr. Page; heacted more for the mayor and city attorney 
than they did; he was the fire marshal. 

Q. By what body was that committee appointed or designated ? 

A. By the council. 

(). Who was the chairman ? 

A. Mr. H. N. Marsh. 

Q. This map was given to the committee? 

A. Yes, sir. 

122 (). About what time? 

A. I think the Monday night that the contract was left ; 
they had a meeting Monday evening, and the contract was given 
Monday night. 

Q. Who prepared the first supplemental contract between Mr. 
Starr and the city, dated June 7th, 1880? 

A. I did. 

Q. You have already explained the reason for increasing the 
length of the main from eight miles, as specified in the original con- 
tract, to ten miles, as specified in the first supplemental contract ; 
state what, if you know, was the cause of increasing the number of 
hydrants from the number specified in the first contract ? 

A. There was to be fifty in the first contract, and when they put 
in two extra miles there would not be quite enough for that, and 

we told them we would put in ten more. I think the con- 
123 tract called for four additional to the mile. 

(). Was this additional number owing to the extension of 

the mains? 


A. Yes, sIr. 
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(). After this survey was made in May, of which you have already 
spoken, what was the next step toward actual construction? 

A. Buying the material. 

Q. Who had charge of that? 

A. Mr. Starr. 

(). State, if you know, whether he took steps at once to procure 
the necessary pipes and material. 

A. Yes, sir; at onee he took steps to get everything ready and in 
shape. Some things were brought from Charleston, 8. C., which he 
knew he would not need there and which we could work in in 
Joliet. 

(. The original contract between the city and Mr. Starr calls for 
the sinking of one or more artesian wells, while the second supple- 
mental contract, dated October 9th, 1880, provides that in lieu of 

the artesian wells Mr. Starr may at his election supply the 
124 = city with spring water from the springs on and in the vicin- 

itv of the tract known as the Brown farm, just east of the 
Rowel gravel-pit. State, if you know, what was the cause of that 
change from the artesian wells to spring water. 


Objected to by Mr. Dent as immaterial. 


A. Mr. Starr found that artesian wells in Joliet weren't a success. 
The city had expended considerable money in trying to find a suffi- 
cient supply of water from artesian wells and had failed, and on 
that account there was no use in digging artesian wells if he could 
get the water from these springs, where there was a supply. 

[().] State, if you know of your own knowledge, that artesian 
wells had been tested there in the city prior to this time. 

A. | should think there had been on account of their giving 
125 out. I know artesian wells were there that are not flowing 
as much now as before. 
(). That was the reason of the change? 
A. Yes, sir. 
(). When did you actually begin excavating and on what part of 
the work? 

A. The first work was the reservoir, October 12, 1SS0. 

(). What was done from that time as toward the construction of 
the reservoir and where was it constructed ? 

A. On the Brown farm, and the work was pushed until it was 
completed right along through the winter, only stopping when the 
men could not work on account of a blinding snow or rain storm. 

Q. What was done, if you know, toward the purchase of the Brown 
farm spoken of in the second supplemental contract ” 

A. The Brown farm was purchased through Perry Hobbs in O- 
tober, 1580, and there was 500 paid in cash on it. 

Q. By whom? 

A. By me. , 
126 (). Whom did Mr. Hobbs represent in the sale of the 
farm ? 
A. Ile represented Mrs. Brown, the owner. 
(). What other payments did you make on the purchase, if any? 
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A. Another of $1,000 

(). When did you get possession of the Brown tract? 

A. Possession was given at once, as soon as the S500 was paid, or 
even before, if we wanted it, and Mr. Hobbs held the papers In 
escrow. 

Q. So you got possession immediately ? 

A. Yes, sir. , 

(). Is that the tract of land in which the springs are located, 
which are mentioned in the second supplemental contract? 

A. Yes, sir; they are located on that tract. 

(). Just east of what is known as the Rowel grave-pit? 

A. Yes, sir. 

(). Where is that located with reference to the CILY of Joliet? 

A. About a mile and a quarter east of the center of the city. 


| 


(). When wasthe work upon the reservoir finally completed ? 
24 A. About October Ist, ISSL; my last pay, which | made 


every two weeks, was made on the Sth of October. 

Q. You have your memoranda books of payments actually 
made from which to refresh your recollection ? 

A. Yes, sir. 


(). How long were you obliged to stop work through the winter? 


You said the men were obliged to stop work during a snow-storm, 
A. On the reservoir; | don’t think there was any two weeks | 
didn’t pay them. ‘There was work done every two weeks. 


(). What was the capacity of the reservoir when finally completed ? 

A. I should judge it was five or six million gallons. 

Q. Was it at least five million gallons? , 

A. Yes, sir; I believe it was. 

Q. You may state how the land was located on this Brown tract, 
where you constructed the reservoir, with reference to its being 

sloping or being level or otherwise? 
125 A. The ground was full of springs, and we dug out and 
filled up on the sides. 

Q. Was it level ground or was there a slope ? 

A. There was a slope. | 

(). Krom what point of the compass did it slope? 

A. On the west side; it sloped towards the west and towards thi 
south. 

Q. Then the slope was from the north and east toward the south 
and west? 

A. Yes, sir. 

(Q). What, 1f anything, was done to protect the reservoir from the 
surfice water ? 

A. There was a ditch dug along the north side where the ground 
sloped toward the reservoir to carry the water off, and it was dug 
all the way around from about the middle of the south side around 
the east side and to the west side of the north side. 

(). What was the purpose of that ? 

A. To carry off any surface water. 

(). How did that operate in practical operation ? 


ie 
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all. 

(Q). Did you experience any trouble from the surface water or 
drainage after that time ? 

A. No, sir. 

Q. What was done by way of constructing the stand-pipe, and 
when did you begin work on that? 

A. We commenced work on the stand-pipe April 15th, 1SS1. 

(). Where was that located ? 

A. Just south of the reservoir. 

(). How close to the reservoir ? 

A. Probably one hundred feet. 

Q. When was the stand-pipe finally completed. 

A. About October Ist, 1581, my last pay being October Sth, and 
paying every two weeks. 

(). What were the dimensions of the stand-pipe? And state gener- 
ally the method of construction and its size. 

A. There was one hundred and five feet of iron-works 

150 the base was thirty-five feet in height of stone from the 

ground, and in the ground there was about eight or ten feet 

of stone foundation, making about forty feet of stone foundation, 

and there was one hundred and five feet of iron-work on top of the 

stone, seven feet in diameter. I have the size of the iron if you 
want It. 

(). Give the dimensions at the bottom and top, if you liave those. 

A. The iron at the bottom is one-half inch in thickness, and at 
the top it is three-sixteenths. There is seventeen feet and six 
inches of iron one-half ineh thick, and then it gets gradually thinner 
as it nears the top. 

(). What are the dimensions of the stone foundation, which is 
thirty-five feet above the surface of the ground ? 

A. ‘The stone foundation was square. 

(). About as near as you recollect, what were the dimensions ? 
13] A. I should say it was probably about twelve or fifteen feet 
square; I don’t know exactly about that. 

(). State whether in your opinion this stand-pipe was of sufficient 
height, and dimensions to supply the requisite capacity ? 

Objected to by Mr. Dent. 

A. Yes, sir; it was. 

(). Ilave you had any experience in other water-works of this 
kind ? 

A. Yes, sir; in Charleston, South Carolina. 

(). You assisted in the construction of those ? 

A. Yes, sir. 

(). [low was this stand-pipe constructed with reference to pump- 
ing water Into it from the reservoir? 

A. The stand-pipe was made so that the water could be pur dr pve d 
into the stand-pipe and not directly into the mains, or by shutting 
off two valves and opening one they could pump directly Into the 
mains and not into the stand-pipe. 
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. What was the object in constructing it in that way ? 
lo In general use the stand-pipe was used, but in case of 
Pl the stand- -pipe was shut off and direct pressure applied to 


the mains. 
(). Llow was that done? 
A. By shutting off the outlit and inlet valve and opening the 
valve leading into the mains. a 
(). The stand- -pipe connected directly with the mains, did it ? 
A. Yes, Sir. 
(). When did you begin work on the construction of the mains ? 
A. October 2th. 1880. 
How many miles of mains were actually laid, and when did 
you ne ete the laving of the mains ? 
A. Do you want the exact miles or just the even ten? 
(). \W hate ver was actu: lly CONSLPUC ted. 
A. I think thi re Was about ele Vel and nearly a quarter of a mile, 
ny last pay there Was O11} the 29nd of Oe tober. ISS]. 
) (). What were thi dimensions of the mains in diameter? 
132} And, if the dimensions di iffered in different sections, state the 
le neth of the different dimensions. 
The mains were from sixteen Ine ‘hes to four Inclies in diameter. 


(). And of what thickness of iron? 
A. Of suflicient thickness to stand 300 hundred Ibs. hydraulic 


, 
tide 


pressure to the square Inch. 
@. What length- of main were of the sixteen-inch diameter, and 
so on down to the four-ineh ? 

A. Of the sixteen-inch there was about 400 feet; 12-inch, 2.400 
feet; 10-inch, 1,711 & 3 feet; S-inch, 2,762 feet; G-inch, 6,821 & 1 
feet; four-inech, 89,099 feet. The sixteen-inch main is outside of the 
ten miles; the ten miles starts in at the twelve-inch. ‘The sixteen- 
inch were only to be for connections around the works. All the 
pipe there was to be sixteen-inch, 

Q. That makes how many miles in all? 

A. About 11 and a quarter. 
133 (). All of that was laid prior to what date? 
A. Prior to October 22nd, 1881. 
(). State whether anything was done in the summer of 
way or preparing and showing to the city authoritics a map show- 


ISSO) by 


ing the different dimensions of the mains to be laid on the different 
streets. 

A. There was a map pre pared giving the sizes of the mains. 

Q. As you have just described them ” 

A. Yes, sir. 

(. Under whose direction was that map prepared and what was 
done with it? 

A. The map was prepared under the direction of the city, and | 
gave it to Mr. H. M. Marsh, chairman of the committee. 

(). About what time during the fall of ISSO was that given to Mr. 
Marsh, if vou recollect ? 

A. I have not the date of that; I think it was in October or No- 
vember. 
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Q. Do you recollect what you stated to Mr. Marsh when you gave 
him that map? 

: A. I spoke to him about the mains and the sizes, and he 
154. said that he would rather leave that to us. 
Q. Leave what to you? 

A. The sizes of the mains; that was when i gave him the map, 
and in the course of ten days I went to see him and asked him if he 
had decided on accepting the sizes of the mains and had signed a 
paper. Hesaid no; that they would leave that to us, as to the sizes of 
the mains. Ile said you put the mains in, and you are the ones to 
be the proper judges as to the size. 

(). Mr. Marsh was then acting as chairman of this committee ? 

A. Yes, sir. 

(). Hlave you ever seen that map since ? 

A. No, sir. 
li whose possession is it, as far as you know’ 
In the possession of the city. 


’ 
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Council for complainant requests coune?! for defendant to produce 
the map in question at some future date, to which we shall adjourn, 
if it is still in the possession of the city. 


30 (. I will ask you to state here what, if anything, was done 
by this committee of which you have testified by way of 
supervising the work as it progressed. What did you see them do? 
A. Not only the committee but all the aldermen were around on 
the street with us more or less,and never made any objection to any 
of the work. 
(. Did they examine it from time to time as the work was pro- 
gressing r 
A. Yes; I think so from the fact of their being around. 
Q. Did you personally see them there at different times as you 
were making your excavations? 
A. Yes, sir. 
(. You may mention such members of the city council and of 
the committee as you recollect seeing there during the progress of 
the work ? 


Objected to by Mr. Dent. 


A. Mr. Marsh, Mr. Haley, Mr. Pettigrew,and Mr. Seward; I can't 
think of the names of the councilmen. 
136 Q. What was done by way of providing these mains with 
valves and stop-gates ? 

A. We put in valves and stop-gates whenever it was necessary to 
shut off a section in case of breakage or repair without shutting off 
the whole city. 

(). Hlow many hydrants did you put in? 

A. Sixty. 

(). Within what time were the hydrants constructed and put in? 

A. Within the same time as the streets; that was street work done 
right along in connection with the mains. 

(). Were those what were called LWo-way fire hydrants ? 
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A. Yes, sir 

Q. I wish you would explain what you mean by two-way fire 
hydrant? 

A. Those towhich you can attach two hose ; there are two nozzles 

to the hydrant, and you can attach your hose on each one, 
137 = giving two streams from one hydrant instead of one. 
(). What was done toward procuring and putting in place 
pumping machinery and boilers? 

A. The pumps and boilers were all sent out there and we com- 
menced work on them—we commenced work on the engine-house 
December Ist, 1SS0. 

Q. When was the engine-house completed ? 

A. My last pay on that was August 27th, 1881, and the first 
pumps were started—that is, the erection of the pump—May 25th, 
1881. 

Q. Where was the « 
reservoir and stand-pipe 

A. It was between the reservoir and stand-pipe. 

\. About what distance from each ? 

A. Probably fifty feet. 

Ilow many engines did you put in, and what kind? 
A. We put in two compound condensing engines from Knowles’ 
Steam Pump Works. 
158 (). State whether those engines were appropriate for the 
system of water-works you constructed ? 
Objected to by Mr. Dent. 


A. Yes, sir. 

Q. How many boilers did you put in ? 
A. Two, Babeock & Wilcox. 

(). Are those first-class boilers? 
Objected to by Mr. Dent. 


A. Yes, sir. 
(. And the engines also ? 
A. Yes, sir. 
Q. How were these constructed with reference to their capacity 
to be worked separately or together? 
A. The contract was given te the Knowles Steam Pump Works, 
and they made the pumps in accordance with the contract. 
(. What was the fact as to the capacity of the pumps to work 
together or separately after they were in place? 
A. They were to have a combined capacity of three millions gal- 
lons in 24 hours. 
They were to be operated separately or together ? 
A. Yes, sir. 
(). Had they been so operated? 
159 A. Yes, sir. 
Q. ‘They may be run either way. 
A. Yes, sir: either separately or together. 
(. What was done with reference to the construction or the loea- 


). 
tion of the engines so as to supply the mains directly when needed? 


negine-house located with reference to the 
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A. They were constructed so as to pump directly into the mains 
In case of fire. 
Q. or ordinary operation in supplying private consumption what 
Is the method ? 
A. At that time it was pumped into the stand-pipe and from there 
distributed into the city. 
Q. And a device for pumping into the mains direetly was to be 
used in case of lire? 
A. In case of fire, ves, sir. 
Q. When did vou first actually begin pumping water in these 
works after their construction ” 
A. September 29th, 1881. 
(). State, 1f you know, now much was expended by Mr. Starr 
140 in the construction of the work, engines, boilerssand the eree- 
tion of the buildings, stand-pipes, and so forth, of which you 
have already testified. 


Objected Lo by Mir. Dent. 


A. About 38112,000. 
Q. You can give the items as near as you can which make up 
that amount, so fur as distributed between the mains, engines, and 
other parts of the works. 


Objected to by Mr. Dent. 


A. The pipes cost about 45,000 and the cartage on those about 
700: the lead and vasket for the joints about > CUD: hydrants, ? 400: 
special casting, 1.000: valves. 15900; bottlers, 2.500: one extra boiler, 
1,500; pumps, $000; setting pumps and boilers and the foundation, 
900; stand-pipes, 6,000; reservoir, 11,000; engine-house and chim- 
ney, 3000; Brown, land, 1,500; labor on the streets, 15,000; gen- 
eral work, 600; tools, 1,000; supervision and engineering, about 


4 O00. 
14] ). During what period was this expenditure made ? 
M 


A. Between March Ist, 1SS0, and October 2nd, 1SS1. 

(). You have stated that you began pumping water September 
29th, ISS1. State whetherthe works were then in complete condition, 
ready for operation. 

Objected Lo by Mr. Dent. 


A. All but about 100 feet of pipe, which was still to be laid on 
the west side ot the rive ? 

\. [low soon after was that 100 feet laid ? 

A. As SOOTL as We could rel the pipes here. lf Was ordered and 
delayed in coming 

(). When was that 100 feet finally put in? 

A. Before October 22nd, ISS1. 

(). When were the works finally completed, including this ten 
Hilles ot mins, and 1} condition y wdy lor Oy ration, if you Know ? 

A. October 22nd, ISS1. 

(). Ih what condition Wiis the “Vsten) ii eerie anit eenerally 
with re ference to th: mins, cneimes, botlers, ana other buildings 
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142. and machinery—with reference to their being capable of 
doing the work for which they were intended ? 
A. Everything was in first-class order and working nicely. 
Q). What, if anything, do you know as to whether contracts had 
already been obtained, or were then being obtained, with citizens 


for private consumption ? 


Objected to by Mr. Dent. 


A. They were being made at that time. 

(). When did you leave the works during the year 1881 ? 

A. October 22nd was the last pay I made, and at that time my 
services were pretty well done away with, although [ was with Mr. 
Starr until January Ist, 1SS2. 

Q. When did you return to Joliet and what connection have vou 
had’with the works since you returned? 

A. I have always been there at Joliet ever since I first went there, 
but my return to the works was August 10th, 1554. 

Q. In whose employ have you been since that time ? 
143 A. I have been with the water-works company. 
(. In what capacity ? 

A. As inspector 

Q. What has been your duties as such inspector since that time? 

A. Repairing mains, hydrants, service-pipes, and looking after 
things in general. 

Q. What knowledge have you as to whether, at any time since 
the works were completed in 1881 as you testify, the city or any of 
its public buildings have been supplied with water from these 
works ¢ . 

Objected to by Mr. Dent. 


A. Since I have been inspector I have made an inspection of 
every place where water was used, and I find that beth engine-houses, 
Nos. ] and 2, are using the water. 

(). The fire-engine houses? 

A. Yes, sir; belonging to the city and the school building, the 
high school bullding, the fourth ward school, and the fifth ward 

school. 
144 Q. To what extent have they been using the water, if you 
know, and for what purposes ? : 


Objected to by Mr. Dent. 


A. Engine-house No. 1 use the water; they have a faucet in the 
sink and one in a brick room, and also a water-closet. [Engine- 
house No. 2 uses it In a wash-bowl], water-closet, and for street sprink- 
ling. The fourth ward school has one faucet for general use ; the 
fifth ward has a faucet in the yard for general use; the high school 
building has ten water-closets, one urinal, and one faucet in the 
basement; on the first floor they have two wash-bowls and two sinks, 
and on the second floor they have two wash-bow!s. 

(). State, if you know, whether all these buildings, of which you 
have just testified, are supplied directly by these works? 
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A. Yes, sir; I know they are. 
Q. What, if anything, do you know about the supply of water by 


ee 


these works to the police headquarters or city department ? 
L405 Objected to by Mr. Dent. 


A. ‘They are supplied; they have a sink and urinal in each cell 
with flowing water. 

Q. When you resumed your connection with the water-works, 
August 10th, 1884, as you have testified, in what condition did you 
find the mains and pipes and hydrants as regards their being in 
good or bad order or repair? 

A. I found some of the hydrants in pretty bad order, leaking 
very much, and in making my tests I found service-pipes leaking 
and also the mains. | 

(). State, if you know, whether any repairs had been made to the 
pipes, mains, and hydrants for any considerable period before Au- 
gust 10th, 1884. 

A. I don’t think there eould have been very much before that. 
If there had been there would not have been so many out of order. 

Q. Have you any personal knowledge of the reason they 
14 had not been repaired for some time prior to that? 


Objected to by Mr. Dent. 


A. The city would not allow them to touch anything at all on 
the streets. 

. Do you remember the time when the injunction was obtained 
in this cause to restrain the city from preventing the making of 
repairs ? 

A. I think it was the 8th or 9th of August. 

(). How soon after the injunction was granted was anything done 
toward repairing the pipes, mains, and hydrants ? 

A. The injunction, I think, was on Saturday, and on Monday | 
started to get things ready to commence work and on Wednesday 
morning | commenced work. 

. You actually began the work of making repairs on Wednesday 


morning following the Injunction ? 
A. Yes sir. 
Q. What did you — toward repairing the mains, hydrants, and 
pipes from that time on” 
L147 A. The hydrants, all I could fix, by taking them out and 


putting them back after being repaired, | did. Some of thém 

could not be repaired on account of being broken. 

(). To what was that due? 

A. Not proper care, 

Q). In what condition did you find the valve of these hydrants to 
which hose are attached ? 

A. We found the valves leaking, and they could not be shut off 
tight. 

(). In what condition did you find the iron jackets of these hy- 
drants ? 
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A. We found some of them broken, and part of the jacket off. 

Q. Explain what is meant by the jackets. : 

A. The covering of the stem, which is out of the ground; the 
part out of the ground. 

Q). What was the cause of their defective condition, if you know ? 

A. On account of the valve leaking the water came up into the 
hydrant or Jacket, and the water froze, and then in thawing burst 

the jacket. 
148 (. In what condition did you find the mains in excavating 
the streets ? 

A. I found two places where parts of the lead joints had been 
blown off: one on a 12-inch main and another on a six-inch main, 
which we repaired at night. 

@. You r 

A. Yea; air: 

() What was the effect of these breakages as regards leakage ? 

A. They Were leaking Ls) ik IO much SO) that we eould not do 
anything at them at all until we had shut the water off and allowed 


° 7 7 | . +) 
paired those, did you * 
r; T supervised them. 


it to run out of the main; emptied the matn. 

Q. In what condition did you find the service-pipes as regards 
repairs ? 

A. I found many of them bursted on account of being frezen up 
and not attended to, and when they thawed out thev bursted. 

Q. Did you repair all these different defects of which you have 
spoken 4 

A. Yes, sir: every one. 

(). Were you obliged to take out any of the hydrants ? 

A. Yes, sir. 
149 (. How many? 
A. 19. 

Q. For what purpose ? 

A. Some of them could not be fixed—one of the 1%) could hot be, 
and I took out four or five others and repaired the valves, and put 
them back. é 

Q. If the city had permitted the necessary repairs to be made to 
these hydrants, mains, and service-pipes in due tine, what would 
have been the result as regards the extent of repairs needed and as 
regards the leakage ? 

Objected to by Mr. Dent as not competent. 


A. From the way they acted this winter, which was:a pretty severe 
one on our hydrants, I should think there would have been no 
trouble at all if they had been properly taken care of. 

(). I believe you have already stated that the want of repairs was 
due to the opposition of the city before the Injunction was obtained. 


Objected to by Mr. Dent. 
A. Yes, sir. 


150 Q. How long were you occupied in making these repairs? 


Objected to by Mr Dent as immaterial. 
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A. About three or four weeks. 

Q. What, if anything, did you do toward making tests or experi- 
ments concerning the extent of leakage both before and after these 
repairs were made? 

A. I made tests before to find the leaks, if there was any, and 
after I had fixed them I made other tests and satisfied myself that 
the pipes were all right. 

(). How many of these tests did you make? 

A. About 10. 

(). Take one or two of those as samples, and state to the court the 
result of your tests both before and after the repairs were made. 

A. We tested one section on September Srd, at a 
o'clock ; I had 112 feet of water in the stand-pipe, and at 3.30 a. m. 
I had 80 feet, a loss of 30 feet; that was just a small section of the 
town. 

(). To what was that loss due, if you know” 

A. To leakage of hydrants. 

(. Why did you make the test in the night? 
lo] A. So as not to discom-ode the people in the use of the 
water in other paris of the town. Then, on October Ist, I 
made a test of the same section, after I had repsired it. At 12.50 
a.m. there was 120 feet of water in the stand-pipe, and at 3.35 a. m. 
there was 108 feet, a loss of only 12 feet. 

Q. To what, in your judgment, is that difference in loss or leak- 
age at the time of these two tests due? 

A. It was due to the leakage in the hydrant in that section. 

You may give the result of some other of those ten tests of 
which you have spoken. 

A. On September 4th | tested another section. At | o'clock a. Mm. 
there was 120 feet of water in the stand-pipe, and at 4 o’clock a. m. 
there was none. 

(). To what was that loss due? 

A. That loss was due to a leakage in the mains, and also hydrants 

and service-pipes in that section. ‘Then, October 6th, after 
152s fixing those, I made a test, and found, at 5 minutes after 2, 

there was 154 feet of water in the stand-pipe, and at 5 min- 
utes after 4 there was 5 feet, which loss was due to some faucets in 
that section being left open; that was in the business section of the 
town. 

(. You have spoken of making these tests in sections ; what do 


you mean? 


A. Part of the town. I would shut off all the city except just the 
part where I wanted — make the test. I did that by these street 
valves. 

About how long are these sections between valves ? 
Probably one quarter to one-half mile. 

(). You went through these tests in substantially the same way ? 

A. Yes, sir. 

Without asking you to give the details as to these ten tests, I 
will ask you to give the general result if you have summarized it so 
us to show the leakage before and after repairs. 
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33 A. We were. pumping, before I started to repair, 500,000 
gallons of water daily, and a little over that in 18 hours, with 
a pressure of between 25 and thirty pounds; after I had repaired the 
mains, hydrants, and service-pipes | found that we could pump the 
Whole 24 hours and only pumpa little over 300,000 callons of water 
with about double the pressure, showing a gain of double the 
pressure, six hours in time, and over 200,000 gallos of water. 
(). To what, in vour judgement, was that gain due? | 

A. It was due to the repairing of the hydrants, service-pipes, and 
of the two leaks in our niain-pipe, 

(). Then, if I understand vou, before these repairs were made vou 
had to pump between two and — hundred thousand gallons more 
than after the repairs were made in order to supply your customers 
for 18 hours? 

A Yi Ss, Sir. 
loos (). And atter the repairs were made, as I un lerstand your 
previous answer, vou could supply vour customers for 24 hours 


and onl take the pumping Ol il ttle ove I’ ~OO O00 vnllons ? 


A. Yes, sir: a tittiec OVE! OO OOO callons. 
Q. T will ask vou, from vour best Judgement, in having these re- 
pairs made, whether that lenkage could have been saved to the com- 


pany if the city had permitted the hecessary repairs Lo have been 
made betore the Injunction Wiis obtain d, 


Objected to by Mr. 1) Mit. 


A. Yes, sir: the greater part of 1t would. 
(). In making these repairs In what condition did you find what 
are known as corporation stop-cocks in the mains? 
A. I found that some of them were leiking, and ‘two or three | 
found partly open, and one or two turned on entirely, wide open. 
(). What are the corporation stop-cocks ? 
lod A. They are a stop-cock put in the main-pipe where a 
service-pipe is attached. 
(). Did you repair those or close them up? 
A. Yes, sir. ) 
(). What was the result, as regards leakage, of their remaining 
Open * how did it affect the extent of leakage ? 
A. Very materially; it would be equal to a party having water in 
the house and letting it run all the time. 
(). Was it possible to reach and repair those without taking up 
the street? 
A. No, sir. 
(). Was it possible to make any repairs to the mains or the con- 
nections of the service-pipes with the mains without excavating ” 
A. No,sir: because there Wis lots of service-pipes that were bursted, 
anel we had to take them out and put in new ones. 
(). If the city had allowed these repairs to be made before the in- 
junction was obtained could this leakage from the stop-cocks 
155 have been prevented r | 


Objected to by Mr. Dent. 
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A. Yes, sir. 

(). And as regards the leakage in the mains, could that have been 
prevented ? 

A. Yea, sir. 

(). State, if vou know, whether there was any other obstacle, and, 
if so, what, which prevented the water-works company from making 
these repairs prior to the granting of the injunction, other than the 
opposition of the city. 

A. Nothing that I know of. 

(). In making these excavations and repairs what did you find, 
with reference to the depth at which the mains were laid from the 
surtice of the cround t 

A. | found all the mains, except in probably three or four places, 
were down four feet from the surface of the ground tothe top of the 
meuin, 

(). In those three or four places in what condition did you find 

them as regards depth ? 
156 A. On one street I found two blocks where the main was 
only about two feet to the LOp, but this street had been cut 
down by the city since the mains were laid, and the other placers 
were at the commencement in going over the bridge; we had to run 
our pips ~ uy il little sO us tO vel Ol} the bridge ; thie re, of COUTrSe, the 
main could not be of sufficient depth. 

(). Ilow many excavations did you make in repairing these 
pipes and in repairing the mains ? 

A. About 160, I think. 

(). Were they at any one point, or scattered generally along the 
whole system ? 

A. Seattered all over. 

(). What ean you say, with reference to the depth of these mains 
iis regards the question of frost or their bursting 4 

A. The mains are of depth enough, except in those two places. 

(). What has been your experience the past W inter as regards the 
bursting of the mains? 

A. LT have had no trouble at all; [opened the hydrants 
I57~—s every day and allowed the water to run through them, and 
kept them in good order. 
(). State whether the past winter has been an unusually severe 
one? 
A. It has been rather severe on me. 
(). An unusually severe one, with very severe frosts ? 


A. Yes, SII. 


? 


Cross-examination by Mr. Dent: 


(). Had you been with Mr. Starr very long before you caine to 


Joliet ‘4 


A. Almost a year. 

(). What business were you doing during that vear? 

A. I was with him at Philadelphia as his clerk, attending to his 
Philadelphia matters, while he was in Charleston, South Carolina, 
building water-works there, and from Philadelphia I went to Char- 
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leston to help him with matters there, keeping his books and attend- 
ing to his financial matters, and from there | came to Joliet. 
Q. What was your age when you began your service with 
158 him; when you began your employment with him? 
A. I was just past 24. 
Q. Were you related to Mr. Starr in any way? 
A. No, sir. 
Q. Between the time of your leaving his employment and August 
10th, 1884, what was your business? 
A. Iwasbook-keeperand paying-tellerin the Will County National 
Bank part of the time, and I was in business for myself. 
Q. Was Mr. Starr present much of the time while these works 
were being build and constructed ? 
A. No; not very much. 
Q. Had you had experience as superintendent prior to your be- 
coming superintendent of these works? 
A. Yes, SIV. 
Q. What experience did you have? 
A. In Charleston, South Carolina. 
®. Beginning about what time ? 
A. Some time in 1879, I think, [ went down there. 
Q. Before you came out to Joliet you had drawn up the contract, 
hadn't you? 
A. Drawn the outlines only. 
159 (). Those outlines were accepted in the main, were they 
not, in the contract that was executed ? 
A. Yes, sir. 
(). Did you yourself look over the works, and are you able to say 
how they were when you left the Ist of January, 1882?” 
A. I was right there all the time. I saw that everything was in 
good shape when I left. 
(). Who succeeded you as superintendent 4 
A. John McAvoy. 
(). Where is he? 


& 
A. In Joliet, I guess. 
(). How long did he remain in that capacity ? 


A. Until the receiver was appointed. 
(). Was Mr. Starr there up to about January Ist, 1882? 
A. It wassome time in December; we left and went home together. 
). IIow long did you remain away ? | 
\. About two weeks. I got back in Joliet the day after New 
Year's, I guess. 

Q. Do you remember how long Mr. MeAvoy remained in 

charge? 
160 A. Until the receiver was appointed, as far as I know. 
@. You don’t remember the date? 

A. No, sir. 

Q. What had Mr. MeAvoy to do with the works before that time ? 

A. Nothing but tapping the mains and putting in these corpora- 
tion stop-cocks. 

Q. Was he a mechanie ? 


—_ 
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A. I could not say. 

(). Have you yourself had experience in mechanical work? 
\. No, sir; I have not. 

’. Have you had experience n engineering t 

A. Ne but we had an engineer here with us. 

Q. Were you concerned in the water-works, in the building of 
them, as an owner of part of them ? 

A. No, sir. 

Q). Did you have much to do with them between the time of your 
leaving in December, 1882, and August 10th, 1884 ? 

A. No, sir; I had very little to do with them; nothing really to 
do with the works during that time. | 

(). You have spoken of opposition on the part of the city 
161 ~—s to the making of repairs. Do you know of any opposition of 
your own knowledge? | 

A. By seeing it in the paper and hearing it; I think I heard the 
aldermen speak of it. 

Q). Something like street runners, was it, that vou relied upon? 

A. No; not at all. _ 

(). You had no interests in the water-works, what had you to do 
with that? 

A. I had an interest because I came to Joliet and made the con- 
tract. I have always had an interest in the water-works, and will 
have until they are all right with the city. 

(). So you felt a personal concern ” 

A. Yes, sir; and have had all the time, and always will have, I 
think. | 

(). You are expecting to continue in charge of the works, are you, 
with Mr. Ielwood ” 

A. Well, not entirely. expect lo be employed in another busi- 
ness Monday. 

(). Where are you to be Monday t 

A. With Mr. Ingall in Joliet. 
162 (). Were vou necessarily about the office much while the 
work was golng on? 

A. No, sir; [was on the street. We had no office. The office we 
had was my bed-room. All that work I did at night. 

Q. Was any one with you in the making of those tests as to the 
effects of re pxulr's, or did you make those tests alone? 

A. The engineer was out at the works while I made them, and I 
also had a man with me to Opell the valves for me, opening and shut- 
ting strect-valves. 

(). You took some measurements when the streets were open in 
order that you might make repairs. Tlow did it happen that you 
took those measurements ? 

A. You mean taking measurements as to the depth of the 
pipes t 

(). Yes, sir. 

A. We wanted to get measurements of the depth of the pipes, so 
l took them. 


lO—I1114 


74 THE CITY OF JOLIET VS. JOSEPH HILLER FOSTER ET AL. 


165 Q. You had no such measurements previously ? 
A. No, sir; only when we laid the pipe. The bottom of the 
pipe was to be about five feet. Those were our calculations. 

(). Where did you procure the pipe that you had laid? 

A. Of the Cincinnati Pipe Works, is as much as | know of the 
name; R.S. Wood and Co., and the Camden Iron Works. 

(). Where has Mr. Starr been since December, 1882 ? 

It is pretty hard for me to tell where he has been. He has 
been all around ; everywhere, I guess. 

You have given some figures as to cost ; you said “about” in a 
number of instances ; you didn’t have the exact figures, did you? 

A. No, sir: I didn’t have the exact figures in some and in some 
I did. 

That 1s the reason you used the word “ about ” in such cases, 
Is it’ 
A. Yes, sir 
164 (). In those cases where those estimates you have made of 
probable COSL, O7 how did you rel them? 
A. From bills that I had and some estimates. 
That was according to vour Judgment as to what the cost was 
in those Case-, Was it? 

A. I know how much lead it takes to make a joint in each size 
pipe, and I know the number of joints,and I could very easily 
figure how much it takes, knowing those items. 

(. Youspoke about some buildings, as the school-houses, the high 
school house; and police headquarters, where the water has been 
used it has —_ paid for, has it not? 


A. Yes, S] 
(). W “4 ‘h paid for it? 


A. It has all been allowed, I believe, by the city council. 
). Who has paid the water-works company for 11 
A. The iast check that I saw handed in was drawn by the city 
treasurer to one of the engineers; it was drawn to his name 
165 or bearer, and that check was brought right up into the 
office. 
@. Who brought it there? 
A. I think Frank Cramer. 
Q. There was no artesian well put down by Mr. Starr, was there? 
A. No, sir; not in Joliet. 
Q. There was no reservoir constructed, was there, for the receipt 
of this water? 
A. Yes, sir. 
Q. Did vou have much to do with the construction of this reser- 
as 
"| kept the men’s time. 
Q The men were employed by the day, were they not, construct- 
ing it? 
A. Yes, sir. 


(. How was it made—w hat materials were used ? 
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A. The reservoir was dug out and the sides were clay-puddled, 
which, after a while, gets as hard as stone. It was considered as 
good, if not better, than brick or stone work. 


Signature waived by consent. 
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I, J. fk. Rogers, a notarv public in and for Cook county, in the 
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Sth day ot April, LSS5. 
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167 JUNE 97H, 1885. 
Present: Mr. J. L. High, for complainant, and Thomas 
Dent. for defendant. 


Joun Porrer, being first duly sworn, testified on behalf of com- 
plainant as follows: 


(). State your name, residence, and occupation. 

A. John Potter; Joliet ; occupation, engineer. 

(). Hlow long have you resided in Joliet ? 

A. Twelve years. 

(). Did you have anything to do with the construction of the 
Joliet water-works under Jesse Starr; if so, in what capacity, and 
when did you begin to work with Mr. Starr? | 

A. I began work in October, 1580, as engineer. 

(). By whom were you employed ? 

A. By J. W. Starr. 

(). How long did you continue in Mr. Starr’s employ from that 
time on In connection with the water-works ? 

WA. Until July, 1882. 
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). What change, if any, has been made? 
A. Mr. Page has been appointed receiver. 
). You then retired from the works for some period ? 
A. I did. 

(). When did you again become connected with them, and in what 
capacity ? 

A. About the first of September, 1885, 1 went to work for them 
again under Mr. Elwood. 

(). Mr. Elwood is the present manager, is he not, on behalf of the 
trustee 7 

| A. Yes, sir. 
16S (). Have you continued from that time on in connection 
with the works? 

A. With thi exception of three months, I think. 

Q. Go back to vour first employment by Mr. Starr, in 1880, and 


é 
state what was done that fall and winter by Mr. Starr towards the 
construction of the works”? 

‘A. Exeavations were made for the reservoir and foundations for 
the engine-hous 

©. You may state more in detail what was done concerning the 
construetion of the reservoir and how that was constructed. 


A. The reservoir was not finished until the following summer. It 
was dug there at the works on the ground bank, sloped, spread with 
clay about ten inches” thickness, then paved, the engine-house put 
up, engines pul in, stand-pipe built, the mains were laid. 

(). When was the work on the reservoir begun and when com- 
pleted? 

A. Began October, 1880; completed about August, 1882; I can’t 
ve the exact dates. 

(). You mean August, 1882, or 1881? 

A. 1881. | 

(. I will ask you to state whether the reservoir was so constructed 
iis to prevent the drainage of surface water into it : ana, if so, what 
was done? 

A. Bands were sloped—made high enough—so if Was protected 
from surface water. : 

Q. What was the source of supply originally ? 

A. From springs. : 

(). Those were springs adjacent? 


cr] 


é 
A. Yes, sir. 
(. In what manner were the springs connected with the reser- 
voir ” : 
A. Springs came out right in the bank of the reservoir— 
169 part of them; the others were still farther south from the 
reservoir, flowing to It. 
(). As to those springs that were some distance from the 
reservoir, What was done to conduct them into it? 
A. Tile was laid. 
Q. What was done, if anything, as regards the prevention of im- 
purities from the surrounding ground; how was that prevented, if 
at all? 
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The channel was cleaned and thrown up at the sides to pre- 
ve surface water from collecting and going in. 

Q. Have you any personal knowledge—if so, what—as to whether 
the water thus derived from the springs was or was not pure or 
affected in any way from the surrounding land? 

A. As far as I can judge, the water was good enough; at least, we 
used it in our house. 

Did you live personally in that vicinity? 


A. Yes, sit 
(). And vou used it personally in your house”? 
A. Yes, Ss}! r 


Q. Did you ever find any difficulty in regard to impurities” 

A. No, si 

(). Calling your attention to the question of the engines and 
boilers, | will ask you to state when they were put in position and 
completed ready for operation—about What time? 

A. Work was begun on them in the latter part of May or about 
the first of June, I think. 

). Putting them in place, vou mean? 
A. Yes; the work was begun. 
). May or June, 1SS1? 
A. Yes, sir; and they were completed in October. 
(). How many boilers were put in by Mr. Starr originally? 
170 A. Three. Two when it was first built; in 1882 another 
was added. 
). Making three in all? 

A. Making three in all. 

(). I will ask you to state how the boilers and pumps and con- 
necting machinery were constructed with reference to their being 
Ope rate “«l separ itely or together. 

A. They could be operated separat ly or togethi ce 

(). llave they ever since remained in that way? 


A. Yes, sir 
(). State whether, in practical operation, they can ever be operated 


together. 
A. Yes; they have. 
(). Ilas there been any difficulty or impediment to such operation 
when necessary in practical operation ? 
A. No, sin 
Q). You have spoken of the stand-pipe. When was that completed, 
if you recollect? 
A. That was completed in October, I think. 
(). What year? 
A. 1881. 
What building, if any, did Mr. Starr erect in that vicinity at 
that time? 
Engine and boiler house. 
(). Were those erected on what you call the Brown land ? 
a. They were. 
(). Do you remember about what time Mr. Starr took possession 
of the Brown farm and went to work ? 


oe 
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A. That I could not say, as I was not thee re. 
(). When did you first see him in possession and at work there ? 
A. About the 15th of October, ISSO. 
171 (). The work was actually progressing at that time when 
you went there ? 

A. It was. 

(). State, if vou know, about what time the works were actually 
put in operation—I mean when the engines were first started up, 
and you first begun pumping water. 7 

A. In the latter part of October, 1581, or the first of November. 

(). Do you know how much pipe had en laid during that time 
by Mr. etarr in the streets of Joliet, in connection with the works ? 
\ (i lo not. 

) oo know approximately ? 
A. No, s 
(). Do ie know how many hydrants he pat in? 

\. I couldn't say. 

». You had no connection with that in person ? 

\. No, sir; my work was done principally at the engine-house 

a After the engines were actually set in motion, and you actually 
begun pumping water at the time you specified, did you keep any 


named of the amount of work actually done by the engines and 
purips 
A. I did. 


). Was there a daily record ? 
\. Yes, sir; every twenty-four hours. 
). In what shape was that kept? 
A. By taking the number of strokes that the engine made during 
the twenty-four hours. 

(). Have you In your possession any minutes or memoranda made 
of such investigation ? 

A. I have. : 

You may state your recollection, from your memoranda or 
otherwise, about how much work was done and the number of 
strokes of the engines daily, and the water actually pumped, during, 

say, the months of November and December, 1881], and on 
172. ~=through January, February, and March following; not 

give all the figures in detail, but state, if memoranda enable 
you to. 
A. Beginning with November Ist, 1,838 strokes. 
r What do you mean by that? 

That was the number of strokes the pump was making, pump- 
ing “40 gallons at a stroke; the pump was making that number in 
twenty-four hours. 

That was the start? 

A. Yes; that is the first of my keeping this memorandum. 
(). That gives the full stroke, does it? 

It does. 

And of one engine? 

A. It does; on November 9th, 5,022 strokes: on the 20th of No- 
vember, 5,400; on the 26th, 9,120; on December 4th, 8,000; on the 
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10th, 7,080; the 20th, 7,900; the 31st, 7,620; January Ist, 1882, 
7,090; January 12th, 7,970; the 19th, 7,700; the 50th, 8,000; the 
dist, 7,450; February Ist, 1882, 7,170; February Gih, 7,190 strokes; 
February 15th, 74707 the 21st, 7,930 ; February 28th, 7,900; March 
Ist, 1SS2, 7,760; the 10th, 8400; the 20th, 5,520; the S0th, 8,750; 
April Ist, 8,540; the 10th, $8,210; the 20th, 8,950; the 50th, 9,980; 
then | have only four of May Ist, 10,520; May Ith, 10,520. 

(). Are the figures which you have given representing the num- 
ber of strokes daily a fair average of the way they ran through those 
months ? | 

A. Yes, sir. 

Q. And you selected them merely at random during any period? 

A. | have. 

(). Ilow would you arrive at the number of gallons actually 
pumped from these figures ? 

A. By multiplying the number of gallons by the number of 

strokes, 40 gallons at a stroke. 
175 Q. Then, if-l understand you, that represents the average 
work done during those months for which you kept the record ? 

A. During the twenty-four hours. 

(). What is the fact as to whether the work thus done did or did 
not supply the demand upon the works at that time for consump- 
tion ? 


(4 bjected to.) 
A. Yes, sir. 


). You were there all the time as engineer running these engines? 
A. Yes, sir; I,was; there was plenty of water supplied. 

). Did you run at full pressure with all the power you had? 

A. Didn't use all the power we had; it was not required. 

). Why not? 

A. Because they couldn’t consume the water as fast as we could 
supply it to them. 

(). The supply was greater than the demand” 

A. It was. 

(). Was there any difficulty during that period in supplying all 
the water that was needed for consumption ? 

A. There was not. 

Q. What is the fact, if you know of your own knowledge, as to 
whether the works were run continuously from the time you first 
began pumping down to the time when you say you left, on the ap- 
pointment of Mr. Page as receiver ? 

A. They were run continuously with the exception of stopping at 
night to repair valves. 

(). Did that interfere with the supply to the city or to consumers ? 

A. It was stopped only for the time being. 

(). Was that anything more than a temporary stoppage for re- 

pairs or corrections ? 
l74 A. ‘That was all. 
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©. With that exception, state, if you know, whether the 
works were operated continuously and the supply kept up for the 
consumers until Mr. Page was appointed? 

A. The pumps were running every day and night. 

Q. Was any thing done, and, if so, what, during your connection 
with the works as regards moving the machinery and buildings? 
If so, explain fully what was done in that respect. 

A. After I was employed by Mr. Elwood I superintended the mov- 
ing of the engines and boilers from the old building into the new 
building constructed by Mr. Elwood. 

(). State, if you know, what was the cause of that change. 

A. They sunk a well to supply the water to give them another 
supply, and the pubips Were ove din order to take the supply from 
that. | . 

(). State the fact as to whether, during the process of making this 
change and moving the machinery and pumps, the work of pump- 
Ine Wis actually SLOP) ed or Was it continued. 

A. It was continued. One pump was kept working for the city 
all the time. 

(). Was there any break or interruption in the supply during the 
change that you have said was made in moving into the building ? 

A. No, sir. 

(). Was the machinery which was moved into the new buildings 
after the construction of the well the same machinery which was first 
put in by Mr. Starr? | 

A. It was. 

(. Has it since been used in the new buildings ? 

A. It has and is used at the present time. 

(). State, if you know, what is the average depth of the mains in 

the streets as they are now constructed. 
Lj) A. Average from + to 4 feet 6. 

Q. What personal knowledge have you about that; have 
you recently examined or excavated in regard to them? State what 
you have done. 

A. I have dug up a number of surface-pipes, taking the measure 
of the mains. 

Q). Have you made many excavations this spring In that work? 

A. Over 160. | : 

(. Are there any points, and, if so, where, where the mains are at 
a less depth than you have testified ? 

A. They are. , 

Q. Where? And state the cause for it, if you know. 

A. On Broadway the main is 2 feet ; the cause is it was laid deeper 
first, but the street has been cut down. 

Q. By whom? 

A. By the city, I suppose. 

(. Since the mains were laid ? | 

A. Yes, sir. , 

Q. Is there any other point at which tliey are at a less depth ? 

A. There is on Exchange street, the pipe leading to the bridge. 

(). What is the cause of that ? 
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A. It crosses the bridge; they couldn’t get any deeper the only 
‘ause I can give. 

Q. That is owing to the bridge? 

A. That is all. 

Q. With those two exceptions, what is the average depth of the 
mains ¢ 

A. 4 feet to + feet 6. 

(). When you speak about the depth of the main as being 4 feet, 
45, or o feet, as the case may be, do you mean from the surface of 

the ground to the top or bottom of the mains ? 
176 A. Irom the surface of the cround to the top of the main. 
(). You have been there two winters, have you not, since 
you went into the employ of Mr. Elwood ? 

A. Yes, sir. 

(). State whether you have experienced any difficulty during 
either of these winters as regards the freezing of them ? 

A. lex perienced LO difficulty. 

Q. Has not the last winter been an unusually severe one? 

A. It has. 

(). Have you any personal knowledge of the use of water from 
this system of water-works in the city of Joliet in any of its publie 
buildings? If so, name the building in which it is now being used. 

A. At the high school, fifth ward, engine-lhouse No. ]. 

(). You know those of your own personal knowledge? - 

A. I do. 

Q. Do you know what the faet is as to whether the water is used 
at the police headquarters ? 


A. Itis. 


Cross-examination by Mr. Dent: 


®. What is your age? 

A. Twenty-eight. 

Q. What business were you in when Mr. Starr went to Joliet ? 

A. Running an engine on the Northwestern road. 

©. When did he go to Joliet first ? ? 

A. 1 could not say ; I was not in Joliet at the time he came there. 
(). When did vou first see him ? 

A. About the 15th of October, when | came homme. 

(). Did he personally engage you? 


A. He did. 
177 @. To do what work did he enga 
A. Running a pump there. 
Q. To do it alone or with some person ? 
A. Alone. 
(). Was the pump then being operated 
A. Yes, sir; I set the pump. 
(). You were not emploved, then, to run the pump first, but to set 
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A. That is all. 
Q. Which pump is that? 
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A. Small pump for pumping water from the reservoir when they 
were getting the water out. 
(). You said you were running an engine when you first saw him ? 
A. I was. 
Q. How long had you been running the engine? 
A. Since the 10th di ay of April, 15850. 
Q. What business had you been in prior to that time 
A. Michigan Central round-house. 
Q. In what capacity were you engaged there? 
A. Working on fire-boxes ; doing general work. 
Q. Did you run the engine alone for the road from April to Oc- 
tober ? 
A. Yes, sil 
Q. Had you training as an engineer—railroad engineer or civil 
engineer ¢ 
A. Only what I received in the round-house the year before. 
Q. What was that training? 
A. I started out as a wiper; from that, helping the machinist. 
Q. When Mr. Starr employed you to run that little pump, for what 
time did he « ngage you ¢ 
A. No specified time. 
Q. How long did you remain in that particular work ” 
178 A. Until about June, 188]. 
Q. Did you say it was pumping from the river? 
A. From the reservoir. 
Q. The reservoir had been formed, had it, before you went there” 
A. Just begun work on it a short time before I went there. 
Q. It was in a marshy place, was it ? 
Had been a creek bed. 
Q. It was a part of the bed of the creek and had to pump water 
ont; was that standing or water that flowed in? 
lowed in. 
@. From what direction ? 
irom the south to the north. 
Q. ‘That was while the banks were being made for the reservoir ? 
A. Yes, sir. 
Q. How many banks were there made for the reservoir ? 
A. Four. 
@. Did not the banks of the creek on one side or the other make 
the bank of the reservoir? - . 
A. Hardly. 
@. You think not? 
A. It was dug out, excavated same as you would dig out a cellar. 
Q. On all four sides was that done? 
A. It was, with the exception of—yes: it was. 
Q. Was not the work mainly closing up two ends rather than the 
two sides ? 
A. It was filled in one side [and] an end. 
(). Which end ? 


A. The east end and on the north side. 
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Q. What further participation did you have in the making of 
that reservoir than merely the running of the pump or the opera- 
tion of the pump ? 

A. Had none. 
17) Q. Did you continue to work that pump while the work 
on the reservoir was going on? 
A. I did up to June, 1882. 
().. Through the winter and spring ? 
\. Yes, sir. 
). very day was the pump going ? 
\. No. sh 
Q. Hlow much of the time was it going ? 
\. | couldn’t tell exaetly. 
J. You don’t know very much from any practical work yourself 
about making the reservoir, do you; you didn’t assist about it? 

A. No, sir; [did not, no more than running the pump, taking 
water out. 

(Q). Who superintended the work of making the reservoir ? 

\. Samuel Starr. 

Q. Do you know anything of the size of the reservoir? 

\. I do not. 

). The length or breadth ? 

A. I do not. 

). Height of the bank ? 

\. I don’t know the dimensions of it at all. 

(). When was the water let in the reservoir, did you observe ? 
\. It was about the first of October, | think it was. 
) October, 1SS1, was it? 

A. We stopped pumping on it October, 1SS1. 

(). What was the supply of water in the reservoir ? 
\. From springs. 

’ Where were those springs located ? 

A. Many of them under the south bank of the reservoir, a part of 
them, a great part of them. 

(). low were those springs reached under that bank ? 

As we excavated the water flowed in the reservoir out of the 
banks from the bottom. 
LSO Q. low many of those springs were there ? 
I don’t know. 
). Did oe notice any of them ? 
\. I did take water from a number of them; didn’t count them. 
). When did you see those springs ? 
\. While they were working at the reservoir. 
). Were there two springs or more there ? 
\. There were more than two. 
). [low many more? 
A. I don’t know, I didn’t count them ; positive there were more 
LWo. 

(). Which part of the bank were they in? 

A. Some of them came out towards the west end and on the south 
bank; some farther to the east. 
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+ 
(). One of them under the engine-house or near it? 
A. It was near the engine-house, one of them was. 
Q. The old engine-house or the new ? 
A. The old engine-house. 
(). W here were there any other springs that supplied thie reservoir? 
A. At the south end of the Brown property. 
(). Was that the only one? ‘ 
A. It was. 
(). How was the water conducted from that spring to the reser- 
“y* 


voir? 

A. It flowed there through its own ehannel. 

(). liname diately into the reservoir ? 

A. It was conyeved into the reservoir through a tile. 

(). llow was the water conducted into the tile-pipe ? 

A. It came through its own channel to the tile, then into the res- 
ervoir through the tile 

Q. Was there anv bank made or work done to conduct the water 

to the tile’ 
181 ° <A. There was; channel was cleaned and the earth thrown 
at the sides to prev nt surface water from coming 1h. 

Q. Did they ditch up one side of the stream that the spring made ; 
is that what you inean ? 

A. No, sir; simply cleaned the channel running from the spring 
and placed the dirt on each side of the channel, making a ridge 
there to keep the surface water from flowing In. Te 

(). Just cleaning the way for the water to run to the open mouth 
of the tile’? 

A. Yes, sir. 

Q. And how near was that open mouth to the reservoir ; 20 feet or ~ 
o0 feet away ? 

A. About 300 feet, I should judge. 

(). Then you think the tile was about 500 feet in length running 
to the reservoir? 

Yes, sir. 

). Was there any road crossing it. 

A. There is. 

). Does it go north of the road ? 

A. The tile lays quite a way south of the road. 
Q. The work on the reservoir was the first work done under Mr. 

Starr, was it not? 
A. The first work done there, I believe. Io 
(). Why do you say “there ;” have you reference to work done 


, 
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somewhere else * 
A. Up at the works; I know nothing of what was done in town. 
(). Don’t know whether he was doing anything in town ? 

A. I do not. ; 
@. You spoke about the banks of the reservoir being sloped, of 

some paving work being done ; were you concerned in that work in 

anv way ? 

A. No more than pumping water from it so the men could work 
at it. 
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Q. How was the bottom of that reservoir prepared ; what was done 
to it? 
182 A. Simply leveled after excavating as deep as they wanted 
LO go for eravel bottom. 

(). How was it as to the sides; what was done 

A. The banks were smoothed of! and made to cradual él slope 
towards the bottom; then clay put on to the depth of about 10 inches, 
and then paved—beat down with beaters. 

Q. Did vou see the work while it was going on? 

A. I did. 

Q. Did you do any part of it yourself? 

A. I did not. 

Q. When was the engine-house repaired, do you remember ? 

A. Thev began work on it in ISSO. The work of excavating for 
the foundation was begun shortly after the work was begun on the 
reservolr. 3 

Q. I shonld have asked you about what proportion of that water 
with which the reservoir was supplied came from any spring or 
springs outside: what proportion, in your opinion, came from any 
outside, if there was morethan one of them? 

A. I couldn’t say how much was supplied from outside springs, 
or What proportion at all. 

(Q). Have you any opinion on the subject and able to form any 
judgment at all? 

A. No,sir; I have not. 

(). Have vou ever made any observation—taken any-pains to see 

A. ‘To see what amount? 

(). Yes 

A. No 1 more than jus st what I see flowing through the tile. 

(). What flow is there through the tile, about what depth of 
water? 

A. Twelve-inch tile; flows to the depth of four inches. 

(). You can look into the mouth of the tileas You pass along and 
see? 

A. You can. 


(). Is there a continuous flow there ? 


) 


) 


185 - A. There is. 
(). Does it vary much at different seasons ? 


A. Not very much. 
You think there is as much as four inches running through 
the tile? 
I do. 
(). One-third of the whole diameter you think, do you? 
A. Yes, sir. 
(). There is water standing round the reservoir, is there not, con- 
stantly outside of the banks? 
A. Water standing at the east end of it. 
(). Is that a natural pond there, or how does it come there ? 
A. Natural pond, for all I know; of course it gets its source from 
springs above. 
(). There is a sloping of the land about there, is there not? 
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A. There is. 
(). The water collects from all sides nearly around there? 
\ Yes, sir. ; 
). It is made up there, is it not, by the railroad track ? 
A. It has an outlet crossing the railroad track. 
). Does the water run through that outlet? 
A. It does. 
). Does it run now? 
A. It does; it was running yesterday. 
». Who made that outlet for it? 

A. Mr. Starr had it made. 

(). Is it anything more than just a small ditch that is dug around 
there? 

[t is a ditch dug around to carry the water away. 
Q. A digging out around the lower part of the bank on the out- 
side of, the reservoir, to let the water run around the reservoir, part 
of it; is that the way the ditch is formed ? 
LS4 A. Yes, sir. 
Q. Not walled up any way, Is it? 

A. No, sir. 

Q. You said you used the water to supply yourself. Did you at 
your house ” 

A. I did. 

(). Were vou supplied from the reservoir? 

A. I was not. 
). You used it from the springs, or where did you get it? 
\. From the springs that flowed into the reservolr. 
J. That spring runs near your house, does it ? 
\. It crosses one corner of miy lot. 
). Is it between your house and your barn or near your barn ? 
\. It is above the barn. 
). Above it? 
A. Yes, sir. 
). Which side? 
\. At the south. 
). South of vour barn ? 
\. It is. 
(). How much above the barn ‘ 
\. About four rods. 


} 


). You don’t mean height, do you? 

\. That is, towards the spring further south ; towards the spring. 
(). But is it not on lower ground than your barn ? 

{. No, sir. 

, 


). Don’t the water run on lower ground than your barn * 
A. It does. 
(). The land slopes from your barn off towards.the stream, does it 


A. It does. 


). And how far is the stream from your barn‘ 
A. About 16 feet, or such a matter. 
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(). There is a gravel formation in the bottom of that reser- 
LS voir, is there not? 
A. There is. 

Q. And that continues through the bank, does it not, to that spring 
adjoining; the same kind of formation, is it not? 

A. Yes, sir; that is what was taken from the reservoir when the 
bank was made. 

(). How do you know that the work on the engines and_ boilers 
was complet d in Oetober, 1881 ? 

A. From the fact of my being there. 

(). Did you make any record of it? 

A. 1 did not. 

(). Has vour attention been called to it in any way so you are 
able to state just when it was done? 

A. Nothing; only my memory to rely upon. 

(). There were two boilers placed at that time, were there ? 

A. There were. 

Q. And the engine-house which has since been given up—not the 
engine-house In use now ? 

A. No, sir; it is not. 

(). The engine-house now in use was built by whom * 

A. Under Mr. Elwood. 
(). That was not built in 1881? 

A. No, sir; it was not. 

Q. Did you have anything to do yourself with the pumping work 
when it first began? 
A. Under Mr. Starr? 


, 


(). Yes, 
d \ Cs. Sit. 
{ What did you have to do? 


). 
A. Acting is engineer. 
{). Were you the sole enginé er he had ? 
LS6 A. Had two men to help ie. 
Q. You had a helper? 

A. Yes; two of them; two firemen. 

Q. You spoke of those pumps being operated together or sepa- 
rately. Did you operate them together many times” 

A. I have operated them together two or three times, 

(). When did you operate them together? 

A. Once when they were in the old building, and, I think, twice 
since they have been in the new building. 

(). On what oecasion did you operate them together in the new 
building ? 

A. Once when I was trying them myself to see whether I could 
work them together. 

(). What time was that? 

A. That I have forgotten; some time in the spring of 1882—the 
early spring—about April. 

(). They had not been operated together prior to that time to your 
knowledge ? 
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A. I believe Mr. Bolton, the man who put them in there, operated 
them together. 


Q. How do you know ? 

A. I don’t know positively about it. 

©. You do not know that he did at all? 
A. I don’t know. 


(). How long did you operate them together in the spring of 
> 


1882? 
A. For a period of about half an hour; maybe a little longer. 


(). You made that experiment at whose inst a nee, if at the instance 
of any one? ‘ 
A. None but myself. ! 
(). Whi did you do it? ° 
A. Just because I took it in my head to. Y 
Q. What effect did the operating of them together have in 


187 ~=—s the supply of water—did you observe? « 

A. I did; had to stop pretty quick, ¥” we would have had 
the stand-pipe running over; so I thought I. better quit and run 
one. . 

Q. Did you notice whether the one that vou ordinarily run worked 
well while the other was volng or which did tise most work ? 
A. I couldn't see but what each worked equally as well together 
as they Would separately. ' 
Q. Did you think the capacity of either of them was exerted while 
operating them ? ‘ 
A. No, sir; it was not. ’ 
(. Do you know why the third boiler was put in in 1882? 
A. In order to give them more steam capacity. 
When you worked those pumps together the water was run- 
ning in the stand-pipe, if J understand you’? 
A. It was. 
©. Did it run directly into the stand-pipe 
A. Yes, sir. 
(). Didn’t run it in the mains, only in the ndha-pive, if I under- 
stand you? 
The stand-pipe was connected with the mains at the time. 
Were you the engineer operating those wofks when some test 
was made by Mr. Starr and the city officials abput the 17th of De- 
cember, 1881, or some time in that month ? 
A. Yes, sir; I was at the time; Sam. Starr rug the engine at the 
time of that test, though. 
©. Who was he? 
A. Cousin, I believe, of J. W. Starr. 
). Had he been running the engine before? 
A. No, sir; he had not 
). Was he ane x perie need man in the business? 
A. I don't know. The only time he run the engine there was 
just that one day making the test. 
185 (). In giving the number of strokes of the engine, was that? 


A. It was. 


e <o~- 
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Q. You read from a paper on which you have made some figures. 
Where did you get those figures? 

A. From the counter on the gauge board 

Q. Do you mean that you copied the figures you had before you 
from the counter ? 

A. I did; from the register on the engine. 

Q. Do you mean that those figures were placed in some book or 
on some memorandum, aud that you copl d these figures from that 
book or memorandum ? 

A. These figures I copied from my book, but the figures in my 
book were taken from the register connected with the engine. 

(Q. When did you make up that register in your book ? 

A. At the time I was engineer-—running the pump. 

Q. At what period in the twenty-four hours ? 

A. At six every morning. 

(). These represent the work of one engine, do they : 

A. One engine; that is all. 

(). Do they show the work of the two engines when you were 
running them together ? 

A. No, sir; they do not. : | 

(). Which of the engines do these figures represent ? 

A. The high pressure. 

(). Is that the large one? 

A. It has the largest steam eylinder, but the smallest water cylin- 
der; not as large a pumping capacity as the smallest engine. 

(). It, however, was the engine which you were running ? 

A. It was. 


(). Was it the more economical of the two to run ? 
iSY A. No, sir; it was not. 


Q. Why was not the smaller one running if it had greater 

pumping capacity and was the more economical to run? 

A. It was the smaller one that I was running. 

(). Then, | misunderstood you. thought vou said the engine 
you did run had a smaller capacity than the other in pumping. 

A. I said a larger steam-eylinder, but a smaller water-cylinder ; 
didn’t have as many gallons at a stroke as the other engine. 

). Did you not also say it was not the more economical of the 
two ? 

A. I did. | 

Q). Then why did you run it? 

A. Because it was most convenient—easier to handle. 

(). Was the other one idle during that time” 

A. It was. 

(). You commenced your record apparently with November, 1SS1, 
| observe. 

A. Yes, sir. 

Q. You ran the one engine to nearly its full capacity? 

A. No, sir; | did not. 

4. Ilow much did you lack in that respect 

A. Considerable. 
(). Tlow far did it fall short, in your judgement ” 

lz—I114 
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A. It was not more than half its capacity—not half. 

Q. Did you ever have occasion to test its full capacity at any 
time? 

A. | did. 

Q. When did you do that? 

A. I think in April. 

Q. What time in April? 

A. Long about the first or second, perhaps. 

(). What was the oceasion ? 
190 A. At Mr. Starr’s orders. 

Q. Can you tell from looking on your figures what time 
that was you made that test ? 

A. No; I don’t know that I can. 

(). Please do so if you can? 

A. I don’t think I can tell the date. 

Q. But your register is complete, is it not, for April ? 

A. It is, 1 think; it is just as I copied it from my memorandum 
that I kept at that time. 

(). ‘Please look and see if it is not kept for April ? 

A. Yes, sir; I believe it 1s. 

(). What was the time when you tested the capacity of the engine? 

A. I should judge, from looking at this report, it was towards the 
latter part of April, about the 28th; I am not positive, though. 

@. What is the figure you have for that date? 

A. That is 11,178. I couldn’t tell the date; Lam under the im- 
pression that it was April I made this test for Mr. Starr; I know 
this is just as I took it from my book—this report is. 

Q. How long were you running the engine then at that capacity ? 

A. About half an hour. 

Q. Do you know what the demand was for water while you were 
engaged in pumping there? 

A. I don’t know as | catch your meaning there. 

By the Master: He means how great the demand was. 

A. You can take it from that report, the nearest I can get at. it. 

(). Where did the water go? 

A. It went to the city. 

Q. To the city of Joliet ? 

A. It did. 
19] (). Or to the people there ? 
A. To the people there. 

@. Private concerns there? 

A. It was, I believe, whoever had put in service-pipes and had 
connections with the main. 

Q. You don’t know yourself, do you, who the concerns were ? 

A. No, sir. 

@. You had no cause to observe? 

A. I had not. 

Q. You have been asked about the supply to certain buildings in 
the city; how did you learn about that? 

A. By digging up the service-pipe running to those buildings and 
putting in stops; that was done this spring. 
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(. That was sort of detective work ? 

A. It was not my regular duty. 

(). Is that a part of your regular duty ? 

A. | am not acting as engineer now. 

Q. What are you doing? 

A. Doing outside work; what work is needed to be done; also 
around the engine-house. 

(). You spoke of the engines and the boilers being moved from 
old to the new building by Mr. Elwood to take the supply of water 
from a well: who dug that well ? 

A. Under Mr. Elwood’s supervision. 

(). That was since the receiver took charge of the works, was it 
not ? 

A. Yes, sir. 

(). ‘The supply of water is taken now from the well, and not from 
the reservoir? 

A. It is taken all from the well. 

(). Not from the reservoir at all? 
192 A. No, sir. 

(). So the water runs from that spring that you spoke of 
running near your house, or across your lot, into the reservoir? 

A. It does. 

(. And there is no escape for it after it gets in the reservoir; does 
it remain there? 

A. Yes, sir; with the exception of what we take out for the air- 
pump. 

@. You don’t take out much for that, do you ? 

A. it as a four-inch-pipe suction. 

(). What quantity of water are you taking from that now? 

A. Somebody that is better at figures than I am ean tell that. 

(). The quantity is not very great, is it? 

A. It would fill a three-inch pipe, I should think. 

(). Continual flow of water? 

A. It is all the time. 

Q. Where does that water go after it gets in the air-pump. 

A. To feed the boilers. 

(). Condensed into steam there in part, is it ? 

A. It condenses the exhaust steam from the main engine; then it 
goes into the boilers, which lead into the hot well tank. 

(). Where is that? 

A. Located in the boiler-house. 

Q. Then the reservoir is not used in the pumping-works or assist- 
ing to run the pumping-works, if I understand you ? 

A. That is all the connection it has with it. 

(). And the well is relied upon for supplying water ? 

A. It is. 

Q. Do you know whether one or more of the pumps is running 
now ? 

A. One of the pumps is running. 
193 (). Is that the same one you took note of before? 
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A. No, sir; that is not running now; it is in [no] condition 
to run. 

Q. It is the smaller pump that is being run now? 

A. The larger one. 

(. And do you know what work it does compared with what the 
other one did when you were there? 

A. I don’t know what they are pumping now; haven't taken 
notice of it; not running that myself. 

(). Have you the register for any day or number of days” 

A. No, sir; I don’t know it. 

Q. The only register you have is that you have already ex- 
plained, is It? 

A. That is all that was taken when I was working for Mr. Starr. 
Mr. Elwood had the r ports while | worked for him. 

Q. The last day of which you have a record is May 4th, 1882, 
apparently ? 

A. It 1s. 

Q. That was as long as you worked for Mr. Starr? 

A. No, sir; I worked for Mr. Starr to July Ist, 1882. 

@. But vou seem to have no record for that time? 

A. I didn’t take any at the last at all; [think [I had more than 
that; I never supposed I would have any use for it, and I paid no 
attention to it. 7 

(). Why did you stop with May 4th? 

A. Because no one called for those reports; the superintendent 
didn’t call for them, and I got tired of keeping them, and I thought 
I might as well let it go. | 

Q. Is this what I am to understand, that with May 4th, as there 
was no eall for any reports, you stopped making them ? 

A. Yes, sir. 
194 Q. So that you kept no record after that time? 
A. It was thereabouts that I stopped, I should say. 

(). You stopped making a record at the same time? 

A. Making a record of it then, yet we were pumping all the 
time. 

Q. You spoke of those pumps continuing to work night and day, 
except some time when the valves and engine were being repaired ; 
do you mean there was a constant working of the pump going on ? 

A. I did; water was kept in the mains all the time. 

Q. At how many points did you say you had made measurements 
to see at what depth the service-pipe is ? 

A. I think about 160 that I have worked on this spring. 

(). What is the occasion of your working on those? 

A. When they were put in there were no stops put in at the curb; 
the company had no control of the water only by digging down to 
the main, so we were putting them in and putting in the stop so 
they could be operated from the top. 

(). You have been putting the stops in? 

A. Yes, sir. 

(. In what part of the city? 

A. Extended over the east and west sides. 
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Q. And which side principally, if either, more than the other ? 
A. I don’t know whether any more on one side than the other; 

there Is more on the west side than the east. 

Q. Have you always made a measurement when you have dug 
down ? 

A. Yes, I have. 

Q. Did you make any record of places where those stops were 
put in? 

A. Yes; I located the depth of them. 

(). Where is that record ? 

A. At home. 
195 (). You didn’t bring it with you? 
A. I did not. 

Q. Did you join in the petition for the appointment of a receiver? 

A. I did. 

(. That was in the case in which Mr. Page became receiver? 

A. It was; I don’t know whether I did or not; either I left it in 
Mr. Garnsey’s hands to get my money from Mr. Starr, if he couid, 
and I don’t know what action he took. 

(. Mr. Starr was indebted to you? 

A. He was. 

Q. And you left the matter to Mr. Garnsey, as your attorney, to 
attend to it? 

A. Yes, sir. 

Q. Your recollection is that vou were one of the parties at whose 
instance the receiver Was appointed, is it? 

A. Yes, sir. 

Q. Do you know the depth of those service-pipes on Clinton 
street ? 

A. No, sir; I don’t know the depth of them; I have got one | put 
in a stop on Clinton street; [ have the memorandum of it at home. 

Q. Do you know the depth on Broadway ” 

A. To my knowledge it is two. feet at present. 

(). And what part of the street is that? 

A. On two or three service-pipes. 

®. Has there been some excavating there‘ 

A. The street has been lowered since the main was laid. 

(). Do you think it has been lowered to the extent of two feet ? 

A. I do. 

(. Over very much of the surface? 

A. It has to quite an extent; I should think a couple of blocks 


, 


or more. 
Q. What part of the street is that; can you define it? 
196 A. Between Exchange — and Western avenue. 
(. Do you know the depth of the service-pipes on West- 
ern avenue? 
A. No; I don’t remember the depth of them. 
(). Have you had occasion to go down there? 
A. I have; I dug one up cn Western avenue, and put a stop in. 
Q. What is the depth of service-pipes on Hickory street ? 
A. A good four feet, I think. 
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(). How many times have you gone down to see the depth there? 

A. About nine—nine north on Western avenue, I think, that I 
dug up. 

QQ. You have been in the employment of Mr. Elwood now how 
long? 

A. Began in 1888—I think about the first of September, 1883, 1 
first began work for Mr. Elwood. 

(). When we say Mr. Elwood we mean Mr. Elwood as manager of 
these water-works; that is what you mean, is it? 

Q. In what capacity have you been working for him; what have 
you been doing? 

A. The first work done for him was running the pump; next, the 
maehinery from the old building into the new—running it for a 
time; doing all necessary work around the works, with the excep- 
tion of about three montlis, I think, last fall, when I was away. 

Q. And on returning, after that excepted time, what did you be- 
gin to do and continue to do since? 

A. Last fall I was, up to the latter part of December, working on 
service-pipes, and then from February 4th I run the engines until 
about the 14th of April; since then I have been most of the time 
working on service-pipes. 

Q. Did you say that you ran the engines? 


A. I did. 
(. Were they both going? 
197 A. No, sir; but one. 
(. You mean that you ran one of the engines ? 


A. One of the engines; yes, sir. 
(. You were reading the testimony of Mr. Supple here ‘ 
A. I was. 


} 


(). Did you read that through ? 

A. No; I didn’t read it through. 

(Q. You were reading it to get some information about what he 
testified ? 

A. Curiosity to see what he had testified; it would not affect 
inv testimony any. 

(). You were there at the same time he was? 
A. I was, with the exception of last fall. 

(). What were you doing on the dav when the test was made in 
December, 1881, at the time you said Mr. Starr’s cousin ran the en- 
gine? 

A. Making myself generally useful. 

). About what ? 
A. About the engine-house. 
). Then you were assisting to run the engines ? 
A. I was. 
J. You remember the time, do you not? 
\. Ido; I don’t remember the date. 
| (). But you remember tlie time, generally ? 
| A. Yes, sir. 


J 
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Q. Do you know the condition of those boilers when Mr. Page 
took possession of them ? 

A. ‘They were in a pretty bad condition. 

Q. How long had they been in such a condition ? 

A. Hlad not been washed then in something like three months. 

Q. ‘They had been in your charge, had they” 

A. They had; yes, sir. 
19S Q. Why didn’t you wash them ? 
A. Had no help to do it. 

d. Yet, you had been running them ? 
A. Yes, sir. 
Q. And at about the same rate of speed as before—about the same 
power t 

A. Going about the same. 

Q. And about as many revolutions as in May and April before, 
had there been ? 

A. Had been doing about the same work—generating the steam 
in the boilers. 

Q. What help had you during three months? 

A. Had two men. 

(). What were they doing t 

A. One of them working one turn, fiiring; the other, the other. 

(). Hlad you no other help? 

A. No, sir. 

Q. What help had you before the beginning of the term of three 
months? 

A. Had one man. 

(. You mean one man daily? 

A. One man only besides myself. 

(). So that you and he had to do all the work of firing and run- 
ning the engines? 

A. Yes, sir. 

Q. Was he a fireman regularly ? 

A. Yes; had been. 

Q. Then, you had more help the last three months than you had 
before ? 

A. I had; yes, sir. 

(). Have you meant to be understood that the supply of water was 
just as cood during those three months as before? 

A. Yes, sir; we maintained the ‘pressure or between—what date 
do you refer to? 

(). You spoke of the last three months when you were doing the 
work? 


A. I meant under Mr. Starr — I supposed you referred to? 
(). Yes. 
A. We maintained a pressure of from 55 to 60 pounds all the 
time I was running for Mr. Starr; 60 was the average press- 
ure. 
1) (). Then, the supply of water was just as good at the close 


of the time as at any time, was it ? 
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| 

| ; 

} A. There was not as much water in the reservoir at July Ist as 

i there was in April. 

H Q. The water was pretty well pumped out of the reservoir at that 
Lime { 

A. It was; we maintained a pressure of GO pounds always. 

Q. How long before you left had the water been so far pumped 
out of the reservoir; one month or two months, or more ? 

A. The water was not pumped out of the reservoir; we always 
had a supply; only I run the pumps to maintain that pressure. 

Q. Do you remember reporting that the supply was nearly ex- 
hausted ? 

A. I told him that the water was going down; that was two or 
three days before; about the last week, perhaps, in June [or] there- 
abouts. 

(). Did it continue to run down so? 

A. It did. 

Q. How long did it continue to run down in that way ? 

A. Might have been a week; I don’t know exactly. 

Q. Still vou kept on pumping’? 

A. I did; and had water enough to maintain a pressure up to the 
standard. 

Redirect examination : 
(). You spoke In your cross-examination of the stream from the 


spring above the reservoir passing hear your barn somewhere ; is not 
the spring itself located on higher cround than your barn ? 

A. 3t is; yea, ar. 

Q. At the point where the stream passes opposite your barn, does 
the tiling begin at that place or below ? 

A. It is uled beyond my barn, and passes through the tile as it 

goes by where my barn is. 
200 Q. Does the tiling then begin on higher ground than your 
barn ? 

A. Yes, sir; it does. 

Q. And continues from the point of beginning to the reservoir? 

A. Yes, sir. 

@. Yon have already testified on cross-examination that on two 
1} or three occasions you Op rated both pulbnps together ; has it be I} 
necessary LO Op rate thie Thi Love ther bore than that since you have 
been connected with the works’? 

A. No, sir: once was suflicient to do the work. 

(). Is it not a fact that the other is merely kept in reserve to use 
in case of necessity ? 

A. it 1s. 

(). Do you in practice change pumps from time totime,or work the 
same one continuously ? 

A. Change any time in case we wanted to do any packing on one; 
one is run the most of the time, but in doing any work on that that 
is needed to be done we run the high-pressure pump. 

Q. In making the change from one pump to the other, does any 
delay occur in supplying the water necessary for consumption ? 
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Simply the closing and opening of two valves. 

Llow long does that take’ 

rom three to five minutes; never timed myself to see. 

Does that result in any embarrassment in the supply of water? 
No, Sir. 

. Has there ever been any complaint about the supply of water 
= since you have been there ? 

A. No, sir. 

(). Calling your attention again to the figures which you have 
given of the number of strokes taken from each daily record, begin- 
ning ae November, ISS1, do you mean to be und rstood that those 

figures represent the actual working capacity of the pump 


ee ee ee le ee 


20] then running or the work simply to supply the then consump- 
ie a ‘ 
LIOn) 


A. The work necessary to supply the consumption at that time. 


Recross- Xxaumination : 

2. Do you mean that that tile continues from the spring along 
on the ground above your barn down to the reservoir without any 
break In it? 

A. No, sir; I mean it continues from the reservoir above my barn 
down to the spring. 

(). It does not commence at the spring, then ? 
A. No. sir: it does hot, 

Q. It commences down nearer to the reservoir than your barn, 
does it not ? 

A. Yes, sir. 


(). So there is an open stream ranning across the corner of your 


_ 
lot on which the barn is down to the open tile between your barn 
and the reservoir; the tile is open—tli mouth of the tile? 

A. Itis open above my barn farther south towards the spring. 

(). Which way is your barn from the reservoir’? 

A. South. 

(J. Do you mean now to say that the tile runs a greater distance 
from the reservoir than the distance from the reservoir Lo your 
house? 

A. I do. 

Q. You mean your house is nearer and the barn ts nearer the 
reservoir than the mouth of the tile? You mayexplain that, if you 
Wish. 

A. It is tiled from the reservoir past my barn, going towards the 
spring—up the stream—so that in passing my barn it has to flow 
through the tile—the water does. 

(). How far beyond your barn does this tiling begin? 
902 A. Between 5 or 6 rods, I should judge. 
° (). Hlow far is the spring from your barn? 


A. Perhaps 60 rods. 
(). So, then, the stream from the spring runs some 55 rods before 
it is connected with that tile or runs in 1t* 
A. Yes, sir. 
(). And then the tile is of what length ? 


lo—I114 
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A. I don’t know how far it is from the reservoir; I never meas- 
ured the distance. 

By the Masrer: I think you gave an estimate op your direct 
examination. 

(). I believe you said, on direct examination, that the tile began 
about 500 feet from the reservoir ? 

A. I should judge it does. 
(). Is your barn farther away from the reservoir than that 


» 
) , 
A. No, sir: closer than that. 
(). Ilow much closer ? 
A. I suppose 50 or 70 feet closer. 
There is surface water, isn’t there, under the bridge between 
your house and the barn and the reservoir? 
me Yes, sir 
There is tile that is e — to view; the open mouth of the 
bile is al that place near the bridge ? 
A. / hye re IS. 
). Where is that water conducted ? 
A. Into the reservoir. 


Q. Runs ee reservoir ? 

A. Yes 

(). iiceeiiie the tile‘ 

A. Yes, sir. 

(). Is that not a part of the spring water that is supposed to run 


into the reservoir? 
A. Yes, si 
How long has it been running there ? 
903 A. At the time that Mr. Starr had the works it was tiled 
there through to the reservoir. <A part of the tile has since 
been taken up—that is, the part where it crosses the road coming into 
the company’s ground. 
Q. You now explain that it is not as it was when Mr. Starr was 
there, and that the tile has been taken up across the road ? 
A. That 1s, up to the bridge—that culvert. 
Q. But when Mr. Starr was there you think the tile was run across 
the road or under the culvert ? 
A. It was put in there and has since been taken away. 
Q. You do not mean to say now that the title is continuous for 
the distance beyond your barn down to the reservoir ? 
A. No, sir; I do not. 
(). You have not described the title as it is now but as it once was 
under Mr. Starr? 
A. Yes, sil 
How long was it down under Mr. Starr ? 
A. It was down in 1882; the early spring; I should jndge in 
March or April that the tile was there. 
And how long did it remain there ? 
[ don’t know when it was taken up. It remained so until | 
ceased to be in Mr. Starr’s employ. 


Q. You only know the fact now that there has been some change 


} 
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A. Yes, sir. 

(). But don’t know where it occurred ? 

A. When it was ti ake up I don't know. I don’t mean that all 
the tile was taken up, just the connection between where it crossed 
the road, 

Q. You spoke of an examination as if you had heard of no eom- 

plaint in the sup ply of water; you had reference to the quan- 
204 titvy—the amount of water pumped ? 
A. Yes, s 

QQ. Yad you to = with that matter? Were you concerned in hear- 
ing complaints, if any were made? 

A. No. 

(). Some one who had more immediate charge of that matter, was 
there not? 

A. I believe there was. 

. Who was that person 

ee generally go to the office. 


(). Where was the office ? 

A. You are referring to when Mr. Starr had the works ? 
©. Yes. 

A. That was at MeCoy’s, over the Re pub ic and Sun. 


(). You do not spe ak of the quality of water, do you, in your an- 
swer in direct examination in reference to the complaints ? 

A. | heard no complaints as to the quality of it. 

Q. In point of fact, is not the water in the reservoir rather poor 
water at times? 

\. Lean answer the question. [can give my own idea of it. 

(). You may answer, if you please. 

\ ag water is, so far as I know, all righ . 
). Is it not a good deal like surface water ‘ 
A. It is not pleasant to drink in summer, for the reason that it 1s 
too —: [ have drunk worse water; I have drunk better, talking 

{ 


{ 


of the water in the reservoir. 
©. Was it not also roiled and rather in an unpleasant condition 
to the sight? 


A. It was. 
(). Did you yourself use that water during the last three months 
vou were there working for Mr. Starr? 
A. Drank the water. 
(). You drank it from the source above the reservoir, didn’t you ? 
A. I drank the water | was pumping from the reservoir to the 
pouriayp. 
200 (©. Was your own house supplied ? 
A. No, sir; they used the water above coming from the 
spring ; it crossed my lot. 
You took it not from the reservoir, | understand you, but from 
the spring” 
A. Where it flows from the spring in the house, but in the en- 
eine-house | drank the water; I was pumping direct from the reser- 
voir all the water we used. 


aa 
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Was that during the last three months you were working 
starr? 

A lt Wiis, 

() Make no dist lnction as to time? 

A. I drank the water in June, the latter part of June 
(). Can you say positively that you did? 

A. I can say positively that I drank the water in June. 
(). AnD) considerable quantity of it? 

A. What I wanted to slack- my thirst. 


206 i June Oru, 1885, 
JosepH DumMermoti, being first duly sworn, testified on 
behalf of complainant as follows: 


Q. Stat 


C vVour nate, age, re side hee, ana occupation, 

A. Jose De Dumermoth:; 2S VCars old: residence, CitV of Johet: 

{). LTave you evel been connected with the system of water-works, 
In controversy in this case, in the city of Johet? If so, when and 
how lol cy ana Lh} what Cul wuelty iy 

A. I went to work for Mr. Elwood about the first of November. 
ISS3. 

(). James G. Elwood, the present manager of the works? 
A. Yes. sir; I first went to work as a laborer.. 

How long did you continue and in what different capacities ? 
[ think I worked for him about two weeks as laborer, and 

then I was made foreman. 

(). Foreman over what ? 

A. In excavating and laying mains and such like. 

(). When did you leave his employ : 

A. 15th of January, LSS4. 

Q. Did you continue to act as foreman during the intervening 
period 4 

A. Yes, sir. 

(). As such foreman was ita part of your duty to take charge of 
making necessary repairs In the streets and works 

A. Yes, ~ ; 

(). iicce lcs seneneaall tha hte ill Tialiis ‘toniloas that time ? 

> ur pres hit mavVoOr, Thomas AR Nelly. 

Who was the ehief of police of the city during that time ? 


(J. s 
A. J. b. Page. 


Q. Is that the same Page who was formerly receiver of the water- 
works? 
207 A. Yes, si 


(). Do you remember the circumstances of your making 
some repairs to the pipes or mains in the streets in the month of 
November, 1885, after vou had some conversation with the mayor 
about the subject ? | 

A. Yes, sir 

Q. About. what time in November was that, and state what you 
did and what conversation you had with the mayor before making 
these repairs ? 


for 
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A. It was in the forepart of November, shortly after I went to 
work for Mr. Eiwood. It became necessary to make a hydrant at 
the extreme end of Joliet street, and in order to do this work we 
found it necessary to shut off the water on the corner of Joliet and 
Jefferson streets, and we went there, and I met Mr. Kelly on that 
same corner, Joliet and Jefferson streets, and [ introduced him to a 
man by the name of Shepard, foreman at that time. Mr. Shepard 
being a stranger there, [ introduced him to Mavor Kelly, and told 
him what we would like to have. He said it would be all right, 
and to speak to the superintendent of streets, and he stood right on 
the corner, and both gave consent that if we would take care so 
there would be no danger we could go ahead and put in the valve: 
the valve was broken and we had to put ina new one. , 

Q). They Instructed you to barracade the excavation ? 

A. Yes, sir; superintendent of streets instructed me to. 

Q. What did you do then? 

A. We dug down and took out the old valve and put in a new 
one. 

(). Did vou complete the necessary repairs at that point ? 

A. Yes, sir. 

Q. When did you next attempt to make repairs and at what 
point? 

A. The next repairs that I undertook to inake were on Jefferson 

street, repairing the 12-inch main. 
208 (). Were vou then foreman ? 
A. I was then foreman ; that was in December. In Novem- 
ber we made the first; the second repairs in December, the first I 
undertook. 

(). The first as foreman in December? 

A. Yes, sir. 

Q. At what point did you say that was? 

A. It was between Eastern avenue and Michigan street, on Jef- 
ferson street. 

(Q. What was necessary at that point by way of repairs at that 
time? 

A. The lead had blown out of the joint. 

(). In one of the mains? 

A. Yes, sir. 

Q. Now what did you do and what happened while yeu were en- 
gaged there ? 

A. | went to work that night. 

(). About what time that night ? 

A. Shortly after 9 o’clock. 

(). You may state why vou began work at night instead of the 
daytime. 

A. We had to keep the city in water in the daytime and run slow 
at night to let the water out of the mains. 

Q. Was there any other reason for doing it at night other than 
the accommodation of the city and consumers ” 
A. No other reason. 

Q. Go on and state what occurred that night. 


102 THE CITY OF JOLIET Vs. JOSEPHT HILLER FOSTER ET AL. 


A. I started in on Joliet street to shut off the water to keep the 
water back in the main and let the 12-inch main reduce so we could 
run the joint; that night or early in the morning I went from there 
to Chicago street, or Scott street : rather shut off the water on Scott 
street and on Chicago street [than | to shut it offthere to keep the 
water back and on Eastern avenue, corner of Eastern and Wash- 
Ington. 

(). Do you mean it was necessary to shut off the water at 
209 those points before you could repair the main where it was 
Jlown out ? 

A. Yes, sir. 

(). After you shut off the water at these points what happened 
then ? 

A. I was at work at the corner of Chicago and Jefferson street that 
wight till about 11 o’clock, maybe a little after, and Mr. Page sent 
oul one of lis patrolmen to tell me to come down to the police Stil- 
tion. 

(). Was that one of the city policemen, the patrolman t 

A. Yes, sir: I went down there. He wanted to know what wa: 
the matter. He said he would stop me from digging in the street. 

Q. Who said that? 

A. Mr. Page. 

(Q. What, if anything, did you then say to Mr. Page as to what 
vou were doing or trying to do? 

A. I told him I was trying to repair that main in that culvert on 
Jefferson street. 

. What did he say to that? 

A. He said he would not allow it—would not allow me to gO 
ahead and dig up the street. 

Q. How many men did you have with you in making those re- 
pairs ? 

A. I had three or four; [ am not certain. 

Q. What, if anything, did Mr. Page say or do with reference to 
stopping your men besides yourself? 

A. | think he sent down for the men shortly after I went. They 
came down there and brought their picks and shovels and tools. 

Q. How long did. he keep you at the police station that night ? 

A. Only a short time, I think, he kept me there. Heand I talked 
the matter over, and finally I asked him the question: Would he 
let me turn on the water again that I had turned off” After we 

had a long talk he agreed to let me turn that water on again 
210 = that time. I guess it was pretty near one o'clock. 
Q. Did you then go and turn the water on ? 

A. I did; yes, sir, and left everything in shape that I could. 
That was the agreement. that I should leave the streets in as good 
condition as I possibly could. 

Q. Did you state to him in that conversation under whose in- 
struction or authority you were acting? 

A. I don’t know; I think he knew that. I don’t remember 
whether I did or not. He knew I was working for Mr. Elwood. 
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Q. After this occasion, when you saw Mr. Page, and he told you 
he could not permit you to go on, state whether at any subsequent 
time you attempted to make repairs and were interfered with in 
any way; if so, at what point and what was done? 

A. The points I couldn’t say, nor the dates. I was ordered to go 
out after 10 o’clock or 11, just as it happened to be, to open up the 
hydrants to let this water out for this new water from the new well 
to flow into the mains. 

Q. Was that about the time they were changing from the reser- 
voir to the wells? 

A. Yes, sir. 

(). What was necessary to be done at that time with reference to 
the change of water that was being made ? 

A. Old water was in the mains from a year ago—maybe a year 
and a half. 

@. That had been unused ? 

A. Yes, sir, I guess so; had never been opened. 

Q. You say you were ordered to open those and let the water out. 
Who gave vou such orders ? 

A. Mr. Elwood. 

(). Was this also in the month of December ? 

A. In November and December. 
211] (). Goon and state what you did or endeavored to do about 
opening the hydrants to let out the old water and what hap- 
pened while you were doing it. 

A. I went to open the hydrants to let the water ran; had opened 
4 or 5; would open one and go to another point and let them run 
15 or 20 minutes, and then go to another point. 

(). Were you interfered with in any way by the police and au- 
thorities while you Were doing that? 

A. | was by the police force. 

( 


; 


Ifow often did that happen ‘ 
A. i think it was three or four times; three times | am certain. 
(). State what they did in each instance ” 

A. They simply told me that I would have to go down to the 
station. 

(). Did they take you to the station every time?” 

A. Yes; they took me to the station; the last time I went down 
with Mr. Delaney. 

(). Who was he? 

A. Ile was on the police force at that time. 

(). Did he come and stop you t 


) 
(: 


4 

A. Yes; he stopped me at Exchange and Center streets. 

(), What, if anything, did he sav as to his instructions ? / 

A. He didn’t say anything about any instructions; he only said, 
“You have got to goto the station with me.” I had one man 
With me 

(). Did he take you to the station? 

A. Yes, sir. 

(). Who did you tind there and what happened? 
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A. Found Mr. Page there and the night captain; James Ferris, 
newspaper man, and, I think, Robert Mann Woods, another news- 
paper man, came there afterwards. 

Q. ‘There was some considerable interest in the matter by news- 

paper mel t 
i 212 A. Yes, sir. 
| Q: What conversation took place between you and Mr. 
| Page on that oceasion, after the police officer had brought you to 
the station ? 

A. That I ean’t say. 

(). What is the substance of it? 

A. I believe in a joking way he said, “ Well, they have got vou 
again.” Then finally hesaid, “ You will have to call * | asked 
him the question about what we.,will do about this thing, and he 
said to me he would eall Mr. lellwood, Or, | believe, I said we would 
go to Mr. Elwood’s office; he said, Let Mr. Elwood come down here. 
That is about the substance of it. 

Q. Was anything said by you with reference to going on or 

making the changes and repairs? 

A. Yes; he told me he would not let me oO ahead. 

Q. Who told you that? 

A. Mr. Page. 

). Was Mr. Ellwood sent for ? 

A. Yes, sir. 

2. What happened then? 

A. They talked the matter over there for an hour. 

(). Did you hear Mr. Page say anything to Mr. Elwood about 
going on and making repairs after Mr. Elwood arrived; if so, what 
did he say? 

A. I don’t recollect exactly What the conversation was between 
Mr. Elwood and Mr. Page. 

(). You didn't pay so much attention after Mr. klwood arrived ? 

A. No, sir. 

(. In this case, of which you have been testifying, were your men 
also stopped in the work as well as yourself? 

A. Yes, sir. 

@. Were they brought to the station also? 

A. Yes, sir. 

(). Do you recollect whether Mr. Elwood said anything to Chief 
of Police Page, by way of inquiry, as to whose authority or instruc- 


| tions he was acting; if so, What was said on that point ? 

} 215 A. I think Mr. Elwood asked him what authority he had 
to stop us, and the exact words I don’t remember. 

(). What was the substance of Mr. Paze’s answer’? 

} rat 

A. That the mayor 


(. Were you permitted to go on or were you absolutely stopped 
that night; what was the effect? 

A. We were stopped that night. 

Q. On how many different occasions or separate nights were you 
thus stopped in all? 
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A. I think three, if not four; Iam not certain whether four ; 
three, I think. 

(). Three or four? 

A. Yes, sir; three. 

Q. Were you taken to the police station every time? 

A. No: I was taken twice. 

Q. Have you any knowledge as to whether Mr. Page, the chief of 
police, or any of his men were watching you or following you on the 
different occasions when you were out nights? 

A. Yes, sir. 

Q. What do you know? 

A. Only from hearsay from the policemen. 

Q. From what the policemen told you you may state. 


( biected LO.) 


A. One told me that he was out till three o’clock in the morning 
looking for me. 

(). What policeman was that ? 

A. Michael Wilds. 

Q. Did he state for what purpose he was out watching you ? 

A. I don’t rememher now exactly what the words were; he said he 
was out watching me. 

(). I don’t ask the exact words, but did he say anything about 

watching you with reference to the repairs? 
214 A. Certainly, with reference to the repairs or opening the 
hydrants. 

Q. Did he say anything; and, if so, what,as to his instructions or 
What he was going to do if he found you making repairs ? 

A. I don’t remember anything about the instructions, but I sup 
pose under the chief's instructions; nobody else had anything tO say 
to them. 

(). Did he tell you what he was going to do if he found you mak- 
Ing repairs ? 

A. I suppose he would run me down to the police station; that 
is about the amount of it. 

Q. Did you have any conversation with any other policeman on 
that point during November or December’ 

A. No, sir. 

Q. During how many weeks, if you remember, did these inter- 
ruptions on the part of the police continue ? 

A. Must have been about four or five weeks. 

(). During that four or five weeks were you endeavoring continu- 
ally at night to make these necessary repatrs ” 

A. Yes, Sir: hot every night. 

(). But at various times in the night * 

A. Yes, sir: I could not very well have been up in the night and 
work next day. About four or five times a week would start at 11 
o'clock and stay till three; sometimes till four. 

(). Did you sueceed in making any repairs during that time when 
the police did't happen to cateh you al it’? 

A. We made one repair after we stopped 
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Q. Was that the only one you sueceeded in making? 
A. That is the first one on Joliet street; that is the only repair 
we made on Jefferson street. 
215 (). What was the result or the effect of these interruptions 
by the police of your making repairs—what did you finally 

do about it? 

A. Had to give it up; they wouldn’t let us do anything. 

(). About what time did you finally give it up? 

A. I believe the first week in January, ISS4. | worked till the 
loth day of January, 1854. 


Cross-examination by Mr. Dent: 


Q. Ilow long have you been engaged about those water-works? 
A. From the first of November, 1583, to the 15th day of January, 
). Have you been there since ? 

A. No, sir. 

). You are not there now? 

\. No, sir. 

Q. For whom were you at work first when you went there’ 
\. At the water-works? 


, 


(). Yes. 

A. J. D. Page. 

(). What work were you doing? 

A. We were excavating. 

Q. Exeavating what? 

A. Excavating for the reservoir; trying experiments. 
(). What was the cause for excavating there ? 

A. I don’t know what the cause was. 


(). Was there a supply of water in the reservoir at that time? 

A. I don’t know whether there was a supply there or not; we 
were digging a well to give more water. 

(). The supply was rather scant, was it not? 

A. Yes, sIr. 

(). Not very much water? 

A. Not very much. 

Q. Where was he having the excavating done; what part of the 

reservoir ? 
216 A. On the south side, right where we are pumping from. 
(. The witness before you spoke of there being some 

springs on that side, I believe; did you see any of them ” 

A. I don’t know anything about that part. 

(). Did you see any water coming in ? 

A. There is a spring north of that—half a mile north; runs by 
Mr. Potter’s property. 

Q. That is the only spring you know of, is it, connected with that 
reservoir ? 

A. I don’t know how many springs there are connected with the 
reservoir. 

Q. But is there any springs in the bank of the reservoir, or 
either of the banks”? 
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A. I don’t know; I couldn’t say. 

Q. Tlow much excavating work did you do in the reservoir? 

A. I don’t know exactly how long we did work; I think two or 
three weeks. 

Q. Did you strike any supply of water as you were excavating? 

A. Yes, sir; we did. 


’ Q). What effect did your work have upon the supply? 
A. We had a hydraulie pump there; we couldn't keep it out. 
(). You struck some spring or something like it as you were ex- 
cavating ? 
A. I don’t know whether we struck a spring or not; there was 
water enough there, so the men could not stay there. 
(). Was it a strong vein ? 
Y. Yes, sir; it was from the north, too. 
(). Do you know whether it was soft water, or what kind it wes? 
A. I don’t think it was soft. We were down some 30 feet from 
the level. 
217 Q. How much exeavating work did you do in circumfer- 
ence? 
A. I think we had done about 50 feet in diameter. 
(). Sink it in well-fashion, round ? 
A. Yes, sir; that was the calculation. 
Q. Was it walled up? 
A. No, s 
uw any was done with it after you got through 
A. | don’t know — | rot through. 
Do you know the character of the water in the reservoir when 
L you went there, what kind of water it was, whether clear or how it 
was ? 
A. It was clear enough, apparently. 
(). Did it remain so? 
A. When we were at work it got roiled. 
(). Was there not veget able growth in the bottom of the reservoir’ 
A. Nothing more than a weed that grows in any of the spring 
water. 
(). Do you mean to say there was a kind of vegetable growth you 
observed there ? 
A. Weeds; yes, sir. 
(). Was not the water filthy a good share of the time while you 
were there? 
\. No, I don’t think it was. I drank it right along. 
A. Drank it after it was pumped up? 
A. After it was pumped up. 
(). How much water was there in the reservoir, did you notice? 
A. No; I eouldn’t Say. I don’t know the depth. 
- (). How high are the banks around the reservoir, do you know ? 


). 
A. They are sloping. Icouldn’tsay. I think about 20 feet. They 
slope that way. 
Q. Was the water two or three feet deep ? 
A. I guess about two or three feet. 
You don’t know? 


‘ticularly, 1f ever 
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218 A. I never measured it. 
(. Did the slope continue down to near the center of the 
reservoir ? 

A. It must be 100 feet across at the bottom one way. It is built 
in kind of a queer shape. It night be more. J don’t know ex- 
actly. 

(). It is not square? , 

A. No, sir. 

(). Nor round? 

A. No, sir. 

(y. Long rone way than it is the other, is it not? 

A. Yes: longer east and west. 


Q. When did vou notice the supply of water in the reservoir par- 


A. That was the first time | went Uy) there to work for Mr. Page. 
I don’t know the date it was. 


Q. Did vou continue to notice it while you were at work ? 
A. The water? 

i. zee. | 

A. I noticed it every day 


| 

(). Was it running in from that spring over kevond Mr. Potter's 

A. I can’t say how that was. [I can’t sav. I am not certain. 

®. It did run in to some extent from that souree? 

A. It did run in there, I think. 

(). Do you know whether there was surface water also running in 
there—whether there was a dripping through from this pond ? 

A. ‘This pond that is east of it runs on the north side of the reser- = 
voir, down along the Michigan Central track and the reservoir down 


into the creek, and this pond Was formerly Hickory creek. 

(). The reservoir itself is in the bed of what was Hickory creek ? 

A. Yes, sir. 

(). And there is a little ditch dug to carry the water off from the 
pond ? 

A. Yes, sIr. 

Q. But it don’t carry it away, does it, entirely? 

A. Yes, sir. 
219 (). Is not the water standing there all the time? 
A. Water flowing there all the time. 

(). Is there not a great deal standing there all the time‘ 

A. I don’t know how deep the creek is there. 

(Q. Do you know whether it soaks through into the reservoir ? 

A. I don’t know; I know there is water passing between the 
Michigan Central tracks and the reservoir. 

Q. Did you pump water into the mains while you were there? 

A. lam not the engineer. 

Q. Did you assist in doing it, putting water in the mains? 

A. I don't know how to answer that question; I am not the en- 
eineer; had nothing to do with the engines. 

@. Did you have anything to do with the pumping or working 
In any way about the engine-house ? 


; 
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A. No; I made the connection for the low-pressure pump, from the 
well to the low-pressure pump. 

Q. Had you any experience in water-works before you went 
there? 

A. No, sir; never. 

(). In making such repairs, such as you were making ? 

A. Never. 

Q. Was that your first experience ? 

A. Yes, sir. 

(. You have been engaged chiefly in what kind of business before 
you went to this water-works business ? 

A. How long before? 

(). For a few months or years. 

A. I was in business for myself for a vear keeping a machine. 

(). Had you had occasion to make excavations or control mon, 
manage the work of men, in making exeavations? 

A. I did. 

(J. You had followed that business for some time? 

A. Three years. 
220) (). And you were engaged by Mr. Page to do that kind of 
work, were you not? 

A. Yes, srr, 

(). But Mr. Elwood engaged vou to make repairs on the mains? 

A. Mr. Elwood engaged me to go to work for him just the same 
as any other laboring man. 

(). Just a general engagement”? 

A. Yes, sir. 

(). And while vou were there he suggested that vou 
make these repairs that you speak of ? 


A. Yes, Sir. 


Redire ct examinat ion 


vo down and 


a | 


(). Have you not been superintendent of the streets in the city of 
Joliet for some time before that? 

A. Yes, sir; three vears. 

(). Under whose mavoralty ? 

A. A. E. Baker in 1876, and 1877 and 1878 under James b EI- 
wood. , 

(). So that you are familiar with the streets and with the manner 
of excavating them to the best advantage? 

A. Yes, sir. 

Q. Had a good deal of experience as superintendent of streets ? 


A. Yes, sir. 


By Mr. Hiram: IT now notify counsel for defendant to produce be- 
fore the master at any time before complainant’s testimony is closed 
the map or plat referred to In the deposition of Thomas Bb. Supple, 
and which Mr. Supple testified was drawn by Mr. Treat, indicating 
the streets in which the pipes were to be laid in the city of Joliet, 
which map, Mr. Supple also testified, was given to a committee rep- 
resenting the city, consisting of Mr. Marsh, Mr. Pettigrew, city clerk 
and mayor, and Mr. Page acting with them. 
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It is stipulated that the signatures of all witnesses on each side 
are waived. 


221 By agreement of counsel the taking of further testimony in 
this case is adjourned toJune 10th, 1885, at 10.30 o’clock a. m. 


JuNE 10rnu, 1885. 


CaLVIN KNowLron, being duly sworn, testified on behalf of com- 
plainant as follows: 

Q. State your name in full, your residence and oceupation. 

A. Calvin Knowlton; Joliet; in the banking business; president 
of the Will County National Bank. 

(). Ilow long have you resided in Joliet ? 

A. I came to Joliet in 1856; 29 years in April, . 

Q. Were you connected in any way with the city of Joliet Water 
Works Company named in this cause; if so, when, in what capacity, 
and-how long were you so connected ? 

A. I was one of the charter members of the water-works; was In- 
terested in having the system established there, and on the 4th of 
December, 1550, there was a meeting to organize the company. 

Q. Were vou elected an officer at that time ? 

A. I was elected president by the directors after they were chosen. 

Q. How long did you continue to act as president” 

A. It was just a year until the yearly meeting of the directors— 
the choice of officers. One year from that time previous to that ] 
declined to be elected. 

Q. Were you familiar with the operation of the Water Works Com- 
pany and of Mr. Starr during that time? 

A. I was. 

Q. Was that the same company which is referred to in this cause 
as having been organized by Mr. Starr soon after his contract with 
the city ? 

A. Yes, sIr. : 
222 (. And the same to which he assigned his contract ? 
A. Yes, sir; at that meeting. 

Q. Do you know Jesse W. Starr personally; if so, how long have 
you known him’? 

A. I knew him previous to the company’s being incorporated ; he 
had been in Joliet arranging for establishing the works, if he could 
get a contract with the city. 

Q. And knew him during the construction of the works ? 

A. Yes, sir. 

Q. About what time, if you recollect, did Mr. Starr begin opera- 
tions In the construction of the works ? : 

A. I think it was in the fall of 1880; in the month, I think, of 
October ; it was pretty cold weather immediately after. 

Q. What personal knowledge, if any, have you as to his purchas- 
ing what is known as the Brown land, adjacent to the works, and 
about the time of lis purchase? 

A. I knew of his purchasing that property ; the negotiations were 
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made with my partner at that time, and I was somewhat familiar 
with what was going on; that was previous to the organization of 
the company, the purchase of the land. 

Q. About what month, as near as you can tell, was the purchase 
made? 

A. He commenced operations on the reservoir immediately, I 
should think ; just previous to the time when he commenced opera- 
tions: in October. probably. 

Q. State, if you know, whether he actually got possession of it, the 
Brown land, about the month of October, 1850” 

A. He did. 
@. What did he then do towards the construction of the works”? 
A. He went immediately to work excavating for the reservoir 
during that winter. 
23 Q. When did the city of Joliet Water Works Company 
Issue its bonds, if you know, and in what amount? 
A. They issued them for the purpose of having the works built— 
$140,000, I think ; 280 bonds. 

(). Of S500 each? 

A. Yes, sir; $500 each. 

(. When were those bonds actually issued, and in whose hands 
were they placed for negotiation ? 

A. That is a matter that I cannot positively say. There was an 
error in the first that were issued. The bonds were issued, signed, 
and properly executed, excepting that they required an additional 
signature of Mr. Supple, I think, of Philadelphia. There was an 
error 10 the printing of the bonds, and those bonds had to be de- 
stroyed and new bonds issued. 

(). Who destroyed them ? 

A. Myself and Mr. Supple. 

(). Were the old bonds all destroyed t 

A. All destroyed. 

(). And a new issue was then made to supply this irregularity ? 

A. I was going to see; I was coming at the time of the issue, 
which would be probably after the organization of the company. 

Q. About what month was the new issue completed ? 

A. I should think in January, 1581. 

(). To whom were the bonds then delivered for negotiation, and 
what was done with them ? 

A. An arrangement made by Mr. Starr with a firm in New York 
to place those bonds—a contract made in relation to the percentage 
off for selling them, and I was informed as to the contract 

(). Just the fact as to whether they were put into the hands of 

brokers. 
224 A. Yes, sir; and they were taken there by Mr. Starr—sent 
there by express. 

(). What was done with them ? 

A. ‘They went into his hands, according to that arrangement to 
Basley & Co. 

(). The name of the broker in New York ? 

A. Yes, sir. 
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Q. Did he negotiate the sale of the bonds actually ? 


A. I don’t know precisely whether he negotiated the bonds or not, 


or that they were negotiated through his hands and he delivered 
the proceeds to Mr. Starr, so that he prosecuted the work upon that 
basis. 

Q. How were the proceeds from the sale of the bonds actually 
used, for what purpose ? 

A. For the corstruction of the works; but the treasurer of the 
company, through whom all these transactions were made, was a res- 
ident of Philadelphia. 

Q. The money didn’t actually pass through your hands ? 

A. No, sir; not through my hands at all. 

Q. Did you know, as president, that the money was received by 
the treasurer and used in this way ? 

A. I did. 

. You simply meant that you personally didn’t make the dis- 
bursements ? 

A. No, sir; I didn’t make the disbursements. 

Q. You have stated that Mr. Starr began in October, 1880, on the 
reservoir and works. About what time were the works completed 
and the first put in operation, as near as you can recollect ? 

A. I think in the next October. 

@. That would be October, 1881 ? 

A. October, 1881. 

Q. How much pipe had been laid by Mr. Starr during that time, 
if you know, in the city ? 

A. Theamount called for in the contract had been laid 10 miles. 
(). That was 10 miles in the city, exclusively of the con- 

25 nections from the city to the works ? 

A. It was; that is about a mile. 

). About 11 miles in all? 

\. Yes, sir. 

Q. Do you remember how many hydrants had been put in ? 

\. Sixty hydrants. 

). All this was done up to about October, 1881? 

A. Yes, sir. 

Q. What knowledge have you as to the appointment of a com- 
mittee by the city council to supervise the work of construction and 
as to who acted on that committee, as far as you recolleet ? 

(Objected to.) 


A. I havea knowledge that there was such a committee, consisting 


of Messrs. Marsh, Pettigrew, Charles, and I think R. L. Seward, and 
there might have been one or two or more, I don’t recollect the num- 


ber of the committee. I know I was gratified at having that com- 
mittee for the purpose of looking into the work. | 
Q. At whose request was that committee appointed, if you know ? 
A. Probably the city ; not by my request. 
Q. Did Mr. Starr have anything to do with it? 
A. I don’t know that he did. 
(). I will ask you to state, if you know, what the relations were 
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between that committee and Mr. Starr and the company,as to whether 
they were friendly or otherwise, during this first year that the works 
were in construction ? 

A. I heard no difference of opinion in relation to this committee 
and Mr. Starr. There was no feeling on the part of any of the offi- 
cers, so far as I knew. 

Q. Officers of the companny 

A. Yes, sir; they rather felt gratified to think there was a 
226 committee of that kind. 

Q. Do you know whether the committee made any com- 
plaint or objections at any time to the company or to Mr. Starr con- 
cerning the method of construction ? 

A. I never heard any. 

Q. No such came to your knowledge as president ? 

“4 No, sir. 

. You have already stated, I think, that the works were actually 
an In operation in October, 1SS1? 

A. Yes, sir. 

(. State, if you know, whether they continued in operation, sup- 
plying water to such consumers as they had from that time on con- 
tinuously % 

A. I think they have been in operation the entire time. 

Q. What can you say, if anything, as to whether the supply of 
water has been adequate from that time on for the consumption ? 

A. I think it has. 


(). As LO whether hy complaints have been made by COnSUT- 


é 
ers? 
A. I know of none; none made to my knowledge; I know it has 
been expensl\ C to give that supply. 
Q. [low do you mean expensive? 
A. A good deal of water pumped to deliver the amount that was 
used, 
Q. Are vou a consumer of the water ? 
A. Lam. 
Q. When did you begin using it? 
A. All the time, from the commencement. 
(). In October, 1SS1 ? 
A. Yes, sir 
.). What can Vou say as LO the quantity and quality of the Wwatel 
that has been furnished you for consumption during that time? 
The water—as far as my observation would go, there was 
plenty of it; all we wanted at all times; there might have 
227 ~=—s been a portion of the time when the quality of the water was 
not as cood iis if ought to have been : there was il complaint, 
but we have always used it in the family. 
(). At what time was that comp laint made, if any sach was made, 
as to quality —before or after the artesian wi 1 was ad lop ted ? 
A. Done before; I don’t know of any complaint since. 
Q. It appears by the contract made by the city with Mr. Starr 
that a change was provided for in one of the supplemental contracts, 
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authorizing the use of spring water from the Brown farm; you re- 
member the fact that that water was used for a time? 

A. Yes, sir. 

Q. What facts, if any, to your knowledge, lead to the making of 
that change, as to whether any complaints or suggestions had been 
made by citizens or otherwise which had anything to do with the 
making of that change? 


(Objected to as immaterial.) 


A. As the contracts show, the first was made for the purpose of 
furnishing water from artesian wells; after consideration of the source 
from which the supply was to come, the people were satisfied that it 
would be unreliable for asupply, and some objected to spring water 
on account of its having iron in it, so as to discolor different things 
that it went upon—fountains. Mr. Henry had a nice fountain, and 
I recollect he made the statement that if they had spring water he 
didn’t want it; he had enough of it; it discolored all lis fountain 
images ; that satisfied him on that. A good many others probably 
objected, and it was thought best, on the part of the citizens, that 
there should be some other arrangement made; it was probably 

brought before the couneil; 1 don’t know. 


228 (). You don’t know the details ? 
A. I don’t think it was suggested by Mr. Starr; not to my 
knowledge. 


(). Was it a matter of general discussion among the citizens be- 
fore the change was made? 

A. Yes, sir. 

Q. Do vou remember the fact of Mr. Page’s being appointed re- 
ceiver of the works during the summer of 1882? 

A. Yes, sir; before Mr. Elwood took charge of it. 

Q. About how long did Mr. Page continue to act as receiver? 

A. I think about a year; perhaps a little more. 

Q. Who succeeded Mr. Page in the possession and operation of 
the works? 

A. Mr. Elwood, I think. 

Q. That was about what time; ‘about September Ist, 1883 ? 

A. Yes, sir. 

(). Down to the time when Mr. Elwood received possession of the 
works from Mr. Page, the receiver, I will ask you to state whether 
there had been any interference with the works or their operation 
on the part of the authorities of the city of Joliet? 

A. No; not to my knowledge. 

(. Were you there constantly during that time? 

A. Yes, sir; prettv much of the time. 

Q. State whether during that period, from the time the works were 
set in operation by Mr. Starr, in October, 1881, down to the time 
when Mr. Elwood relieved the receiver from possession, about Sep- 
tember, 1885, repairs had been made from time to time in the streets. 

A. They had, sir. 

(). Hlave you seen such repairs made? 
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A. Yes, sir; seen excavations made and appearance of repairs 
being made. 

(). Has there ever been any interference on the part of the 
city with the making of such repairs? 

A. No; not to my knowledge. 

). Have you ever heard of any ? 

\. No, sir. ) 

(). Would vou have been likely to hear of it? 
\. I should, I think. 

Q). Do you remember the fact—which I shall presently prove by 
the resolutions of the city eouncil—that the council did take some 
action purporting to forfeit the contract with Mr. Starr’ 

A. I have noticed the papers. 

‘v You read of it in the papers at the time ‘ 

That is all. 

Q After that action was taken by the council state, if you know, 
whether there was any interference on their part with the manage- 
ment or repairing of the works up to the time Mr. Elwood took pos- 
session from the receiver. I mean physical interference. 

A. I don’t know of any while in the hands of the receiver. Mr. 
Klwood succeeded him directly, if | understand correetly. 

(). When did you first learn of any actual interference or opposi- 
tion on the part of the city towards the making of repairs in this 
system ” 

A. I think that the interference was immediately after the re- 
organization of the company of which Mr. Elwood was an officer and 
manager. They decided to make these repairs at ouce—the neces- 
sity of it they understood—and immediately commenced, as soon as 
they could prepare to make these repairs; then the interference and 
objections were made. 

About what time was that, as near as vou can recollect? 
A. I couldn’t say the time; the time, probably, of such 
250) interference I would not know of. My attention was called 
to some interference through the papers—men being arrested 
during the night that were making repairs and put in the calaboose. 

(). It would be your recollection that that occurred during the fall 
of 1SS5* 

A. I should say so. 

Was it a matter of general discussion among the citizens that 
that was being done? 

A. Yes, sir. 

(). Did vou have occasion to visit the mayor at any time during 
the fall of 1883 to diseuss this question of the interference of the 
city ? 

A. I did, sir; I went in company with Mr. Elwood. 

(). What was the occasion which led to your visit to the mayor”? 

A. The continual interference; and he expected there could be 
some arrangement made by which those repairs could be made and 
the loss that was being sustained in consequence of there not being 
repaired would be made good by repairing them. 
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authorizing the use of spring water from the Brown farm ; you re- 
member the fact that that water was used for a time? 


A. Yes, sir. 


. What facts, if any, to your knowledge, lead to the making of 


that change, as to whether any complaints or suggestions had been 
made by citizens or otherwise which had anything to do with the 
making of that change” 


(Objected to as immaterial.) 


A. As the contracts show, the first was made for the purpose of 


furnishing water from artesian wells; after consideration of the source 
from which the supply was to come, the people were satisfied that it 
would be unreliable for asupply, and some objected to spring water 
on account of its having iron in it, so as to discolor different things 
that it went upon—fountains. Mr. Henry had a nice fountain, and 
I recollect he made the statement that if they had spring water he 
didn’t want it; he had enough of it; it discolored all his fountain 
images; that satisfied him on that. A good many others probably 
objected, and it was thought best, on the part of the citizens, that 
there should be some other arrangement made; it was probably 
brought before the couneil; 1 don’t know. 


228 (). You don’t know the details ? 
A. ] don’t think it was suggested by Mr. Starr; not to my 
knowledge. 


(. Was it a matter of general discussion among the citizens be- 
fore the change was made? 

A. Yes, sir. 

Q. Do you remember the fact of Mr. Page’s being appointed re- 
ceiver of the works during the summer of 1882? 

A. Yes, sir; before Mr. Elwood took charge of it. 

Q. About how long did Mr. Page continue to act as receiver ? 

A. I think about a year; perhaps a little more. 

Q. Who succeeded Mr. Page in the possession and operation of 
the works? 

A. Mr. Elwood, I think. 

Q. That was about what time; about September Ist, 1883? 

A. Yes, sir. 

(). Down to the time when Mr. Elwood received possession of the 
works from Mr. Page, the receiver, I will ask you to state whether 
there had been any interference with the works or their operation 
on the part of the authorities of the city of Joliet? 

A. No; not to my knowledge. 

(. Were you there constantly during that time? 

A. Yes, sir; pretty much of the time. 

Q. State whether during that period, from the time the works were 
set in operation by Mr. Starr, in October, 1881, down to the time 
when Mr. Elwood relieved the receiver from possession, about Sep- 
tember, 1585, repairs had been made from time to time in the streets. 

A. They had, sir. 

(). Have you seen such repairs made? 
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A. Yes, sir; seen excavations made and appearance of repairs 
being made. 
229 (). Has there ever been any interference on the part of the 
city with the making of such repairs? 

A. No; not to my knowledge. 

J. Have you ever heard of any ? 

A. No, sir. 

(). Would vou have been likely to hear of it? 
\. I should, I think. 

Q. Do you remember the fact—which I shall presently prove by 
the resolutions of the city ecouncil—that the council did tuke some 
action purporting to forfeit the contract with Mr. Starr ‘ 

A. I have noticed the papers. 

(. You read of itin the papers at the time 

A. That is all. 

(). After that action was taken by the council state, if you know, 
whether there was any interference on their part with the manage- 
ment or repairing of the works up to the time Mr. Elwood took pos- 
session from the receiver. I mean physical interference. 

A. I don’t know of any while in the hands of the receiver. Mr. 
elwood succeeded him directly, if | understand correctly. 

(). When did you first learn of any actual interference or opposi- 
tion on the part of the city towards the making of repairs in this 
system ? 

A. I think that the interference was immediately after the re- 
organization of the company of which Mr. Elwood was an officer and 
manager. ‘They decided to make these repairs at once—the neces- 
sity of it they understood—and immediately commenced, as soon as 
they could prepare to make these repairs; then the interference and 
objections were made. 

About what time was that, as near as vou can recollect? 
A. | couldn’t say the time; the time, probably, of such 
230 interference I would not know of. My attention was called 
to some interference through the papers—men being arrested 
during the night that were making repairs and put in the calaboose. 

(). It would be your recollection that that oceurred during the fall 
of ISS5° 

A. I should Sav So. 

(). Was it a matter of ceneral discussion amoung the citizens that 
that was being done? 

A. Yes, sir. 

Q. Did vou have occasion to visit the mayor at any time during 
the fall of 1883 to discuss this question of the interference of the 
city ? 

A. I did, sir; I went in company with Mr. Elwood. 

(). What was the occasion which led to your visit to the mayor? 

The continual interference; and he expected there could be 
some arrangement made by which those repairs could be made and 
the loss that was being sustained in consequence of there not being 
repaired would be made good by repairing them, 
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(). You speak of loss. What was the effect upon the system of 
their not being able to make these repairs? 

A. Waste of water; all the concerns received the water; no com- 
plaint on their part, but the necessity of pumping so much more 
water, In consequence of this waste, to give the supply satisfactory 
to the people; of course, it Was a very expensive matter. 

(). And that waste could only be stopped by making these repairs ? 

A. That was all the conversation with Mr. Kelly in relation to this 
matter: that was the position that was taken, and Mr. Kelly seemed 
to understand and see very clearly that those were the facts. 

Q. Let me ask you about when — this interview that you had 
with the mavor’”? 

A. I could not say that; some time in the fall of 1885. 
20] (). Mr. Kelly was mayor of the city ? 

A. Yes, sir. 

Q. What, if anything, did Mr. Kelly state to you in that inter- 
view as to the m CeSssIlV of these repairs r 

A. Ife seemed to coincide with the idea that the repairs ought LO 
be made, but he could not promise, on account of the circumstances 
in relation to the existence of this controversy between the citv and 
Collpany, he could give ho permission that thre il repairs should be 
done, but he acquiesced in the request that there should be no in- 
terference. 

Q. You say that he said he could give no permission. Did he 
say verbal or written permission ? 

A. I don’t know as that matter came up. What the permission 
was—| suppose official permission was Intended. 

Q. What, if anything, did he say in that interview as regards 
giving verbal permission or acquiescence as to going on and mak- 
ing repairs ? 

A. I don’t recollect what was said in relation to that. I know his 
position was such as convinced me that he would permit no objee- 
tion or interference to these repairs being made, but would grant 
official permission to do thiat. 

Q. Did you afterwards see a letter written by Mr. Kelly, the mavor, 
to Mr. Elwood on that same day after this interview, which I shall 
hereaiter offer in evidence? Did you see some letter written that 
day ? 

A. I know of a letter being received, and I think it was shown me. 

Q. Is it your recollection that this interview which you and Mr. 
Elwood had with the mavor Was upon the same day with the date 
of the letter afterwards shown you by Mr. Elwood ? 

A. I think it was the same day. 
232 @. Do vou know as a matter of fact whether after that date 
the opposition on the part of the city still continued to the 
making of the repairs? 

A. I think there was opposition. They undertook to make some 
of the repairs that were most necessary, but they found that they 
could not do it without this annoyance, and while I could not say 
in relation to that positively-—— 

Q. Your attention was not called specially to it? 
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A. Not called at all. 

Q. What effect do vou know did the interference or opposition of 
the city during that time have upon the citizens as regards the use 
or ig Poe age of water? 

I think the effect was bad. Someof the citizens that used the 
Wi bh if there had not been any y qui stion in relation to the matter, 
would have had connections and used the water, but deferred going 
into the expense of that until this matter was in different shape. 

(). Was ita matter of discussion largely among citizens then ? 

A. It was considerably So. 

(J. Can you now recollect the name of any particular person who 
was prevented from using the water because of this difficulty ? 


(Objected to as immaterial and ineompetent.) 


A. One of mv neighbers did not connect with the water, and 1] 
was satisfied that his desire was to do so if there had not nen any 
trouble, and he spoke of this trouble, and the settlement of the 
question not being made, and the objection being given to make re- 
pairs, &ec., Was enough to deter him from going to the works. 

(). What was his name? 
A. Samuel B. Reed, next-door neighbor of mine. 
(). Do you recollect whether this question of the interfer- 
oo ence of the city was discussed generally through the news- 
papers at that time? 
A. It was mentioned by the papers often when the interference 
was made and the pn ople discussed it. 

(). Was it a matter of general and common discussion in the city 
at that time? 

A. It was: when it was brought up the people had a feeling 
about it. 

(). What, if anything, are you able to state as to the general sen- 
timent of the citizens there at that time with reference to the atti- 
tude of the city about repalrs t 
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A. some people Wn all places object LO the city’s recelving wiiter 
from a corporation; there have been objections of that kind, that 
the city ought to have owned the works. In discussing that matter 
the general sentiment would be that the works were established giv- 
ing good water, and everything ouglit to be satisfactory to make 
some arrangement to use this water, and make their connections 
and be benefited by it. There seems to be a desire of that kind, 
without any question In my mind. 

Q. And was that the general sentiment of the citizens at the time 
of this interference? 

A. Yes, sir; at the time of the interference, specially by the con- 
cerns. 

Q. Are you able to state whether that continues at the present 
time, that same sentiment? 


(Counsel for defendant objects generally to all questions.) 
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A. I think it does; that is the impression. 

(). Do you know Mr. E. Phelps, of Joliet ? 

A. 308,00. ° 

Q. What relation did he sustain towards the public schools dur- 
Ing the years 1882 and 1883? 

A. Tle was president of the board. 
234 (. Are you familiar with his handwriting and signature ? 
A. Tam. 

(). Have seen it written, have you not? 

A. Yes, SIr. 

( Look al the Paper now shown you, purporting to be a contract 
with the City of Johet Water Works Company for a supply of water 
to certain school buildings, signed I. Phelps, president of the school 
board, dated October 5th, 1882, and also a postal ecard directed to 
James G. Elwood, secretary Joliet water-works, dated October 2nd, 
ISSS. signed I. Phelps, president school board of the city of Joliet. 
and state if you recognize those slonatures. 

A. Yes, sir. 

(). Are those the genuine signatures of Mr. Phelps? 

A. Yes, SIT. 

Q. Will you identify each of those papers by putting your initial 
on them, and hand them to Mr. Dent? 


a Yes, sIr. 


Cross-examination by Mr. Denr: 
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(). You were a stockholder of the Joliet Water Works Company, 
were you?! 


A. The original company ? 

(). VY es. 

A. Yes, sir. 

(). Are you a stockholder in any company that has succeeded 


that having an interest in the water-works ? 

A. I own no stock in the company. 

©. How large an amount of the stock of the Joliet water-works 
did you subseribe ? 

A. For one share. 

(). Your bank was interested at that time, was it not, in the 

water-works? 
230 A. It took some of the original bonds, which were disposed 
of about three years ago. 

(). Some of those bonds that were sent on to Mr. Supple? 
A. Yes; that kind. 

(. What amount of bonds did the bank hold? 

A. I think $3,000. 

Q. Had they been sold in New York before they came to your 
bank ? 

A. Those bonds? 

Q. Yes. 

A. I think not. : 

Q. How did it happen that they were sent to your bank; who 
sent them ? 


CL NO NIC OTL TIE LE A IN 


THE CITY OF JOLIET VS. JOSEPH HILLER FOSTER ET AL. 119 


A. I suppose because we bought; I can’t say as to that; I don’t 
recollect; | know in my interest in the water-works we agreed to 
take 83,000 of those bonds. 

(Q. You made that agreement about the time the bonds were is- 
sued, or when did you make it? 

A. Yes: about that time. 

(). Did Mr. Starr do his banki: 
Joliet? 

A. He did some of it I think likely; much of his business was 
done from our bank. 

(). Did he do his business with any other bank in Joliet? 


business with your bank in 
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A. Not to my knowledge. 
(). Did he become largely indebted to your bank ? 


A. No, sir. 

(). Did he beeome so indebted before the organization of that 
company of which vou have been speaking? 

A. I can’t say as to that: it isa matter that if I had had mV at- 
tention called to it I might ascertain the fact 

Q. What is your best recollection, if you have any at ail, on the 

subject? — 
2356 A. My recollection is that he had no banking business at 
all done before the agreement was made to take the bonds. 

Q. But that he did have business with the bank after that time is 
your recollection ? 

A. He did. 

(). Was the business with him personally or with the water-works 
company? 

A. It was kept, I think, in his name. 

(). About what was the magnitude of that business ? 

A. That I couldn't Sav. it would necessarily be considerable. 

(). Did the business continue to be done tn his name while the 
work Was going on there preparing tiicse water-works ? 

A. I should not be able to answer that question ; it might have 
been changed ; my Impression is that he was a responsible man, 
and used his name in the banking business through his agent at 
Joliet. 

(). And that business was going on while these bonds were in 
New York for sale, was it? 

A. Yes, sir; making his disbursements at Joliet, drafts would be 
sent to his agent, and we would cash them and he pay his men 
for services and material that was necessary to purchase there. 

Q. And who was the treasurer in Philadelphia ? 

A. Thomas Supple—father to the one that is in Joliet. 

(). On whom were the drafts that were negotiated at your bank 
drawn ? , 

A. Mr. Starr, I think. 
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(). And by whom were they paid, or to whom sent for collection‘ 

A. Sent by the bank draft, payable to the order of Mr. Supple, 
his agent, upon another bank, which we would cash, of course, for 
anybody, | 
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QQ. Your bank sent to its correspondent in Philadelphia such 

drafts as it received from Mr. Supple, and those drafts were collected 
in Philadelphia for your bank, were they? 

237 A. No; they were not collected; we have no correspondent 
In Philadelphia; sent them to New York; all Philadelphia 

drafts were sent to New York. 

Q. Will you please explain the course of business and state where 
the drafts were paid t 

A. | was not familiar with his business specially, being president 
ot the bank: Wwe had otlicers that attended LO all those things, and 
those details did not come to my knowledge ; wouldn’t be likely LO. 

(). Was your bank a creditor of Mr. Starr’s, or of the water-works, 
at the time proceedings were taken for the appointment of a re- 
ceiver for the water-works? 

A. That might be; I think, perhaps, it was at the time; how it 
is now I don’t know. 

@. Do you remember for about what amount the bank was a 
ereditor ? 

A. Must have been a small amount—perlhaps $400 or $500. 

(). Had it disposed of those bonds at that time ? 

a. eee: they were all disposed of, | Suppose, in the hands of 
agents to sell, 

(). You how speak of the S35 000 of the bank’s ? 

A. Yes, sir; our bank had disposed of its 83,000 bonds betore 
the appointment of the receiver; | speak of those 835,000 held by 
the Will County Bank ; it was subscribed for by the Citizens’ Associa- 
tion ; it was not the bank’s operation at all—a matter of investment 
on the part of this association. 

(). Were Vou a member of that association ? 

A. lam, sir. : 

(). What was done with the money realized from those bonds ? 

A. I couldn’ Say; | think it was placed to the eredit—ean’t say 

about that; [ know that I subscribed for the bonds, and 
238 when they were delivered to the association I couldn't tell 

vou; I was president of that association and made the sub- 
scription as president. 

(Q. Bat you don’t know what was done with the money when the 
bonds were sold ? 

A. I couldn't say; I presume it went into the business between 
the company and the bank; they don’t do a banking business ? 

(). Do you know whether it was paid into your bank or to some- 
body else? 

A. I couldn't say. 

(). Who is the holder of those bonds now ? 

A. Brother-in-law of mine in Ithica, N. Y., 8. D. Thompson. 
). One of the complainants in this case, is he not? 

ee presume so, 

Sewell D. Thompson. 

A. Yes; Sewell is his first name. 

(). Did the water-works company run up much of an account 
either with you individually or with your bank ? 
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A. I don’t think they did. 

@. You have no personal knowledge of the application of the 
money that was received on the sale of the bonds that you say were 
issued by the water-works company ? 

A. No, sir; no positive information ; [ suppose it went into the 
general construction. 

Q. That, however, is a supposition of yours, and not actual know!l- 
edge. 

A. No, sir: not positive knowledge. 

(J. Do you know that there were large bills that were not paid 
either by Mr. Starr or by the water-works company ? 

A. There were some bills for the appointinent of a receiver, for 

one, that was not paid. | 
239 (Q). And the Brown farm was not paid for, was it? 

A. I don’t know how that stood exactly; it was part paid 
for one time, then another payment paid which [ had no knowl- 
edge of, and after that I had no knowledge of how it was managed ; 
Mr. Hobbs kept the title until it was paid for, | suppose. 

(). Proceedings had to be taken in court to secure the title after 
Mr. Starr was out of the business ? 

A. I don’t know as that matter came into court; I don’t under- 
stand about it—how that is; I suppose the farm was paid for; the 
present company 1s 1h possession. . 

Ilow near do you live to the Water-works? 
A. I should think a mile; perhaps a littie over; a mile and a-half. 
Q. When were you supplied with water? 
| couldn’t say the exact time, but | commenced as soon as they 
were rev iy to vive water through the pipes. 
Q). Did you use it exclusively, or had vou another supply ? 

A. Used it exclusively ; had another supply that we didn’t use. 

). Have you a well on the place’? 

A. | have. 

Q. You have no personal knowledge, have vou, of there being 10 
miles of pipe laid in the city t 

A. I have no personal knowledge; I wouldn’t have unless I 
assisted in measuring it; I took the report of those that did meas- 
ure it? 

(). You mean you took the report of any surveyor? 

A. The surveyor went along and measured it on the part of the 
city. 

(). You speak of that from a general understanding you have of 
the matter.’ 

A. Knowledge that it was done and a report made, and that the 
amount that was called for had been laid. 

(). Do you know that Mr. Starr attempted to make some new 
240 arrangement with the city, and laid some additional pipes to 

make up the ten miles? 
I think the second contract mentions this change; I think 
the first contract calls for 8 miles or less than 10 and 50 hydrants. 

(). Were vou personally concernel in the making of these con- 
tracts ? 
lo6—Il11t 
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A. No, sir; nothing to do with them. 

(). The only information you have about them Is as a citizen and 
having had something to do with the water-works company ? 

A. That is all the positive information I have; I know this meas- 
urement was made, for | was shown it; 1 was measured twice, be- 
cause there was an objection on the part of some one that there was 
an error in the first time, and I think another party assisted; | 
don’t know who exactly; 1 know there was a necessity for two 
measurements. 

(). Did you personally or as president of the water-works com- 
pany have very much to do with the works, either repairing the 
reservoir or stand-pipe ? 

Av I saw it almost daily; I had nothing to suggest in relation 
to it. 

. You had no personal experience with it? 

A. No, sir. | 

Q). How did you get the dates you have mentioned in speaking 
of Mr. Starr’s beginning work 1n October, 1880? 

A. From data that I call correct; about that time; | don’t state 
the date positively ; I think I could give the month in a way that 
would satisfy me. 

Q. Are there a great many artesian wells in Joliet ? 

A. Quite a number; I don’t know how many. 

Q. How deep are they? 

A. I do not know; I know the depth of some of them: | 
241 had an interest in a well once. 
. About what is the general depth ? 

A. Not far from 400 feet; some. been put down there over 2,000, 
[ think. 

(). Is the water used pretty generally ? 

A. That water Is used. 

(. About how many of those artesian wells are there ? 

A. I couldn’t say; i should think perhaps 20 in the whole city ; 
there may be less or more; I could not say. 

Q. Have they been tn use for a number of years ? 

A. Yes; partly to water horses, and they have drinking cups to 
take the water as it comes, but not reliable for family use. 

Q. It was your understanding that the supply of water from springs 
in the neighborhood of the reservoir was likely to be insuflicient, 
was it not? 

A. It was thought necessary that for the purpose of making ar- 
rangements for supplying in future to put in this well that is now 
In operation. 

(). That was not put in by Mr. Starr? 

A. It was not. 

(. Not put in until Mr. Elwood took charge? 

é No, sir. 

Q. How long ago was that put in? 

A. I think Mr. Elwood succeeded pretty soon in arranging about 
after he took the management. 

Q). Did you understand the supply to be indirect about that time? 
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A. Never heard [of] any failure as to the supply; [ don recollect 
that there has been any objection of that kind. 

(). Do you know where the water is taken from now that is sup- 
plied ? 

A. I think the same as it always has been taken from the 
242 = springs in that vicinity. 
(). And not from the well ? 

A. From the well, but it is supplied from springs there; seems to 
be a gravel bank in which the well is excavated ; seems to be full of 
water; never been able to drain it. 

(Q). If I understand you then rightly, the water supplied is from 
that well ? ' 

A. That is the only supply ; they pump right from the well. 

(). And what is the reservoir for ? 

A. I don’t know what that is used for; it is there, 1 guess; there 
Is no use for it. 

(). That is used for running engines, perhaps, Is it ? 

A. Not to my knowledge; don’t hnow how that is; don’t know 
what the arrangement is in relation to any use of it. 

(). You spoke of there being part of the time when the quality of 
the water was not as good as it ought to have been; do you remem- 
ber about what time that was. 

A. No, I do not. It might have been when there was trouble in 
the springs, the supply to the reservior; [ don’t recollect when it 
was or What it was; <lon’t know as it was noticed at all. 

(). Did you yourself have occasion te meet the committee of which 
you spoke, Mr. Marsh and others, in this business? 

A. I don’t know any special meeting 

(). You spoke of there being no interference in making repairs 
until Mr. Elwood took possession ? 

A. Not to my knowledge. 

(). Did you have anything to do with that? 

A. I should probably nave heard nothing about it if there had 
been. 

(). Do you remember when you called upon the mayor in refer- 

ence to that? 
245 A. I can’t say the time; the fall of 1885, that is the only 
interview I ever had with him upon the subject. 

©. When did Mr. Reed speak of refusing to connect with the 
water-works? 

A. Ever since they have been in operation. 

(). At what time? 

A. Couldn’t say in relation to that; I thought it strange that he 
had no connection. 

(). He has water on his premises ? 

A. I suppose so; yes, sir; wells. 

(). Has he an artesian well on his premises ? 

A. No, I think not. 

(). In speaking of the sentiment of the people of the city you judge 
to some extent from your own ideas, | presume. Have you under- 
taken to ascertain the sentiment of the city in that regard ? 
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A. Not personally have I undertaken the matter. 
Q). You couldn't tell from your own personal knowledge, could 
vou, What reports were made at the water-works? lave you per- 
sonally knowledge about the matter ? 

A. I have no personal knowledge. 

(). Mr. Elwood does lis business at your bank, does he 


) 


A. VY 7 think he does his business there: he does business there: 


don't know whether ull there or not: | presunre he does. 
(). The business of the water-works, | mean ” 
A. y os. sir 
You have had oaecasion to t: alk with him, have you, very much 
about these water-works 


A. I have talked with him a eood deal about it. and with other 


persons: 
(). Go over the matter pretty thoroughly with him as to your 
testimony. 
244 A. Have had no opportunity, I didn’t know of being 
called to come here until day before vesterday. 
Q. Have you examined the papers in reference to the dates and 
other particulars ? 
A. I have some such that | have had; some of the dates I would 
like to have ascertained, but [ had no means of knowing. 


(). Have you made any personal examination of the water-works ? 
A. With the view of satisfying myself whether—— 

Q. Yes. 

A. | have examined them so that Iam satisfied that thev are 


doing the work that is required, and that I am using the water. 

Q. You mean to say that you find no fault, so far as you are per- 
sonally concerned ? 

A. No, sir. 

Q. You know that fault has been found by others”? 

I think so; ves, sir. 

@. A good deal of fault? | 

A. Oh, yes; some people find fault under any circumstances. 

(). Have you ali objection LO people with a inult-finding disposi- 
tion ? 

A. Yes, sir. 

(. How is the water from the well, as Mr. Elwood has it, as com- 
pared with the water which was taken from the reservoir? 

A. I should think it was better: probably may Ly Improved how 
from what it is, but I don’t see where the Improvement Is required, 

®. How does it compare in softness? 

A. Not soft as rain water, but cood deal softer than spring water 
and ordinary well water. 

(). Is the spring water in the neighborhood of Joliet usually soft; 
do you know? 

A. I think it is, so far as my experience goes. 
245 Q. In that respeet how does the water from this well com- 
pare with spring water around Joliet ? 

A. It is as good as any water; and as good wat ras a& person ever 

drank or used in the family. There is no fault in the water. ] 
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think that is the impression of those that use it; never heard a com- 
plaint about its quality. 

(). You now speak of the well water’? 

A. At present. 

(). You do observe a difference between it and the water that 
came from the reservoir? 

A. There probably is; there ought to be, certain. 

Q. Have you a present interest in the water-works as a stockholder 
In any company ” 

A. No, sir. 

(). You have parted with any bonds you may have had * 

A. We have purchased some of the new bonds; they have been 
sold in the market since they were issued. 

(). Bonds of what company ? 

A. This present COM mpany. 

(). That is not the Joliet Water Works Company? 

A. No; I think it 1s called different. 
(). What is the name of it? 

A. [really can’t say. 

(). Do vou understand that the original company formed by Mr. 
Starr’s co-operation was called the City of Joliet Water Works Com- 
pany ? 

A. Yes, sir. , 

(Q). And that the present company its called the Joliet Water Works 
Company ? 

A. Yes, <r 
(). The bonds of the present company have been sold to friends 

of yours, have they, to some extent 
24h A. Well, yes; I think so. 
(). And by yourself? 

A. No, sir. 

(Q). Through whose agency have those bonds been sold; to your 
friends or to you ’ 

A. [ couldn't say through whose agency; as for the bonds that 
we have, I think they were delivered to us by Mr. Elwood, secretary 
of the company. 

(). You now speak of bonds held by your bank or 
cation * 

A. By this bank—the bank owns these now 

(). ‘To what amount does your bank hold sueh bonds ? 

A. I think about 51,200—not very heavy 


; 


*; 


vy your asso- 


} 


Redirect examination : 

(). You spoke in cross-examination of having subseribed on be- 
half of some association which you represented for about S5.000 - 
[ think you said of the old bonds of the City of Joliet Water Works 
Company ? 

A. Yes, sir. 

(Q). Was the money paid to Mr. Starr for those bonds ? 
A. L ean’t say about the transaction ; [ think 
Was the money actually paid in cash for them ? 


). 
« 
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‘ 
A. Certainly. 
(). You testified on ecross-examination as to two measurements 
having been made to ascertain whether Mr. Starr had laid the 
requisite amount of pipe ; when were those measurements made 4 
A. I cannot give the date. 
(). Was it before or after the works were set in operation ” i . 
A. It was long after the works were In operation. 
(). How long after? 
A. That I ean't say. 
247 (). Very soon after? ig 
A. I should think before a great while. 
Q. By whom were those two measurements made on behalf of the 
city ? 


A. I couldn’t say that; I know Mr. Supplee, the man that had 


’ 


charge of the works and knew all the locations, was one of the 
party. 
(). He represented the company? 
A. He represented the company. 
(). Did any one repress nt the city 1 making those measurements ; 
and, if so, whom ? 
A. I think for the first measurement the city surveyor went with 
Mr. Supple and a person to assist,and that the second measurement 
was made by Mr. Supple and, | think, Mr. Mathewson, county sur- 
vevor; that is my impression. 
(). for whom was Mr. Mathewson acting ? - 
A. I presume for the city. 
). Not acting for your company ” 
\. Not at all. - - 
Q. Mr. Supple represented your company ” 
\. Yes, sir; I didn’t suppose he was acting for the company. 


Reecross-examination: 


Q. In saving that you think the city survevor accompanied Mr. 
Supple in making the first measurement, do you mean to speak pos- 
itively that he did participate in that measurement ? 

A. That is my impression, but [ would not say positively that it 
was the city surveyor. 

Q. Don’t remember of seeing him ? 
A. I didn’t see them at all in the work ; I saw the figures 
248 and the report. The second measurement, I think, was the 
same as the first. a 

(). Those figures were made for your coimpany, were they not ? 

A. It was made for the purpose of showing that the amount of 
pipe called for in the contract had been laid. 

. I desire to know where you saw the figures ? 

A. I think with Mr. Supple. - - 

(). In your bank, or in the office of the Colnpany 4 

A. I can’t say where that was. 

Q. As president of the City of Joliet Water Works Company, did 
you have very much to do with the business of the company—take 


any active part in the business ? 
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A. The details I did not: Mr. Hobbs was secretary of the com- 
pany; was an active man during the whole time, and he was a part- 
ner of mine In business. 

(). You allowed him to do the work, did you? 

A. I didn’t feel it was my duty to do the work he was ealled upon 
to «lo. 


By agreement of counsel the taking of further testimony in this 
case Is adjourned to a day to be agreed upon between counsel. 


249 Juty Stu, 1885. 
Counsel present as before. 


GEORGE 5S. House, being first duly sworn, testified on behalf o 
complainant as follows : 
(. What is your name, residence, and occupation ? 
A. George S. House; residence, Joliet, [llinois:; occupation, law 
ver; age, 40 years and upwards. 
() llow long have you resided in the city of Joliet 
A. Over 30 vears. 
(). Have you been familiar with the system of Joliet water-works 
since their construction under what is known as the Starr contract ? 
A. Somewhat. 
(). Do you know John Bb. Page, of Johet; if so, how long have 
= known him? 
[| know him, and have known him for 10 vears and upward. 
") What relation did he sustain to this system of water-works ? 
ile was by the Will county court appointed receiver of the 
property. 
(). In what suit was the appointment made, wap ibout when ? 
A. It was in the suit of Edward R. Knowlton; creditors’ bill filed 
by him in thse Sb aeircieeals sendé unen 0 jodamenalaad 
the date | do not remember. 
(). Is that the same suit of Edward R. Knowlton, which is re- 
ferred to in the bill of complaint in this cause, and which was after- 
ward removed to this court ? 
A. I think itis. 
What connection did you have with that suit ? 
A. I represented the complainant ; obtained the original injune- 
tion, and filed the bill. 
20 Q. Did you continue to represent the complainant after 
the suit was removed to this court? 
A. Yes, sir; and also to a certain extent represented the receiver. 
(). Mr. Page was appointed receiver in the summer of 1882, was 
he not? 
A. I think it was in the summer of 1882; the date [I don’t re- 
member exactly. 
(). llow long did he continue to act as receiver of the water- 
works? 
A. I think it was something over a year; [ don’t remember ex- 
actly. Ile continued to act until he was relieved by order of this 
court 
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Q. That was not till after the sale of the property? 

A. I think SQ, 

Q. You may state generally what was done by Mr. Page as re- 
eciver, in the construction and man: igement of these works, from the 
time of his appointment as receiver in 1582 until he was relieved ? 

(Objected to. } 

A. Upon his appointment as receiver he put the works in as geod 
condition as he was able to with the means placed at his disposal 
for so doing, and continued to operate them, collecting the revenues 
and apply ine the revenues according to the directions of the court? 

(). Were the works in actual operation, and supplying W: ater to 
the citizens of Joliet at the time of Mr. Page’ s appointment * 

A. I think they were : they had been just prior to that <ete at all 
events L think they wer just at the time of his : ippointme lit. 

M. You speak of his applying his revenue: | will ask what 


c 
sources of revenue he had during his receivership ? 
ae Bho myae rh Sapp intment, for the purpose of ner asing the 
wal -s ape, Vv. tn Appl d to thas court as receiver for the loan of SOME 
toto id obtains q “an order to borrow Ss? OOD, lle borrowed SOTHC 
money and applicd it for the purposes stated in the order. 
25] (). State, if you know the fact, how did he apply it—for 


J 


Whiat purposes - 

A. I don’t know of my own knowledge, except from his reports 
and what I have generally obtained ; I have no doubt he applhed it 
for the purposes of the order in putting the works in repair and in- 
creasing the water-supply 

(. State, if von know, what security or evidence of the loan he 
eave on the $2,000? 

A. He was authorized to and did issue a receiver's certificate ; had 
it discounted at the bank ? 

(). State, if you know, whether he subsequently and during his 
receivership borrowed any further sums of money ; if so, when and 
how much, and what he did with those sums. 

A. After the removal of the ease to this court, and the maturity 
of the Ss? OOO eertifieate, he. by the direction Ol} this eourt, borrowed 
$4,000, 82,000 of which, or a portion of which, went to the liquida- 
tion of the first certificate. The remainder of the money was to be 
applied, and was applied under the orders of this court, in putting 
the property in what was called winter condition and tnaking such 
repairs as he suggested in his petition. 

Did he have any revenues in the way of income from the con- 
sumers during his receivership; and, if so, state what you know on 
that point and what he did with the funds. 

A. During the time of his appointment as receiver he was very 
diligent in collecting all the water rent that he possibly could, and 
collected some considerable amount, all of which is alluded to in 
his report, and applied the same in maintaining the works—keep- 
Ing them in repair. 

What is the fact, if you know, as to his continuing to supply 
such consumers as he had in water during the period of his re- 
celvership ? 


— rennet — 
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252 A. I think he did it, and endeavored to do it to the best of 
his ability with the means he had. 

(. Did he keep the works running continuously during the re- 
ceivership ? 

A. I think he did. 

Q. You resided continuously in the city of Joliet all this time? 

A. Yes, sir. 

(). During the continuance of Mr. Page's receivership state, if you 
know, whether there was ever any opposition or interference on the 
part of the city officials with the conduct of the water-works or with 
the making of repairs. 

A. I do not think he was interferred with in any way or molested. 

Q). To whom did Mr. Page deliver possession of the works upon 
the termination of his receivership ? 7 

A. I think he delivered the actual possession to Mr. Elwood as 
the agent of somebody else: just who I don’t know. 

(). That was some time in the summer of 1883, was it not ? 

A. Yes, sir. 

(). lLlow soon after Mr. Page delivered possession LO Mr. Klwood, 
if you know, did any opposition of physical interference begin on 
the part of the city officials with the repairs in the works or in the 
streets ? 

A. I don’t know how long thereafter. | know that thereafter Mr. 
Kklwood was interfered with when he undertook to make some re- 
pairs in the streets. 

(. You do not remember that that was a very few months after 
Mr. Kelwood took possession ? 

A. 1d have the impression it was not very long; just the date I 
can't give. 

@. Do you know whether Mr. Page acquired any official position 

or relation to the city soon after the termination of his re- 
200 celvership ? 
A. He was appointed chief of police of the city of Joliet. 

(). Held that office how long ” 

A. I think he held it for two years; Iam not certain. He held 
it during the time of his appointment; one year, Mr. Page says. 

Q. Do you know whether he continued to act as chief of police 
during the time of his appointment ? 

A. During the time he acted as chief of police. 

Q. You have spoken of some interference with Mr. Elwood after 
he took possession of the works. State, if you know, whether that 
Was during Mr. Page's administration as chief of police. 

A. I think it was. 

Q. Have you yourself used the water supplied by these water- 
works since their completion ? 

A. I have. 

(). In your own house, | mean ? 

A. On my own property—my wife’s property. 

Q. What can you say generally as to the quality of the water with 
which they have supplied you ? 

A. I think the water since the well was dug is good water. 


17—) 114 " 
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(. Have you used it continuously ? 

A. Used it continuously for domestic purposes, as far as I am able 
to Judge, and am not able to find any fault with it. 

(). Do you know generally whe ther there has been compl: int on 
the part of othe rs as to the qui ality of the water, especially since the 
completion of the well; if so, what do you know upon that point? 

A. Since the completion of the well, whenever I have heard it 
spoke hn of by the citizens of Joliet, [ have heard the water spoken ol 

as good water for domestic purposes. 


254 (). [las the matter of the water-works and quality of the 
water and the r lations of the city to the water-works been il 
matter of weneral discussion in the city within the last vear or two” 


(Objected to as immaterial 


A. Yes, sir 

Q. You have heard it frequently discussed among the citizens, 
have you not, du time ? 

A. Yes, S]] 
ask you to state in your own way, if vou can, what is 
the generat sentitne nt of th eltize Ns of Johet with relation LO the 
Walk r-works fs you Dei \ have cathe red if from these conversations 
of which you lisave KOT 


ot 
~~ 


CQ) } yr eted | 


A. My own judgment would be, from what I have heard,that the 
citizens of volict regard the water as supplied from this well as good 
water for domestic purposes, and that if the -" ply was adequate 
for the purposes of the city SOT thing ought to be done fairly weer 
these people that claim now to own the works. 

(). Do you mean by that answer to represent What you under- 
stood to be the av Page sentiment of the citizens gcnerally 4 

‘The average sentiment of the citizens generally. 

(). You speak of the quantity of the supply—you have no prac- 
tical knowledge as an engineer on that subject? 

A. I have none. 

(). Have you ever had any difficulty in vour own experience as a 
consumer with regard to the supply , 

A. | have not; have always had a very good supply at my place. 

Q). Have you had any difficulty with the supply during the win- 

ter, or with the freezing of pipes—matters of that kind? 
255 .- <A. My pipes froze up last winter, but I don’t think the 
water-works company was to blame for that. 
At what point? 

A. Between the pipe and the house service-pipe. 

(. You had no difficulty from the freezing in the mains, as | 
understand it in the streets ? 


A. No. sIr. 


Cross-examination by Mr. Dent: 


I 
} 
l 


Do you remember the amount of the claim and injunction on 
account of which the receiver was appointed ? 
A. I think it was near $2,000: either a little more or a little less. 
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Q. Do you understand that the revenues from the water-works 
were Insufficient to pay the current running expenses when the re- 
celver Was appointed 4 

A. I did. 

Q. That insufficiency continued, didn’t it, while the receiver was 
running the works? 

A. I think it did. 

Q. Do you know what the insufficiency was or what the deficiency 
Was per month? 

A. I do not remember. The receiver’s reports made at the time 
clearly indicate that in detail. 

Q. You spoke of the order allowing money to be borrowed to put 
the works in repair and increase the water supply: Did you know 
of the works being very much out of repair when the receiver was 
appointed ? 

A. The receiver so reported that they were consideraniy 
Zo6 = out of repair. I know that he labored very diligently in 
putting the pumps in condition. . Ile labored himself. 

(). What else did he do to increase the water-supply ” 

A. If | remember correctly, he COM MchCee 7 the digging of il well. 

(). Was that the same well to which you have referred as fur- 
nishing good water? 

A. I think not. 

\). Where was the well located ? 

A. If I remember correctly, it was located in the old reservoir. 

by Mr. Hiaun: That is the well Mr. Page began digging ? 

A. Yes, sir. 

by Mr. Dent: The well which Mr. Elwood came into possession 
of on the surrender of the property to him, but the reservoir was 
located in a different place? 

A, Yes, sir. 

(). And it is the well you referred to on direct examination ? 

A. Yes, sir; that is the well I referred to. 

(). There was complaint of the water, was there not, before the 
receiver was appointed and afterwards ? 

A. Yes: both as to the supply and character. 

. And that complaint continued, especially until Mr. Elwood 
had the well dug and works put in [in] connection with It? 

A. Yes, sir. 

(). Since that work was done by Mr. Elwood there has been less 
complaint, you think, of the water? 

A. Since the water-supply has been taken from the new well | 
have not heard of any complaint as to the character of the wate 
so far as I know it has been uniformly pronounced good water. 

(). There has been division of sentiment, has there not, among 
the people as to water-works—the way in which they have been con- 

ducted ? 
257 A. Yes; quite a little. 
Q. And as to the quantity of the supply you have no means 
of stating ? 
A. I do not know 
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Q. Was there any opposition to the appointment of the receiver 
by the old company or any person connected with the building of 
the water-works ? 

A. No; no opposition at the time of the : appointment. 

(). There was acquiescence, then, to the appointment ? 

A. No; there was no acquiescence in the appointment; they ob- 
jected to it quite sharply. 

Q. Who made the objection ; who was the person active outside 
of the attorneys ? 

A. Mr. Starr; he represented the company. 

Q. Mr. Starr was in Joliet at that time? 

A. He was not at that time; his attorneys appeared for him. 

Q). What interest did he represent or claim to have, do you re- 
member ? 

A. He claimed to be the president of the water-works company 
then in existence and claimed to own a controlling interest, I think. 

Q. He didn’t offer to pay the money that was due, did he? 

A. No, sir. 

Q. After the receiver was appointed, then, was there acquiescence 
in having the receiver, or was there not, during the time Mr. Page 
acted ? 

A. At the time I commenced the suit and after the commence- 
ment of the suit | had a conference with him and his attorneys 
and he agreed to give me security for my claim. 

Q. Did he do so? 

A. He failed to do that; the understanding was that if he did 
not give me security for the claims | represented I was to press it 

toa judgment—press it to the appointment of a receiver. He 
258 failed to give me the security at the time appointed and 

telegraphed me asking for two or three days’ extension, which 
I granted. He failed to furnish the security at the expiration of the 
time granted. I then pressed it to a papeen, filed my bill, gave 
notice of the appointment of the receiver. Captain Hill, appeared 
and resisted the application ; then the receiver was appointed. | 
asked Mr. Page if he would accept the appointment as receiver, and 
he said he would do so. 

Q. Was there any objection made to Mr. Page as receiver at the 
time he was appointed ? 

A. None made to him personally. 

Q. Did Mr. Starr make any excuse to you for this failure to pay 
or give security ? 

A. I believe he did. 

Q. What was his representation in that regard, or his reason ? 

A. That he couldn’t get the bonds that he had offered to de- 
posit. 

Q. He was proposing to give you what bonds to secure the debt? 

A. He was at that time engaged in the construction of some works, 
or about to, at Galena, and he agreed to give me some bonds of the 
city bonds of Galena, Ohio. 

Q. He didn’t claim that he had the means to pay or that the com- 
pany he represented was able to pay? 
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A. No; he didn’t claim that. 

Q. Did you learn from him or from any other reliable source 
how long the company had been running behind in operating the 
works? 

A. I had understood from what source | had derived my infor- 
mation. Jam not able to say that the company had been running 
behind from the moment it started the pumps. 

Q. Was the company indebted a good deal outside of the claim 

you represented t 
259 A. Yes, sir. 
Q. How largely was it indebted, do you know ? 

A. To the extent of several thousand dollars to the citizens about 
Joliet. 

Q. Have those claims been paid ? 

A. Such as were allowed to be paid out of the funds derived at 
the sale. 

Q. That is the only payment, so far as you know? 

A. The only payment, so far as I know. 

Q. Do you know whether Mr. Page was industrious, vigilant, and 
diligent in the performance of his duties as receiver? 

A. I think he was, beyond any question, exceedingly diligent, 
active,and vigilant. | 

(). Did the best he could with the works? 

A. Did the very best he could, I believe, or the the best any per- 
son could do with the means he had at his command. 

Q. The work went on as well under his charge as they did before, 
did they not? 

A. I think so. 

(. Was there any improvement under his charge in efficiency of 
the works? 

A. I am inelined to think there was. 

(). When did you commence taking any personal interest in the 
question of whether the citizens of Joliet,were favorable to the water- 
works? 

A. I don’t know that I have ever taken any special interest in 
that matter; I have simply heard the matter discussed among the 

citizens; it has been discussed to some considerable extent. 
260 (). Any street or neighborhood talk or any set meetings ? 
A. I don’t know that there has ever been any set meet- 
ings. 

(). You refer to the mere casual observations that has been 
made? 

A. I have heard discussions concerning the matter among the 
citizens whenever they might meet. 

(. How did the discussions arise? Do you remember? 

A. They usually arose out of some action that was being taken 
by the council or being taken by this water-works company, with a 
view towards the settlement of the differences that existed between 
this new company and the city of Joliet? 

(). Have you heard the matter discussed with Mr. Elwood very 
much and the citizens of Joliet? 
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A. I don’t know that I have personally ; I think I was present at 
one meeting held in the court-house; I think one other meeting. 

Q. Meeting of what body? 

A. Citizens called to consider this question. 

@. When was that held? | 

A. Some time during last year; I don’t know just when. 

Q. The opinion that you have expressed has been substantially 
that some friendly expressions have been made towards the water- 
works company,as I understand you, more especially since the new 
well has been in operation ? 

A. Yes, sir; more especially since the new well there has been 
feeling on the part of a good many of the citizens that something 
ought to be done by which these people who put their money in 
the — should be treated fairly; that is about the way they ex- 
pressed it. 

Q. That has not been the expression of general equities in refer- 
ence to the contract, rights, and duties? 

A. I don’t know as anything had been said specially about the 
contract. 


I61 Redirect examination : 


Q. You spoke of the well that had been dug by Mr. Elwood since 
he took charge; was not that well dug on what is known as the 
Brown farm ? 

A. Yes; on property of the water-works company. 

(). Property purchased of Mrs. Brown ? 

A. Yes; as I understood it. 

(). It is generally described as the Brown farm ? 

A. Generally described as the Brown farm. 

(). You have also spoken,on cross-examination, of the deficieney of 
revenues during Mr. Page’s receivership, and also of financial em- 
barrassment of the company from the first; was not that difficulty 
due largely to the refusal of the city to pay the amounts which it 
had agreed to pay under the Starr contract for the water? 

(Objected to. The witness can hardly state as to what was due, 
and it would not be competent if he were able to state.) 

A. I don’t know about that; I know that during the receivership 
Mr. Paige was very zealous in keeping up the water-supply, and 
renting the water to as many as would take it, and in collecting the 
rents. 

Q. And is it not true that the city always refused to pay the 
amount mentioned in the Starr contract for the use of the hy- 
drants ? 

A. My understanding is that the city refused to take the water at 
all or use it In any way, or make any payment on account of it, or 
any agreement they had with the water-works company. 

Q. Did not that also apply to the hydrants ? 

A. Yes, sir; especially to hydrants—I mean for fire purposes. 

Q. You do not include in that such public buildings as may have 
been supplied ? 
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262 A. I do not know anything about that. 

Q. Then, if I understand you, the city always refused to 
pay the amounts mentioned in the Starr contract for the use of the 
hydrants ? 

A. What I mean to be understood by the preceding answer Is 
this, that | had understood that the city agreed to pay for fire purposes 
so much money for each hydrant a year; that money they declined 
Lo pay. 

(). What is the population of the city of Joliet? 

A. About 17,000. 

(). Is there any other system of water-works in that city aside 
from the one in controversy in this suit ? 

A. There is not. 

263 Jury Sr, 1885. 

Joun IL. Lone, being first duly sworn, testified on behalf of com- 
plainant- as follows: 


(). What is your residence and occupation ? 

A. Chicago; teacher of chemistry and chemist — Chicago Medl- 
eal College. 

(). Hlow long have you been engaged in that business ? 

A. I have been in this occupation here since the summer of 188]. 

(). In Chicago ? 

A. Yes, sir. 

(). What experience have you had generally in chemistry ? 

A. I have taught chemistry since then; before that | spent seven 
years In special stady of chemistry in this country and Europe. 

(). Have you had experience in the matter of analyzing different 
substances in your profession as a chemist ? 

A. Yes, sir. 

(). That is a part of your business, is it not? 

A. Yes, sir; part of my business. 

(. Have you been called upon frequently as an expert to make 
analyses and give results ? 

A. Yes, sir; a great many times to make analyses and give re- 
sults. 

(). State whether at any time during the summer of 1885 vou re- 
ceived some samples of water from the Joliet Water Works Company 

or from the parties there managing the company for analyses 
264 and in what condition it was, describing the packages, and 
state the result of your analyses. 

A. Some time in the summer of 1883, July, I think, perhaps near 
the end of July, I received a communiction from Dr. De Wolf and 
Dr. Ranch that four samples of water had been left in their office 
for Dr. De Wolf to analyze from the Joliet Water Works Company, 
sent by Mr. Elwood. I went down and saw them, and thev were 
sent up to my laboratory, corner of Twenty-sixth street and Prairie 
avenue, by express, and I commenced the analysis of them. They 
were in large glass bottles, numbered 1, 2,5, and 4, and were sealed 
when I received them. I made an examination of the waters and 
made my report, as directed, to Dr. Ranch. 
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Q. Have you now in your possession your original figures or 
memoranda ? 

A. I have the original analysis made then. 

Q. Will ‘you state to the reporter, refreshing your recollection 
from that memoranda or otherwise, the result of that analysis, giv- 
ing it in your own way? 

A. I examined the four samples for the usual constituents looked 
for and have here a copy of the report; this was written at the time 
and was copied and was copied and sent. I considered them all 
very good for drinking purposes. The largest constituent found in 
any one of them was carbonate of lime—a very ordinary constituent 

of all our waters—and carbonate of magnesia, traces of car- 
265  bonate of iron, not very large, but very often found. All of 

the waters contain that—sulphate of lime. Three of the 
waters have some of that, samples marked 1, 2,and 5. All of them 
contain a small amount of sulphate of sodium, small amount of 
silica, as all waters contain, and common salt and chloride of sodium. 
The sample marked four seems to differ from the others, in that it 
contains instead of sulphate of lime sulphate of sodium as a con- 
stituent. Altogether there seems to be less than 20 grains to the 
United States gallon of any constituent, which is not a large amount 
Most of our drink hye waters contain that amount or more; some less. 
The important fact to be looked at in drinking water is the presence or 
absence of organic matter. These seem to be quite free from that. 
Samples 1,2, and 4 are free from organic matter. Sample three 
| marked as containing a tract of organic matter, but, I judged, not 
enough to be any disadvantage. 

Q. Was the analysis which you made what is termed the quanti- 
tative analysis ? 

A. It was. 

Q. What do you mean by that? 

A. I mean one in which the.amount of several constituents is de- 
termined as contradistinguished from a qualification where we find 
what there is there. 

Q. Have you the figures showing the quantitative analysis which 
you made? 

A. These are the figures of the quantitative analysis. 
266 Q. Will you read them to the reporter ? 
A. Thev are as follows: 


a . 4 >. 4. 

ea Aen Fae 7.282 6.657 7.858 5.960 
Carbonate of magnesia .-.... .------ 7.154 7.302 6.718 2.961 
I 1502 3.087 Doe 250 
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Q. What was the standard with reference to the analysis ? 

A. The United States gallon of 251 cubie inches, and these figures 
are grains per gallon of the several constituents. 

Q. Andthe different columns represent the four different aualyses? 

A. Yes, sir. 

(. How were they lab-led? 

- - A. 1,2, 3, and 4. 

Q. [low would you regard, in your opinion as a chemist, these 

different samples as comparing with each other, the one with the 
- other, in quality ? 

A. ‘That is rather a difficult point. The value of water is deter- 
mined, first, by the absence of organic mutter. That Is One of the 
chief things. ‘These were all pretty free from that. Three I have 
marked as containing none and one as containing a trace; a very 

small amount. Another point is the small amount of sul- 

207 phate of lime that should be taken into consideration. None 

of these waters contain a very large amount. The largest is 

water marked number 2, 5.854 grains per gallon of sulphate of lime. 

A great many of the waters we are drinking contain more than that : 

a great many contain less. I don't think that is a very large amount. 

The fourth water is perhaps the best as regards freedom from that. 

It contains sulphate of sodium instead of sulphate of: lime. The 

amounts of carbonate of lime and magnesia are ordinary. I see 

nothing in the way of using any one of them as a drinking water. 

. (). How would these samples of water compare generally witlrthe 

water in use for domestic purposes in Illinois or in Chicago or the 
Northwestern States ? 

A. As regards the water used in Chicago, | have recently com- 


pleted an examination of lake water, and taken from a distance out 
in the lake. Itis free from most of these constituents, except or- 
ganic matter. It contains much less of any of them. But the waters 
we bring down here from Wisconsin contain twice as much. Some 
of them contain 30 or 40 grains to the gallon of carbonate of mag- 
nesia and lime. 
(). Are they used for drinking? 
A. Yes; in very large quantities. These have the advantage 
over lake water, as they contain much less organic matter. Our 
water contains from a third of a grain per gallon up 
268 of organic matter; otherwise it is one of the finest waters in 
America. If we get rid of organic matter we have one of the 
finest waters in America. I think on the whole these compare very 
favorably with the waters we bring into Chicago and sell. 
(). State, in your judgment as a chemist, if this water Is of suita- | 
ble quality for domestic use. | 
" water is perhaps the best, making a smaller deposit of lime. 


Cross-examination by Mr. Dent: 


(Q). When did you make that examination ? 
A. In 1883. I think in the latter part of July. 


(). Did you receive the bottles all together i4 


\ 


A. Yes. sir. I think either one of these could be used. The fourth 


Is—1l114 
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A. They all came togther. 

Q. How long were you occupied in making examinations ? 

A. That I ean hardly say. Perhaps from the beginning to the 
end; a week or ten days; as soon as an examination of that sort 
can be made. 

Q. If an? of the waters were situated near a cemetery, water run- 
ning from a cems tery lo the reservoir, could you detect it? 

A. If there was any organic matter in it I most certainly could 
detect it. If water passed through a cemetery so as to take up or- 
eanic matter it would show. 

@. What do you class as organic matter? 
269 A. Organic matters are those which, if you want an exact 
chemical definition, are these which consist of earbon and 
oxygen and hydrogen and nitrogen, and distinguished as small 
matters which contain lime, iron, and magnesia. These organic 
matters ar usually productiv of vegetable growth or animal. 

@. Is that more — when the waters are exposed to the air, as in 
a reservoir ” 

A. Notas arule; no. Aithough the action of the air is to decom- 
pose organic matters, usually it is a fungus that is growing all the 
time. In that case organic matter would grow just as anything else 
would, but if it came from decay then the action of light and air is 


to decom post if cube if passes oft into gus, and another constituent 


would appear in the analysis. 
(). | notice in ease of the third specimen that there was a trace of 


organic matter? 

A. Yes, sir. 

(. Why do you say a trace? 

A. Because it was too small to weigh. Often there are indications 
of the presence, but so small that it can’t be weighed. All other 
constituents were actually weighed, as you see. These are given to 
three places of decimals—that is, to thousandths of a grain. Any- 
thing smaller than, that I would not pretend to weigh. This organic 
matter was an amount too small to weigh, and hence it is marked a 

trace; a little there, but small. 
270 Q. Did you resolve into these specified elements all thi 
specimens that were sent to you ? 

A. I went through the analysis just as it tells here. 


271 Juty Sru, 1885. 


De Wirt C. Creaier, being first duly sworn, testified on behalf of 
complainant- as follows: 


J. What is your name in full, residence, and occupation ? 

\. De Witt C. Cregier ; Chicago; commissioner of public works. 
). How long have you been the commissioner of public works? 
A. Five years. | 

). What is your profession ? 

A. Mechanical engine I’. 

). How long have you been engaged in that business? 

A. Forty years; 37 years exactly. 
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(). Have you held other official positions aside from that? 

I have been city engineer of Chicago and chief engineer of the 
water-works, 

Q). Ilas your experience as an engineer rendered you familiar with 
the construction and operation of water- works? 

A. Yes, sir. 

(). And you have- been connected with the water-works in this 
city ? 

d Yes, Sil 

(). How long? 

A. Thirty-two years. 

Q. Have you had anything to do, as engineer, with the system of 
water-works known as the Joliet water-works involved in this con- 

troversy ¢ 
262 A. I have acted as consulting engineer. 
(). When did your connection with the works as consult- 
lig engineer begin 4 

A. | cannot clive you the exact late, Hor perhaps an approximate 
date; I may say, as ahh answer, a year ago, perhaps longer, perhaps 
tLWO yeurs ago. 

Q. Is it not a fact that you were employed by James G. El wood 
after he took charge of the works? 

A. Yes, sir. 

(). Some time in the summer of 1885” 

A. Yes; I think very soon after he became connected with it. 

(. Hlave you continued to act as consulting engineer of this sys- 
tem of water-works since that time, the summer of 1883? 

A. At various times; yes, sir. 

(). | will ask you to state in fer win way What you first did after 
your employment as engineer of these works with reference to ex- 
aumining them or Inspec ‘ting the een what condition you foun ud het 
In, and ‘what you have done from time to time since. Give the we 
tory of your relation to the water-works from the beginning down to 
the present time as concisely as can be convenlent 

A. My first professional connection with the works was, in com- 
pany with Mr. Elwood, making a general examination of the pump- 
Ing plant, and in eonference with that rentl man as to what was 

necessary to put the plant in proper, or, rather, in excellent 
273 condition and working order, and then about the necessity 

and practicability of seeking both volume and quantity of 
water. After m: aking Somme Spec lal Inve stig: ition on the eround and 
of the }) lant I framed a re port to Mr. elwood, 1 in which I made cer- 
tain suggestions, which the report will show, if nm ae that was 
more as to the details of the plant, the machinery, buildings, and 
other appurtenances. ‘Then the question of the w: rs rcameup. It 
was determined to see if we could procure a supply drawn from a 
large well to be sunk in the immediate neighborhood or vicinity of 
the present pumping station. ‘To ascertain the fact we sunk what 
we called a test well, a tube of some 6 inches in diameter, some 30 
odd feet depth ; that water was measured as to quantity, perhaps 
not exactly, but approximately, and it was sent toa chemist for analy- 
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zation. After receiving the analysis of the water and ascertaining 
that we could get water enough at that point, plans were made fora 
large well something like 20 feet in diameter to be sunk, and the en- 
gines that were located in the building adjacent were to be moved 
and stationed there. 

(. You alluded to an analysis made by a chemist; was that made 
by Professor Long? 

A. There were two analvses made; the first was made, I think, 

perhaps more as an informality thana formality, to see whether 
274 =the water would suit and its flow partly determined. What 

was called the city chemist at that time madean informalanaly- 
sisofit. It was ascertained by that chemist to be good water for do- 
mestic use, Whereupon Mr. Elwood sent four packages to a chemist. 
[ am not sure who the chemist was, although I was told at the time, 
and I have forgotten; I have no doubt it was Professor Long. 

(). Professor Long, who has just testified ? 

A. So far as know. To the best ot ny knowledge and belief that 
gentleman made the analysis. Buildings were then determined 
upon ; both the boiler-rooms and one engine-house and the machin- 
ery that had been in use was changed to the new site, boilers resect, 
new smoke-stack built, a large air-vessel put on in connection with 
the pumps, and the pipes connected by way of one new line of pipe 
to the old main. That would constitute about all the changes that 
f remember from the old works tothe new. In addition to that my 
connection does include several other visits to test the quantity or 
the capacity of the engines, as they are now arranged, in connection 
with the new water-supply and where they are connected with the 
mains. The test was made by filling the stand-pipe, running both 

engines.at a speed to fill the stand-pipe ; after that they were 
279 stopped and the data taken and figured up to see what the 

capacity was. A test was made recently in the latter days of 
last month, the engines were tested, both running together pump- 
Ing a certain quantity of water. That is an outline of my connec- 
tion with the works thus far. 

(. Have you the figures with you resulting from that test ? 

A. Yes, sir: I have some notes. 

Q. You may state before giving those figures whether the pumps 
of which you have spoken worked conjointly as well das separately. 

A. Yes, sir; separately and together. When I arrived on the 
ground the condensing engine and the pump was performing its 
usual daily avocations for the supply of the city, and in order to test 
the combined capacity they were started together, so that during my 
stay there they were run conjointly or rather in combination. Shall 
I give the result of the test? 

(. If vou please. 

A. The rate at which the engines were running conjointly on the 
2oth of June developed a net capacity for the 24 hours at a rate of 
3,601,128 United States standard gallons. The engines were run at 
de and # and 27 double strokes, respectively. The condensing en- 

gine was run at 27.04 of a stroke, while the non-condensing 


, 


276 engine was run 34.72, or, say, 34 and ? double stroke per 
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minute. This quantity of 3,601,128 is, as stated, a net quan- 
tity, allowing a liberal amount for loss of action on the part of the 
pumps. 

(. How much did you allow? 

A. 113%. The gross quantity of water pumped represented by 
the displacement of the piston, with the allowance, was 4,069,071. 
The pumps ran very uniformly one with the other during the period 
which they ran together; they run 17,728 and 17,590 gallons each— 
within 200 gallons one of the other. 

(). How much time was occupied in this test on the 25th of June 
last? : 

A. We occupied in the last test only 12} minutes: that was the 
extent of the time which could be exhausted in the test. The facil- 
ity of measurement was exhausted at that time; in other words, the 
pumps were devoted to pumping into the stand-pipe, a structure 7 
feet in diameter and 105 feet high, taking 12} minutes; then the 
water was overflowing. 

(). ‘That was suflicient time to make the test ample? 

A. Yes, sir. I have no doubt at all that the time might have 
been extended for hours at that rate. 

(). I will ask you to state your opinion as an expert as to the suf- 

ficiency or adequacy of the machinery, including the engines 
276a and pumps, to do the work for which they are intended. 

A. I will have to say that I am a little in doubt as to what 
was guaranteed by the engines. I shall have to ask to what extent 
either one of them was intended. I am not familiar with what they 
were Intended to do. 

(). Supposing that the company were obligated by the contract or 
otherwise to furnish a supply of 3,000,000 gallons daily to the city 
of Joliet and citizens, consumers, What would be your answer as to 
the sufficiency of the engines and pumps for that purpose ? 

A. The capacity of the engines and pumps to furnish 3,000,000 
gallons, I think, is abundant. 

Q. I will ask you’ to state whether these engines, boilers, and 
pumps with which this test was made are the same which were 
there when you were first employed after Mr. Elwood took charge of 
the works in 1883. 

A. Yes, sir. 

(. You have stated your opinion as an expert as to the capacity 
of this machinery. Assuming that the contract calls for 5,000,000 
gallons of water daily, aside from any question of contract, I will 
ask you now to state your opinion as to the quality and sufficiency. 

of the machinery and the plant generally. 
2760 A. The machinery is fair machinery for that type of ma- 
chinery ; I may say that it is good work for that type of ma- 
chinery—a horizontal direct-acting pump. 

(). Is the machinery so adjusted that it will pump direetly into 
the mains to supply the city? 

A. Yes, sir. 
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Cross-examination by Mr. Dent: 

Q. How frequently have you visited the works in Joliet? 

A. Perhaps at intervals of two or three months. I don’t know 
but greater lapses have intervened. 

(). Did you go there pretty soon after Mr. Elwood received pos- 
session of the works? 

A. Yes, sir. 

Q. Did you have oceasion to advise many changes in order that 
the pumps be made to work well? 

A. Yes; I think I suggested they have a large air vessel built in 
proximity. 

Q. Did you find the pumps capable of being operated or work- 
together so as to pump directly into the mains? 

A. Yes; and they are so adjusted as to be able to deliver into the 
stand-pipe or into the main independently. 

(). Suppose they would be operated together, could vou find if 

that could be done readily and well? 
2760 A. As they are now arranged ; yes, sir. 
Q. Did you make the test? 
A. In the main? 


(). Yes. 
A. I don’t think we did; no, sir. The pumps when [ arrived 
there were working directly, if my memory serves me, in the mains— 


that is, the engines [and ]'‘pumps that we worked together in the stand- 
pipe for the purpose of ascertaining the quantity. I don’t think 
while I was there they were delivering in the mains. 

(). Did you have occasion to see if they could throw a stream of 
water an inch and a quarter 100 feet ? 

A. No, sir. 

(. You never made a test of that kind ? 

A. No, sir; IL only know that they delivered water to a height of 
105 feet at the works; that was the maximum. They sent the water 
to the top of the stand-pipe. I had no occasion or opportunity to 
ascertain whether that was as high as the water would flow at any 
part of the city ? 

Q. You have been there since the well was dug, have you ? 

A. Yes, sir. 

(). Has there been any fresh supply of the machinery since the 
well was put there ? 

A. Nothing in the way of machinery, except there is a change, 

of course, of pipes—a line of pipes running as the engines 
276d were in connection with the air vessel. 
Q. This is a different kind of machinery from that which 
is used here in the city, is it? 

A. Yes, sir. 

(). Wherein does it differ ? 

A. The machinery used in this city is rotative machinery, engines 
that have cranks and fly-wheels. Those are direet-acting pumps, 
depending upon the adjustment of their steam-valves for reciproca- 
tion. ‘They are horizontal also, in contradistinetion from verticle, as 
they are in Chicago. 


—” en 
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Q. Have you had occasion to test the capacity of those pumps to 
see how much they would pump? 

A. Yes, sir. 

(. When did you do that? 

A. On the 26th of June. 

(. How long was the test? 

A. 123 minutes. 

(). It was under favorable conditions, was it? 

A. An ordinary day and conditions, so far as I could observe. 

(). Pumping direct from the well? 

A. Direct from the well into the stand-pipe. 

Q). Was the stand-pipe partly filled, or how was it at the begin- 
hing? 

A. On my oath, sir, [ couldn’t say whether it was half filled or 
not, but I am inelined to think, from the circumstances, it was 

empty, as the hose was connected with the hydrant, which 
276e it connects with the stand-pipe, and no water running out of 

it, and the valve was open. I judge the stand-pipe was en- 
tirely empty. I didn’t see in it. 

(). Then it was attempted to fill it? 

A. Yes; then we pumped directly into it. The valve to the city 
was closed for the time being and the flow of water was directly 
through the 12 and 16 inch pipe leading from the pump to the 
stand-pipe. 

(). What quantity of water was thrown into the stand-pipe at that 
time? 

A. The stand-pipe holds 31,249 gallons. It is 7 feet in diameter 
and 105 feet high. Those proportions would represent $1,249 
gallons. 

Q). Did you mean to say that it was filled in 12} minutes? 

A. Yes, sir. 

(). Have you given any directions about the stream or springs of 
water around there ? 

A. No, sir. 

(). How is that water used from the reservoir, have you noticed? 

A. From the old reservoir? 

. vou 

A. I don’t think it is used; not to my knowledge. I don’t know 
anything about its being used. There is water enough in the well. 

(). The works have been almost entirely reconstructed since you 

began advising ? 
276f A. Yes, sir; the pumping apparatus is entirely recon- 
structed—new set entirely. 

(). New house ? 

A. New house, pump-house, boiler-house, smoke-stack, pump-well, 
new foundation. 

(). But the same pumping apparatus ? 

A. The old pumping apparatus, the machinery proper. 
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Redirect examination: 


Q. You spoke of reeommending some change in the air vessel, I 
think you termed it; was not that done very recently ? 

A. No, sir; I think that was a part of—soon after the re-estab- 
ment of the new site—done in connection with it; put up at the 
time the building was, I think. 

(). Was not that an increase in the dimensions or capacity of the 
air chamber by making it larger? 

A. It was an entirely independent air vessel; the original air ves- 
sels, ] think, are there, those in the old engine; this was on the 
delivery main as it leaves the house; large, indeed, very large for 
that size and type of engine. 

Q. You spoke on cross-examination of the stand-pipe being about 
105 feet in height ? 

A. Yes, sil 

(). Is that in addition to the foundation or pedestal on which 
it stands ? 

A. Yes, sit 
277 (). About what is the height of that foundation, if you 
Know ¢ 

A. I don’t know certainly; 22 or 23 feet, maybe; that is a guess. 

(). So that the top of the stand-pipe would be that much higher 
from the ground, would it—the height of the pedestal added to the 
height of the stand-pipe itself? 

A. I understood the stand-pipe itself to be 105 feet high. 

(). Exclusive of the foundation ? 

~ Yes, sir; its holding capacity. 

(). And is it nota fact that the stand- pipe itself on which the 
stand- 5g is erected is upon higher ground than the city of Joliet ? 
A. Yes, sir; that is plain to be seen—that is, the city proper ; 
there may be points of land on-the other side of the river that 

would be of more or less height. 

Q. but the foundation of the stand-pipe is at a greater altitude 
than the principal part of the city—on the business part of the city, 
is it not? 

A. Yes, sir. 

Q. On stating your experience as an engineer, I omitted to ask 
you whether you did not design or plan the pumps in use at the 
Chicago water-works at present? 


A. Yes, sir. 


Reeross examination: 


278 Q. Are you somewhat positive that the stand-pipe is 105 
feet high ? 

A. Not positive; no, sir. 

Q. It may not be more than 95 feet ? 

A. No, sir; may not be from the base to the top, at least ; I could 
not ascertain; I could not tell 10 feet at th: at distance; lam assured, 
however, that it is 105 feet high and 7 feet in diameter; that is the 
basis on which I have testified 
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Q. You made your calculations on that basis? 

A. Yes, sir; as to the quantity of water pumped during the 
period, 

Q. My question was whether it might not be an error in saying 
it to be 105 feet high. 

A. Yes, sir. 

(©. You can’t be sure as to that? 

A. No, sir. : 

By agreement of counsel the taking of further testimony in this 
case is adjourned to Thursday, July 9th, 1885, at 10.30 o’cloek a. m. 


279 Jury Orn, 1885. 
A. W. Martin, being first duly sworn, testified on behalf 
of complainant- as follows: 


(). What is your name in full, your residence, and occupation ? 

A. A. W. Martin; of Chicago; an attorney. 

(). How long have you been engaged in the practice of law in 
this city ? 

A. About 8 years. 

(). What professional relation, if any, did you sustain to the com- 
plainant- in this case? 

A. I was in the office of Mr. Perry; was engaged by him to help 
him in this ease. 

Q. Sanford b. Perry? 

A. Yes, sir. 

(). Associated with him and assisting him in his professional 
work? 

A. Yes, sir; in the offiee. 

(). What relation did he sustain to'this litigation, and personally 
to the complainants in this case? 

A. He was their attorney at that time. 

Q. Drew this bill of complaint originally, did he not? 

A. Yes, sir. 

(). Is that the same Mr. Perry who had charge of the previous 
litigation concerning a foreclosure of a mortgage upon the Joliet 
water-works? 

A. Yes, sir; the same one. 
280) (). State, if you know, the amount of the first mortgage 
bonds of the former Joliet Water Works Company whien 
were owned by the complainants in this bill. 

A. To the amount of $123,000. 

(). That was the aggregate amount owned by all the complain- 
ants ? 

A. Yes, sir; owned by all of them. 

(). Did you know J. Hiller Foster? 

A. I did now him personally. 

Q. Did you have personal knowledge of Mr. Foster's purchase of 
this system of water-works at the master’s sale referred to in the bill 
of complaint ? 

A. Yes, sir. 
19—1114 
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(). State, if you know, in what capacity or for whom Mr. Foster 
acted in that puchase. I mean as to whether he purchased in his 
own behalf or for other parties. 

A. He purchased on behalf of these other parties—complainants 
in this last bill filed against the city of Joliet; he did not purchase 
personally at all; simply, I think, as trustee for this syndicate. 

(). He had no personal interest ? 

A. No personal interest in it at all. 

Q. I believe these bonds come also through your hands in the 
course of the litigation ? 

A. Yes, sir. 

Q. State, if you know, whether the residence and citizenship of 
these complainants is correctly set forth in the bill of com- 

plaint. 
28] A. They are; they were ascertained at the time, and I 
know the correctness of them. 

@. You say Mr. loster purchased as trustee in behalf of the other 
complainants in this bill, the bondholders. State, if you know, 
whether he continued to act in that capacity, as trustee, for them 
during his lifetime. 


A. Yes. sir. 
Cross-examination: 


Q. When did you first see the bonds of the former water-works 
company of which you have spoken ? 

A. That I couldn’t state; when I first saw them they came into 
the office during various times by express. 

Q. How do you know the amount was $125,500? 

A. Because when we received them we took down the amount, 
and that is the amount that we deposited in the clerk’s office here 
for them. 

(). Where are the bonds now ? 

A. I presume they are here in the clerk’s office; I don’t know; 
we deposited them with the clerk. 

(. Were you present at the sale of the water-works ? 

A. No, sir; not myself personally. 

Q. Was Mr. Foster present personally ? 

A. That I am not positive of, whether he attended personally or 
not; I think he did, though; that is my impression. 

Q. How do you know that he purchased at that sale as ‘trustee 

and for others? 
282 A. By various correspondence and the talk Mr. Foster had 
when he came in the office with Mr. Perry,and various ways. 

Q. That is the conclusion there, as you say, from correspondence 
and from all he said, is it? 

A. And from the orders and papers that we have made out, the 
order we got from the court, and al! that. 

Q. Did Mr. Foster have a personal interest himself in any way in 
the matter? 

A. In these bonds ? 


(). Yes. 
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A. No, sir. 

Q. At the time of the sale did he advance any money personally ? 

A, No, sir. 

(). How often did you see Mr. Foster while the business was going 
on? 

A. That I can’t say; I saw him various times; he was out here 
several times since the litigation commenced; he had been out 
before. 

Q. Did you know anything of the citizenship of these complain- 
ants, of your own knowledge ? 

A. Some of my own knowledge, others by correspondence fromm 
the parties. 


Redirect examination: 


(). ‘These bondholders were all clients of Mr. Perry’s and of 
yours, as you testified ? 

A. Yes, sir; represented them all. 

(). And you were in constant correspondence with them 
283 during the entire period of the former litigation ? 
A. Yes, sir; corresponded with all of them. 

(). You were asked on cross-examination whether Mr. Foster ad- 
vanced any money to purchase the works, and you stated that he 
did not in person; who did advance the cash that they paid? 

A. All the money that was advanced was advanced by these bond- 
holders or a committee formed by the bondholders who ad vanced 
it; it passed through Mr. Foster’s hands. 

(). Simply made a purchasing power or syndicate of the bond- 
holders? 

A. Yes, sir. 

(). And that comprised all these complainants ? 

A. Yes, sir; all the complainants. 


IS4 JuLY Yin, 1885. 


JAMES G. E_woop, being first duly sworn, testified on behalf of 
complainant- as follows: 


Q. What is your name, residence, and occupation ? 

A. James G. Elwood; residence, Joliet, Illinois; [ am in charge 
of the water-works matters in connection with other business. 

Q. How long have you resided in Joliet? 

A. It has been my home most of the time since 15-45. 

(). You have been mayor of the city, I believe, and held other 
official positions? 

A. I have. 

Q. What relation have you had with the Joliet water-works sys- 
tem involved in this suitand described in the bill of complaint, and 
during what period of time? 

A. In May, 1883, I was requested on the part of the gentlemen 
representing the property to take charge of it for them, and arrange- 
ments were made with them by which I did so. During the few 
months following, with the view of improving and bettering the 
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property, various suggestions were made by our consulting engineer, 

and during the summer a test well was sunk on the premises, and 

later, that having proved a success, work was done with a view 

of adding to the water-supply by sinking a well on the prop- 
erty. | 

285 Q. You speak of an arrangement made in May, 1885, with 
the gentlemen controlling the property. Who were those 

parties ? 

A. The gentlemen who were present at that time were L. L. Tree- 
man, of Ithaca, New York; William KE. Hawks, of Bennington, Ver- 
mont; Thomas Bb. Brown, of West Chester, Pennsylvania; Sanford 
B. Perry, of Chicago; M. Van Cleef, of Ithaca, New York, and there 
were two or three other gentlemen present whose names I don’t 
recollect and don’t know what their interests were. 

Q. Whom did these gentlemen represent and for whom were they 
acting at that time? 

A. They represented the syndicate committee for whom Mr. Fvs- 
ter, as trustee, had purchased the property at the sale. 

Q. Syndicate committee of the first-mortgage bondholders ” 

A. Yes, sir; first-mortgage bondholders. 

(). Are those bondholders the same who are deseribed as com- 
plainants in the bill of complaint? 

A. Same as described in the bill of complaint. 

Q. State, if you know, whether residence and citizenship of the 
various complainants are correctly set forth in the bill of com- 
plaint. 

A. [am of the opinion that they are set forth correctly in the 
bill from correspondence and demands made upon various parties 
whose contributions have been received. I am satisfied they are 

correct. 
286 Q. Many of them you know personally, do you not ? 
A. Have met nearly all of them—four or five of them, I 
think, or their representatives. 

Q. State, if you know, who selected or designated Mr. Foster to 
act in this behalf as purchaser. 

A. I do not know. | 

Q. I mean if you know for whom he really acted. 1 don’t mean 
merely who nominated him. for whom was he acting? 

A. Acting for the bondholders, representing $123,500. Mr. Fos- 
ter so informed me that he was trustee for the bondholders. 

Q. Did he have any personal interest in the matter or act other- 
wise than as trustee for the purchasing bondholders ? 

A. None that Iam aware of. 

Q. Do you know the amount of the first-mortgage bonds held by 
the complainants ? on 

A. $123,500. 

Q. Who paid the purchase-money or advanced the amount of 
cash that was actually advanced as a part of the purchase-money ? 
A. That was before my connection with the company. 

Q. You came in there in May, 1883? 
A. Yes, sir. 
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(. You have also testified as to some changes that were made 

with reference to a well, &e. I will ask you to state in what 

287 = condition you found the property when you took possession. 

: lirst state when you did take possession and who you re- 
ieved. 


A. The receiver, Mr. Paige, and myself were in joint possession of 


the property virtually—at least he was in possession and I was doing 
work on the grounds at the same time by mutual consent, until the 
olst day of August, 1885, when the order of the court relieving Mr. 
Paige was delivered. and an order of the court designating myself iis 
representative of Mr. Foster, trustee, was placed in my possession. 
The receiver turned the property over to me at that time. The ma- 
chinery itself was in very fair condition, showing some Indications 
of neglect and of poverty, but it is the same machinery that we have 
now in use, almost identically ; so far as the pumping machinery is 
concerned it isthe same. The buildings were not In cood order 
and the connections to the machinery were somewhat tortuous, and 
it was difficult for water to flow freely through them. Taking mat- 
ters as they were our consulting engineer thought best to make the 
work more facile than it had been and to add further to the supply 
of water if it could be done. The works were in fair condition. 

(). Some allusion has been made heretofore to the question of the 
tiling from the springs surrounding the reservoir. I will ask you 

to state In what condition you found that. 
2858 A. The tiling was more or less disconnected between the 
spring and the reservoir, exposed in several places, and the 
cement and rings were broken off In some places, { think the tile 
Was entirely golie Upon the property of the company, taken out en- 
tirely. 

(). Some reference has already been made to the barn near the 
spring on the Brown farm ; state the location of that barn with ref- 
erence to the spring. 

A. The barn lies north of the spring nearly half a mile, I should 
think. Of course the water running down hill from the farm will 
pass the barn. This tiling passes beyond the barn towards the 
spring at least 125 feet, being on higher ground where the water 
enters that tile than the ground of the barn itself. The tile being 
tight and perfect ail ihe way through, there is no way to permit any 
water from that barn to get into the water passing through the pipe 
at all. . 

(). What was the source of the water-supply when you took pos- 
session In the summer of 1885? 

A. It was the reservoir and the spring on the Brown farm adjoin- 
Ing. | 

(). Did that supply all the water then needed for consumption? 

A. There were never any complaints as to the quantity of the 

water supplied during the time that I have had charge of it. 
289) The water had been very low in the reservoir during the time 
the receiver bad charge of the works, so that he found it neces- 
sary to utilize the water that we were taking from the well itself while 
excavating to put in the reservoir. 


semen 
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©. You have not stated what was done with reference to the con- 
struction of this well to which you have already alluded. 

A. To ascertain of there was water there in good quality and suf- 
ficient quantity for prospective use of the city Mr. Cregier ordered 
the test well sunk upon the ground, or two of them in fact, and it 
proves satisfactory ; the water was analyzed from that well and found 
to be perfectly satisfactory in quality. The test was made by be- 
tween three and four days’ continuous pumping from the test well 
and the quantity was seen to be ample for the uses. Those facts 
having been ascertained plans were drawn for the sinking of a well 
at the spot where this test well had been driven down some 20 feet 
in internal diameter to a depth of about55 feet. This well was con- 
structed upon an iron curve,upon which brick were laid in cement, 
and by pumping and keeping the water away from below men ex- 
eavated, taking the material out, it being hoisted in buckets, and 
this curb settled down to the place where it reaches the point which 
was of sufficient depth below the surface of the ground. It passes 
through gravel almost the entire way,and at a depth of about 29 or 

30 feet it passed through a strata of blue clay; under that 
2900 and from which the supply of water is now being taken we 

reached a very handsome quality of fine white gravel. We 
penetrated into that some five feet and we stopped work there. It 
was from that strata that the water was taken for the analysis. After 
that work was completed the foundations for the buildings was 
erected and the buildings themselves erected, the machinery moved 
piece by piece from its old position to the new in such manner as to 
keep the pumps working constantly; there was no stop in the de- 
livery of water from the time we began building until we completed ; 
and when completed the three boilers and pumps were all changed 
from on spot to the new. 

(. About what date was that done? 

A. The work of excavating from the well itself began in August, 
1883, and the entire change of everything was completed in the 
spring, I think, in May, of 1884, the only changes and alterations 
being the increase in size of an air chamber to our outlet pipe. 

Q. The same referred to in the testimony of Mr. Cregier? 

A. The same; yes, sir. 

Q. You then transferred the same engines, boilers, and pumps 
which had been used in the old buildings? 

A. Exactly; the steam-pipe connecting the pumps was too small 

as situated in the old building, and when we moved to the 
291 new I used the pipes that | had been informed were formerly 
used to connect those pumps, being nearly three times the 
capacity, and those pipes are now in use for the machinery—steam- 
pipes. . 
Q. Do those engines and pumps operate conjointly and separately 
as occasion may require ? 

A. I never undertook to work them conjointly in the old build- 
ing; they were set with regard to each other and in regard to the 
steam. The boilers and other machinery were in the same relative 
positions they are now; since placing them in the new quarters 
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they have been used separately and conjointly and satisfactorily, 
and I know of no reason why they should not haye worked con- 
jointly. 

(). You never saw them work conjointly in the old building ? 

A. No, sir. 

(). State whether you have had control and management of these 
works ever since you took possession, in the sunimer of 1555. 

A. I have had entire control, as representative of Mr. Foster, of 
the property since the first day of September, 1555, to the present 
time. 

Q. From the time the well was completed and the machinery 
transferred to the new location what has been the source of supply 
used ? 

A. The source of supply had been from that well. 
292 (. What can you say with reference to the quantity of the 
water that has been sup plied from that well, giving such fig- 
ures on data as you may have in your possession upon that point ? 

A. As soon as I became familiar with the general condition of the 
machinery and surroundings I established a system of daily reports 
on the part of our engineers with the view of studying economy in 
the duty of the machinery, and these reports have been made daily 
upon the blanks furnished them for that purpose,a copy of which | 
have here. We began this system of daily reporting ‘about the 
middle of October. I have 15 d: ays of October and 831 di uly from 
that time until the present. 

You began that system, then, while you were still using the 
reservoir and springs as the source of water supply ”? 

A. Yes, sir; until about the 20th of November, | think it was, we 
used the reservoir, anc since that date until the present time we 
have used the well. I have here a report taken from our books, en- 
titled “ Report of Engineers’ Daily Work,” from and including the 
last 15 days of October, 1885, to the 51st day of May, 1885, during 
which time there have been 414,812,090 gallons of water pumped 
in O¥S days, an average use per diem of 699, 14 gallons during that 

entire time. 
295 (). Is that a correct statement or summary of those reports 
as taken from the original books? 

A. It is. Ll have compared it with the original books. 

(Q. And those books were kept in the ordinary course of your 
business from day to day? Made daily I understand. 

A. Monthly we make our entries upon those. 

(). What is the blank sheet accompanying this? 

It is the blank form for the daily report, to be filled out by the 
engineers and signed by them. 


By Mr. Hicu: I offer in evidence the summary in question with 
the accompanying blank sheet just identified by the witness, and 
the same may be marked Complainants’ Exhibit A. 

(Objected to.) 


(). Has there ever been any complaint since on the part of con- 
sumers since you took possession as to the quantity of the supply? 
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A. No complaint since we began pumping from the well. 

Q. I mean since you began using the new source of supply. 

A. No compl aints either as to water quantity or quality. 

Q. You have spoken of an analysis caused to be made. Is that 
the analysis made by Professor Long? 

Q. You heard his deposition yesterday ? 

A. Yes, sir. 
294 (). Whosent him the samples of water which he analyzed ? 
A. S. B. Reed, of Joliet. 

Q. What connections did you have with it as to the selection of 
the water ? 

A. In July, 1855, the time when this test well had been sunk to 
the proper depth, requested Mr. Reed to bri wa prominent citizen 
there to visit the works with me, taking 4 quart bottles, cork, seal- 
ing-wax, and the bottles were numbered 1, 2, 5, and 4. On the 
morning of July 17th, 1853, between 6 and 7 o'clock, we drove there 
together; Mr. Reed took these bottles and filled them, filling num- 
ber 1 from the water coming from the spring emptying into the 
reservoir, number 2 from the test well while pumping, number 3 
from the pump itself while pumping from the reservoir; he sealed 
these botties then, and drove down to ny house, where he filled the 
4th bottle from the water from my artesian well, which he sealed in 
like Manner, boxed them Up, and went to the United States l’-xpress 
oftice, directed them to Dr. J. H. Ransch,secretary of the State board of 
health, Chicago, [and] marked for analysis on the box. We discov- 
ered within a day or two that Dr. Ransch was not at home; his home 
was in Springfield, and he himself wasin the South at the time. Upon 
consultation, Mr. Reed thought it best to have some other chemist 
examine the water right away. Through information that we had 

Professor J. Hf Long’s name was given to us, and the goods 
295 were ordered to be turned over to him by the express com- 
pany upon Mr. Reed’s order. 

(). Have you the express receipt ? 

A. I have. 

(). Is this the express receipt which you now produce? 

A. It 1s. 


By Mr. Hicu: I offer this receipt in evidence as Complainants’ 
Exhibit Bb. 


(). Hlow soon after this did Mr. Long submit to you lis report of 
the analysis ? 

A. It was about the first of August following. 

Q. Is that the same report—hav Ing the same figures—that he tes- 
tified to yesterday ? 

A. They were the same figures, yes, sir; the printed figures I pro- 
duced yesterday and presented to Mr. Long; he compared them 
with those upon his note-book, and, with the exception of a printer's 
error of an 8 instead of a Oy they corresponded with the figures he 
had in his original memoranda. 


 ) 
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Q. Will you describe the stand-pipe as now constructed there and 
its location, height, and dimensions ” 

A. The stand-pipe remains where it was when I took possession 
of the works—at a point, I should judge, about 90 feet south of the 
reservoir and about 80 feet from our present well. The connections 
with the stand-pipe were changed when we changed the machinery, 

and it is so arranged at the present time that water may be 
296 pumped either in the stand-pipe alone or into the mains 

alone, or into both conjointly. Ourordinary supply is pumped 
into both conjointly for the daily use. I never have measured the 
stand-pipe. 

Q. State the location of this stand-pipe with relation to the gen- 
eral city level. | 

A. The top of the stand-pipe is about 145 feet above the centre of 
the pistonsot our pumps, and the centre of the piston- of our pumps, 
by a level furnished an engineer, is about 24 feet higher than the 
average portion of the business part of the city, making the top of 
the stand-pipe about 165 to 170 feet above the streets in the business 
portion of our city. 

(). | will ask you to state how much money was expended by Mr. 
foster or the bondholders under your management in the improve- 
ment of the property after you took } ssession. 


(Objected to as immaterial.) 


A. Between $27,000 and $28,000, expended up to the time this bill 
had been filed, in addition to which there had been paid for the 
Brown land some 85,875 and interest to the extent of between $5,000 
and $4,000 more. 

(). Assuming Mr. Supple to be correct as to the original expendi- 
ture before the foreclosure sale, about what is the aggregate expendl- 
ture or investment in the works as they now stand ” 

A. At the date of the bill? 
207 (). . Yes. 
A. About $145,000. 

Q. What expenditure, if any, has been made in improvement of 
the plant or for repairs or otherwise since the filing of the bill in 
this case’? 
(Objected to.) 


A. We have expended nearly $2,000 for repairs of service-pipes 
and placing them in condition to be controlled by the company and 
some considerable amount in repairs of hydrants and taking out 
those that have been destroyed. Then, also, in the arrangement of 
the piping from the spring to the well with the valves to regulate it, 
and also connection with the reservoir and the valves regulating 
that. ’ 

(). It would aggregate about how much, in round numbers? 

A. I should think in the neighborhood of $4,500. 

(). I will direct your attention now to the question of the condi- 
tion of the mains and pipes at the time you took’ possession, with 


20—1114 


154 THE CITY OF JOLIET VS. JOSEPH HILLER FOSTER ET AL. 


reference to the necessity of repairs and leakage. State what vou 
know in that respect. 

A. The indications were that we were pumping a great deal more 
water than the numberof consumers would, under any circumstances, 
require. There were some hydrants that were leaking visibly— 

leaking above the ground—cracked open and streams of water 
298 running from them, and generally the indications were that 

the mains required overhauling, which we undertook to do 
the fall and winter when I first was in possession, and which we 
were prevented from doing by the city officials. 

(). You may state the entire circumstance with reference to your 
efforts to make repairs during the fall of 1883 and the winter of 
1884, and what the city did. State as concisely as may be. 

A. As preliminary, in May, 1883, immediately after arrangements 
had been made with the gentlemen representing the property, | was 
directed to address a communication to the mayor. After that the 
company proposed to put the plant in first-class repair—condition. 
I have a copy of that communication; tc which communication | 
never received a response; with hopes later, after the engineer had 
determined what to do, that matters might be amicable with the 
city. Some time in August following another communication was 
addressed to him, to which reply was given, indicating that he did 
not recogniz 

By Mr. Hicgu: You need not state the substance of that; I will 
offer the correspondence. 


The Witness, continuing: In the fall following, after we had 
completed matters as far as we were able to at the works, I started 
the foreman with a gang of men at work upon the streets with the 

view of stopping a very large leak in the mains. ‘They were 
299 interfered with by the city officials and the men arrested. 

Preceding that, however, In couversation with the mavor, he 
granted us permission to repair one leak or break on Joliet street, 
and that was done without interference. I presumed that we would 
have no further trouble. 

Q. About what time was that verbal permission given you by the 
mayor? 

A. It was in the fall, I should judge; somewhere during the 
month of November. We dug un the streets, took out the hydrants, 
[and] put in two valves. My men were at work. No further com- 
munication that I ‘recollect having been had with the mayor, I took 
it for granted that we could go ahead without interference. It never 
occurred to me that they would interfere, and for convenience sake, 
so as not to disturb our consumers, the work was undertaken, to be 
done after 9 o’clock at night. It was in our main supply-pipe in 
the city,and it had to be shut off in order to be repaired. The men 
began to close the valves upon the streets when they were interfered 
with and arrested [and] taken to police headquarters. 

Q. Arrested by whom ? 

A. I found the,men at police headquarters, Mr. Paige being chief 
of police at that time. 
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(). You found them in his custody at police headquarters ? 
A. Yes, sir; the next day Calvin Knowlton and myself 
300 visited the mayor and had an interview with him, Mr. T. J. 
Kelly, in which he gave us to understand that we could go 
on and make those repairs that were necessary ; and, subsequently, 
I think it was the next day, perhaps some little time later. than 
that, but on the same day of that interview, in the afternoon, I re- 
ceived a note from him in which he withdrew that consent. ‘There 
were three or four interviews and three or four communications and 
three or four different arrests of the men, carrying it along into the 
latter part of December, 1883, and finding that we were being mo- 
lested everywhere, | gave up the idea of trying to stop any further 
leaks or to make any repairs until something else might be done. 

(). State whether in this interview which you say vou had with 
the mayor and chief of police at that time you explained to them 
the necessity for making these repairs and the condition of the 
mains and pipes. 

A. I recall distinetly stating it to both the gentlemen, we were 
running at a terrible waste. Mr. Paige, with his experience, knew 
that was the truth, and we went still further as representatives of 
the company and offered to give bonds in the first place to save the 
city harmless from any accident that might occur through our 
negligence or from the operation itself, and in the next place to give 
bonds by which the city should be -demnified from any claim or 

loss that might occur under the Starr contract by reason of 
001 their granting this consent. 
(). What reply did they make to those propositions ? 

A. No consent was given to go ahead. 

(). Have you, in your possession, this correspondence to which 
vou have just alluded—that is, copies of your own letters to the 
mayor and city authorities and the original letters received from 
them in reply? 

A. I think they are all there in this package marked correspond- 
ence ? 

(). Are the papers which you now produce copies of your own 
letters to the mayor and city authorities, together with the originals 
received from them during this difficulty, arranged in chronological 
order ? 

A. Yes, sir. 

(y. Are they correct copies of your letters ? 

A. They have been copied from my letter-book and read over by 
me after the copy had been made. 

By Mr. Hicu: I now offer in evidence the entire correspondence 
in question, identified by the witness, and the same may be marked 
Complainant's Exhibit C. 

Counsel for defendant enters a general objection to the correspond- 
ence just offered in evidence. 

Q. When next did you proceed with the work of repairing the 
mains and under what circumstances ? 


ee 
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302 A. Not until after a preliminary injunction had been 
granted by Judge Blodgett. 

@. In thisyeause ? 

A. Yes, sir; in this cause. 

Q. How soon after Judge Blodgett granted that injunction did 
you begin making repairs? | 

A. The injunction was granted on Saturday of one week, the bond ! 
was made out on Monday and approved on Monday, and we began | 
work on Tuesday morning; I think it was about the Sth or 10th of 
August, last year, that we began the work of repairs. We had made , 
attempts to have authority'and permission from the council for the 
purpose of making repairs, and also communications had been sent 
to the council with the view of appointing committees of conference 
to see if the difficulty could be adjusted between the city and the 


| company. 
| ',Q. Then, as I understand you, negotiations of that kind had been 


going on in 1884? 

A. Yes, sir; during all that time, and in July of last year Mr. 
Foster and several other gentlemen were at Joliet and during some 
four or five days. 

Q. Do you mean [by] the complainants several gentlemen ? 

A. Yes, sir; several of the complainants were at Joliet four or 
five days endeavoring to make, if possible, an arrangement with the 
city through the mayor and council. During a portion of that 
negotiation Mr. Foster sent a communication to the council asking - 

for this privilege of repairs; no response was ever. received 
005 to that by myself or any member of the company to my 

knowledge or the complainants, and the city council closed . 
the negotiations by a motion to have a judiciary committee Investi- 
gate—see legally by what right the complainants in this bill were in 
Joliet. Motion made was for a writ of quo warranto. 

Q. That is in the council proceedings which you have here ’ 

A. Yes, sir. 

(. During these proceedings, then, as I understand you, running 
along from the time when you had been stopped by interference in 
the winter and down to the time of the injunction, you made no 
further efforts to make repairs”? 

A. No, sir. 

Q. Why not? 

A. For the reason that we had been interfered with, and were ad- 
vised that we should be interfered with and prevented from going 


upon the streets to touch the property. The chief himself even said 
to me that he would arrest me or any of the men if they put a 
wrench on any of the hydrants. 
. Who said that ? 
A. Chief Paige. 
Q. The same gentleman that was receiver? 
A. Yes, sir; the same [gentleman] that was receiver. 
Q. State, if you know, about what time Mr. Paige was appointed 
chief of police; how soon after he turned over possession of the 
- 


works to you. 
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304 A. In April or May, 1885, same time that he was receiver ; 
I think he was supervisor at the same time. 
(). Had there been any interference on the part of the city with 
these works prior to Mr. Paige’s appointment as chief of police? 
A. None that [am aware of; I never heard of any. 
| (. You were living there all the time? 
) . A. Yes, sir. 
| (). Were you a consumer of the water or are you ? 
A. Not all of the time; made a contract with Mr. Paige when he 


. was receiver. 
(. And you were a consumer from that time on to the present ? 
A. Yes, sir. 


Q. When vou began making repairs after the granting of the in- 
junction in this cause by Judge Biodgett, state in what condition 
you found the mains and hydrants as to the necessity for repairs, 
and what you did afterwards, without going into details, and the re- 
sults also as to waste or leakage. 

A. Several leaks, some of them small, some quite large, were dis- 
covered and repaired, Some 17 or 18 hydrants were SO badly out of 
order that we were compelled tou take-them out entirely and plug up 
the pipes, and 4 or 5 stubs that had been left to connect service- 

pipes and the mains were found to be open. 


S05 Q. What was the effect upon the supply of water after you 
had made these repairs ? 
” A. In the month of July,a vear ago, we furnished 25,581,450 gal- 


lonsof water. The repairs began in August, and during that month 
17.198,000. They were nearly completed in September; were re- 
pairing during the month- of August and September. The amount 
supplied in September was 15,000,000; October, 14,000,000 and a 
half, and in November, 15,000,000. The consumers were about the 
same number during all those months; no increase that I recollect. 

(). Then, if | understand you, after making these repairs you 
were required to pump so much less water, as indicated in your 
figures, LO supply the same number of consumers ? 

A. That is the result of it? 

(). You may state what effect, if any, to your knowledge, was had 
upon the consumption of water or upon the making of contracts by 
citizens prior to the granting of the injunction by reason of the 
hostile conduct of the city, and what change, if any, has occurred 
with reference to the number of your consumers since that time. 

A. In July, 1884, we had upon the books 149 paying water-takers. 

(). That is private consumers. 

A. All told, the city buildings being counted each as one, any 

premises that were being supplied being counted as one taker, 
306 the number on the 20th of June of this vear under contract 
° is 352 water-takers; the increase, about 130 or more, are new 
takers; the other 40 or 45 were parties who were using water, whose 
names were not upon the books, but who had been connected with 
the works some time previous to their coming into my charge, and 
of the use of water by them I had no knowledge whatever. Several 
of the parties who have connected since that have made the remark, 


ans allt thas egal, 
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when talking about making water connections, that they would be 
very glad to see this question settled ; they didn’t wish to go to the 
expense of connecting their residences and then have the water 
taken away, indicating to me that some of them had felt nervous 
about the complainants’ being able to supply water. Since the 
granting of the injunction temporarily there has been a gain, I say, 
of between 130 and 140 water-takers—new ones—due, in my judg- 
ment, to the water’s being good, service being what is desired, and 
feeling that the company by virtue of this temporary Injunction 
has been able to show that it has some possible rights in the street. 

Q. Are you acquainted pretty extensively in Joliet with business 
men and citizens or householders ? 

A. Yes, sir. 

Q. How long have vou resided there ? 

A. It has been my home most of the time since 1845. 
307 Q. I will ask vou the same question that I have asked 
several other previous witnesses, and you may answer 1n 

your own way as to what you can state as to the general average 
sentiment of the citizens of Joliet towards the water-works. 


(( )bjected to.) 


A. There is a very bitter hostility towards the works on the part 
of the officials and some citizens. I have had very little discussion 
with any large number of our people, and none whatever with any 
of the city officials, in-regard to this matter since the instituting of 
these proceedings and parties who are connected with the water- 
works with whom [ have come in contact more than others in re- 
gard to the matter. Sinee the granting of this injunction I have 
had but one complaint; that was during the winter by a gentleman 
living on the second bluff; that he was unable to get water at all 
times during the day; that has since been remedied, for I have 
given instructions to keep the pressure up to a point that it may 
reach all parts of the city. The evidence, in my mind, of the people’s 
being satisfied, those using the water being satisfied with it and 
with the service, is that on the first day of July of all the water 
bills and rents due there are not over $20 outstanding unpaid. 

Q. Did: you hear the testimony of Mr. Cregier yesterday with 
reference to the test that was recently made of the capacity of the 

pumps ? 
308 A. Yes, sir. 
@. Were you present when that test was made? 

A. During a portion of the time, not all of it. 

Q. 1 will ask you to state the conditions under which it was made, 
as to whether there was anything extraordinary ? 

A. None whatever, not to my knowledge; no instructions given 
to have it any different whatever; same fuel was used, same ma- 
chinery, oil, same engines, no increase of force. 

Q. | intended to ask you in the forepart of your testimony as to 
the depth of the mains; you may state the general average depth of 
the mains and pipes from the streets. 
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A. In consultation with some of the committee appointed by the 
council I had been given to understand that the mains were shallow 
in a great many places, they were not sufliciently deep, and as soon 
as the order was given granting these repairs I instructed the fore- 
man and inspectors as they were making the repairs to keep an ac- 
curate record of the depth of the mains wherever they were com- 
pelled to reach them, and also of the service-pipes, and all plumbers’ 
reports that have been printed during that same time have a printed 
blank in which they are to report the depth also of the service-pipe 

and of the top of the main. Those reports when completed 
309 are copied into our consumer's register, and I have a tran- 

script of that giving somewhere near 300 examinations that 
have been made. The general depth of all those pipes, except upon 
broadway and Jefferson street, is over 4 feet from the surface of the 
street. 

(. You except Broadway ; what is the fact as to that? 

A. I know nothing about Broadway; it was before my time. 

Q. Ilave you had any difficulty during the past winter by reason 
of the freezing of the pipes? 

A. None whatever. There have been some service-pipes that have 
frozen up. 

Q. Are the consumers required under your contracts or regula- 
tions to protect their own service-pipes ? 

A. We have no regulations that we can enforce. 

(). I will ask you to state to what extent the city has used water 
from this system of water-works, and in what buildings of the city 
has it been used and is it now being used. 

A. The city have been using the water in the High School build- 
Ings, in the yards of the 4th and 5th ward schools, in Engine-house 
building number 1 and 2, and in police headquarters. 

(). During what time? 

A. All except the last were in use at the time J took possession, 
and I think police headquarters had just been fitted up by Mr. 

Paige just about the same time—nearly two years at least. 
310 (). Was Mr. Paige using the water from these works in 
police headquarters at the time he arrested your men ? 

A. Yes, sir. 

(). Has there been any complaint made to you by the city or its 
representative as to the quality or quantity furnished to these public 
buildings ? 

A. No, sir. 

(). Who pays the bills for the water thus supplied to the city in 
these buildings, and how are they usually paid ? 

A. The city pays the bills, sometimes drawing warrants in the 
name of the water-works company, sometimes in the name of FE, 
Phelps, sometimes in the name of C. F. Blood, sometimes in the 
name of Frank Kramer, sometimes in the nameof Frank Murray. 

(). Who are these various gentlemen whose names you have just 
given ? 

A. Mr. Phelps was the president of the board of school inspectors 
of the schools of the city of Joliet-—school districts there in the city ; 
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Mr. Blood is engineer of the chemical engine number 2; Kramer is 
engineer of fire steam engine; Murray is chief of police at the pres- 
ent time. 

Q. Do you know the handwriting of Charles IF’. Blood—is that his 
name? 

A. Yes,sir; I have seen it frequently. 

Q. Look at the postal card now shown you, directed to James G. 
Ellwood, secretary Joliet water-works, Joliet, [linois, purporting to 

be signed # I. Blood: also ra paper dated Joliet, October bth, 
oll 1582, purporting to be signed by Charles I. Blood—an agree- 

ment with the Joliet Water Works Company for the use of 
water in number 2 engine-house, and state if those are Mr. Blood’s 
signatures—origipal signatures. 

A. in my judgment, they are. 

Q. Did you receive that postal card from him in due course of 
mail? 

A. I did. 

(). About whatdime? I see it is not dated. 

A. I can't tell; some time a year or year and a half ago. 

Q. While you were acting as manager of these works for the com- 
plainants ? 

A. Yes, Sir. 

Q. Look at the paper now shown you purporting to be signed by 
F. Kramer and dated November 20th, 1582, purporting to be an 
agreement with the Jolict Water Works Company for the use of 
water for engine-house number 1. State if you are familiar with F. 
Kramer's signature and if that is his original signature. 

A. I should consider it to be his signature.and accept it as such. 

(). State if you received from Mr. Paige, as receiver, when he turned 
over to you the property, the paper how shown vou dated Joliet, 
Illinois, November 6th, 1882, signed by J. D. Paige, receiver, by M. 
P., and not in Mr. Paige’s handwriting. 

A. Yes, sir; I received this document, called plumbers’ permit, 
from Mr. Paige. 

Q. As a part of the official papers he turned over to you ? 
o12 A. Yes, sir. 

(. I notice what purports to be inspection slips, signed by 
Thomas Bb. Supplee, Jr., inspector, annexed to these documents that 
have just been identified. What are they? 

A. They are made for the purpose of having an accurate record 
of the attachments that are connected to the various service-pipes 
by different consumers 

Q. Do they correctly indicate the attachments made? 

A. They are intended to correctly indicate the attachments, and ] 
think Mr. Supplee has certified to that effect. 

Q. That is done in the usual course of your business? 

A. Yes sir. 

By Mr. Hicu: I now offer in evidence the postal ecard and accom- 
panying contract, dated October 4th, 1882, the postal card being not 
dated, both signed Charles F. Blood, with the accompanying in- 
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spector’s certificates, signed by Thomas B. Supplee, Jr., as inspector, 
dated October Ist, 1884, the three papers being fastened together 
and marked Complainants’ Exhibit D. 

Also the paper signed by Frank Kramer, dated November 20th, 
1882, purporting to be a contract with the Joliet Water Works Com- 
pany for the use of water for engine-house number 1, just identified 
by the witness, and the same may be marked Complainants’ Ex- 
hibit Ee. 

Also the plumbers’ permit, signed by J. D. Paige, signed 

Jv15 by M. P., dated November 6th, 1582, authorizing the tapping 

of the main in connection with number 1 engine-house, and 

the accompanying inspection certificate, signed by Thomas b. Sup- 

plee, Jr. Inspector, dated October list, 1SS4, just identified by the 
Witness, and the same may be marked Complainants’ Exhibit F. 

Also the postal ecard dated Joliet, October 2d, 15585, signed Phelps, 
president school board, XC., directed Lo James G., Kelwood, as Ssecre- 
tary Joliet Water Works, and the annexed agreement, signed Egbert 
Phelps, pres, school board, dated October 5th, 1582, purporting to 
be an agreement with the Joliet Water Works Company for furnish- 
Ing water to certain school-houses therein named, being the same 
postal card and contract identified by the witness, C. Knowlton, in 
his testimony, on which he place- his initials (and the same may 
be marked Complainants’ Exhibit G), and the accompanying in- 
spection slips, signed by Thomas b. Supplee, Jr., inspector, two of 
them dated December oist, 1SS4, one dated October Ist, ISS4, and 
the same may be marked Complainants’ Exhibit G. 

By the Wirness: All changes made from original contract in 
regard to the openings have been done without consent or consulta- 
tion with myself or any one representing Mr. Foster. 

(). State the fact as to whether the city officials in these various 
public buildings have made any changes in regard to connections 
with openings In those buildings. 

A. They have made changes. 
ol (). Without you- consent, as I understand, or without con- 
sulting you or Mr. Foster? 


A. Yes, sir; they have made additions. 
(). Those additions require the supply of additional water? 
A. Yes, sir. 


(). State generally what they are—the extent of them—if you 
recollect. 

A. llave been alterations in the west side engine-house ; also in 
the east side and the High School building. 

(). Have you caused copies to be made of the various resolutions, 
ordinanees, and other action- had by the city council of the city of 
Joliet concerning these water-works, beginning with the Ist of De- 
ecember, 1879, and down to February Yth, 1855 ” 

A. I have. 

(Q). Look at the papers now shown you, comprising 157 pages, and 
state what they are. 

A. They are copies of the minutes of the city conneil, as printed 
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in the official paper of the city ; copies all made from the scrap-book 

in which the printed records of the city are kept, and from which it 

has been customary to copy the written records of the city. I have 

always esteemed them as official records. These copies include 

everything I could discover referring in any manner or shape, 
directly or indirectly, to the water-works scheme and the re- 

O15 ~~ sults following — December Ist, a to the date 
given here—February of this year. 

. You speak of the ser: ap-book in which these are kept by the 
city, What is that and how is it kept? 

It isan ordinary blank book, in which the city clerk, after 
Paes the records from the official paper, pastes the printed slips 
in their order, with all acts of the eity in regard to the minutes of 
its council, reports of committees, advertising for bids, and all the 
general business of the city. 

(). State, if you know,.if that book is the regular official record of 
the proceedings of the council, as kept by the clerk, In that form. 

A. I know that while city official myself that book was used, o 
the books were used, for transcribing from them to the written 
records the proceedings of the council, after approval. 

Q. Is it the usage of the council to approve its proceedings as they 
appear in this book in which the printed slips are pasted ? 

A. It has been. 

Has that been done with reference to the proceedings which 
you have copied ? 

A. I have not been present; I simply give my experience while 
there. 

Q. Have you yourself compared these copies with the book from 
which they were taken ? 

A. I have. 

Are they correct copies? 
O16 A. They are correct copies. 

(). Is this a correct COPY of the council proceedings as you 
found them in the hook in which they were pasted by the clerk to 
which you have testified ? 

A. it ts, sir. 

By Mr. Hicu: I offer the proceedings in question, consisting of 
187 transcript pages, In evidence, to be marked Complainants’ Ex- 
hibit H, and I will hand the exhibit to counsel for the defendant 
so that he may have it verified in such manner as he desires. 


Have you prepared from these council proceedings a summary 
in tabulated form showing the various bills that have been audited 
and allowed by the city council for water supphed by this svstem of 
water-works to the public buildings of the city ? 

A. I prepared such a statement some time ago for you, Mr. High. 
(). Look at the paper now shown you, consisting of 2 sheets, 
headed “ Water-works’ bills allowed by the city council,” beginning 
with the date of September 12th, 1881, Barrett & Son, tapping 
mains, $2.50, and continuing through that and the sueceeding page, 
and state what those sheets are. 
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A. These are copies of names in which city warrants were drawn 
for the payment of water rent and water fixtures for the use of the 
city of Joliet public buildings between the dates given. 

O17 (). Were all those figures taken from the council proceed- 
Ings ? 

A. Yes, sir; all taken from the proceedings. 

(J. Is that a correct summary or computation with the dates and 
names and amounts ? 

A. It is. 

Q. What do the names indicate in the third column? 

A. Names in the third column indicate the party in whose favor 
the order has been drawn, the warrant. [irst column ts the date ; 
the second, department of the city ; and third, the party In whose 
name the warrant Is made; in the fourth, the amount of the water 
in dollars and cents. 

(). Did you compile that in person t 

A. I did. 

by Mr. Hic: I offer in evidence the paper in question, indenti- 
fied by the witness, and the same may be marked Complainants’ 
texhibit I. 

(). State in what manner these payments for water supplied to 
the city buildings are made to you as manager of the company. 

A. Sometimes they are made by payment of cash by Mr. Blood 
or Mr. Kramer, and by the payment of cash by the secretary of 
the school board ; sometimes by payment in check payable to the 
Joliet Water Works Company. 

(). Whose check ? 

Check of the city treasurer; sometimes by a warrant payable 
to the Joliet Water Works Company. 
(). By whom are those warrants signed ? 
o1s A. Signed by the treasurer and countersigned by the clerk ; 
sometimes by payment in person of Frank Murray, chief of 
police. 


Mr. Dent, council for defendant, objects to Exhibit I as not being 
independent testimony nor competent in itself as evidence. 


Q. To whom are the various bills for water rent made out for the 
water used in these publie buildings to which you have testified? 

A. Made out usually in the name of the party who made the con- 
tract. 

(). For example, how is it in the case of the school-houses ” 
A. E. Phelps, school department. 

(). Low is it in case of police headquarters ? 

A. F. Murray, police department—no ; legal form bills are usually 
made in that way, and sent by mail to the parties themselves, to the 
— iduals, and allowed by the council at their regular meeting. 

After they are audited by the council who brings you the 
mone y generally or the checks and warrants? 

A. The money for the use of water by the schools is generally 
brought by the secretary of the school board. I think, on some oe- 
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easions, I have taken the warrants myself to the city clerk’s office, 
and that for the fire department is generally brought by one or the 
other of the engineers who made the contract with them. 
319 Q. Is that in the shape of a city warrant generally ? 
A. Sometimes in money, sometimes in check, sometimes In 
warrant? 
©. Whose check is it in case it Is a check‘ ? 
A. When it comes in the shape of a check it isthe city treasurer's 
check. 
And the others substantially in the same way ? 
A. Yes, sir. 
Cross-examination by Mr. Dent: 


Q. In looking at the copy of correspondence marked Complain- 
ants’ Exhibit C, which you produced, I find there is a reference in 
what purports to be a copy of a letter from yourself to A. F. Knox, 
dated February 21st, 1554, to some communication to the committee 
of which Mr. knox seems to have been chairman; have you that 
communication or a copy of it? 

A. I have that communication at Joliet. 

Q. You have not brought it with you”? 

A. No, sir; | haven’t it here with me; it is the report of the 
committee printed 

(. I do not ask you as to its contents. From this copy of cor- 
respondence just mentioned it appears that you addressed commmuni- 
cations to Mayor Kelly, under date of May Joth, 1885, and August 
7th, 1883, four communications, making reference to the plans for 
renovating the works, and the Jatter communication—what was 

recommended by Mr. Cregier; was there any reply to your 
020 communication of May 15th, 1885? 
A. No, sir. 

Q. The reply to the latter communication—that is to say, the one 
dated August 7th, 1883—is the mayor’s letter of August 11th, 1883, 
is it? 

A. It appears to be; yes, sir. 

Q. You made no direct application to the city council in these 
matters, did you? 

A. Not at that time; I addressed the mayor as the chief of the 
city. 

@. You knew that there was great dissatisfaction with the water- 
works, did you not, at the time of the appointment of Mr. Paige as 
receiver, and prior to that time? 

A. I knew very little about it at that time; I knew there was 
trouble; to what extent I did not know. 

(. Had you yourself presided over a meeting of citizens, at which 
the subject of the water-works was considered, prior to the appoint- 
ment of Mr. Paige? 

A. I presided at a meeting; yes, sir. 

Q. Did you not understand that there was very serious complaint 
against the water-works company — the water, and the way in 
which the business had been done by the water- works company at 
that time? 
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A. Nothing further than that the water-works were unable to — 
the company of Mr. Starr to perfect the test called for; at least that 
was all that was under discussion. 

(). Do vou remember the date of that meeting? 
O21] A. My impression is it was in December of—I don’t 
know what year; some time in the fall when I was to make 
the test; perhaps it was 1881—October or November. 

(). What action was taken by the meeting; do you remember? 

A. The meeting to which I refer is this one under title of “Spee- 
ial meeting,” December 6th, of the city council. The following 
communication was received and read: To the honorable mayor 
and city council of the city of Joliet: At a meeting of citizens held 
at the board of trade rooms in this city Monday evening, Decem- 
ber Sth, 1SS1, J. G. Ellwood presiding, the following Was ordered, 
viz: That the said council be requested by the citizens here assem- 
bled to order a test of the water-works’ capacity in throwing water 
from 5 different hydrants in the city at the same time toa height 
of 100 feet, said test to be of three hours duration. Respectfully 
presented. J. b. Fithian, secretary of the meeting.” 

(). Was that test ever submitted to? 

A. Not to my knowledge, nor asked for, to my knowledge, by the 
council. 

(). Did you follow the matter up to see what was done? 

A. No, sir; I did not, further than this, that within a few days, 
as Was ny impression, after that tie city council declared the con- 
tract forfeited. 
©. You knew something of the condition of the water-works 

company at the time the receiver was appointed, did you not? 
doe A. Do you mean officially ? 
(). Yes. 

A. No, sir; I did not. 

(). Did you know it was embar-assed a good deal? : 

A. I did not; I didr’t even know a single gentleman interested 
in the water-works. 

Q. Did you know there was complaint of the water, the way in 
which it did its work ? 

A. I never heard in regard to complaints until after I came into 
charge of matters then I recall—that is, during the summer when Mr. 
Paige and I were acting, he as receiver and Las representative, of the 
company. 

(. At what time did that connection of yours begin ? 

A. My connection began about the middle of May, 18835, Mr. 
Paige continuing in his capacity until the last of August, I think it 
was, of that year, dist of August. 

(). You had to do with the preparation of the test well ? 

A. Mr. Paige continued to run the works as before during that 
time, and I was planning and arranging for the work to proceed as 
directed by the consulting engineer, Mr. Cregier. 

(). Where were those test wells located ? 

A. One of them within a few feet of the northeast corner of the 
old Engine-house building, the other one west of that building some 
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45 or 50 feet, and a little south of it; both of them in gravel 
banks. 
d20 (). Was either of them in the reservoir ? 
A. No, sir. 

Q. Do you know of anything being done in the reservoir to find 
springs by dredging ? 

A. No, sir. 

(. Do you know the condition of the water in the reservoir while 
Mr. Paige was acting and operating the works or before ? 

A. Yes, sir; during that summer that he was acting, and I was 
there, I knew considerable of it. 

(. There was complaint of it, was there not ? 

A. None to me that I can recall; I had nothing to do with that 
part of it during that season. I should not wonder if there was com- 
plaint; at times the water was very low, and became hot, and had 
not all the appearances of good drinking water. I presume there were 
complaints. [ don’t know that at all. I think if I had been forced 
to use that water | should have complained necessarily. 

(. At the time the test samples were sent up here for analysis 
how was the water in the reservoir; standing low or high in the 
reservoir ? 

A. I don’t reeall that exact date; my impression is that there was 
not very. much water in the reservoir during those days; I think 
about that time, thereabouts, the works never operated only 12 or 14 
hours a day. 

Q. The reservoir is in a gravel bed, is it not? 

A. Yes, sir. 
O24 (). May not the water in the well come in part from the 
reservoir, the water soaking and running through the gravel? 

A. I can only give an opinion; I think not. 

(. On what do you base your opinion ” 

A. For the reason that the water has remained at the same gen- 
eral level in the reservoir, no matter what the various levels were 
in the well; very little variation. The only natural variation in 
the reservoir has been from the extended and extreme dry weather 
or freezing up of the surrounding country when changes take place. 

(). Have you been pumping at all from the reservoir since you 
have had the test well? 

A. We run a few strokes there after making this connection week 
before last with the reservoir. That is all there has been pumped 
from it. 

@. What is the reason of your doing that? 

A. For the simple reason that we were making connections there, 
and it was done for the purpose of testing the joints in the pipe. 

(. ‘Then, for what is the reservoir used ? 

A. For nothing, excepting the water in it is used a portion of the 
time for our boilers, and for condensing the stream in our condens- 
ing evlinders. We have an independent connection for that pur- 
pose. 

Q. Is the well entirely disconnected from the springs, from 
325 any stream near by where water may run from the gravel 


‘ 


pile ? 
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A. It is at the present time connected with the spring, connected 
with the reservoir, with tiling, iron pipe, and valves, so that it may 
be governed at the works itself to utilize that water from the springs 
or not. : 

Q. Does the water from the springs run into the well now? 

A. Yes, sir; it is running in the well now. 

(). There is a stream ? 

A. Yes, sir; this water is permitted to run in there now. It is 
connected to do that. 

(). Is there a continual flow from the spring intu the well? 

A. No, sir; not all the water that comes down. 

(). How is it separated ? 

A. The water from the spring is brought down by tiling and iron 
pipes to a settling basin divided into three apartments, and [there] 
isa tile running to and connecting with iron pipes and a valve 
leading into the well out of this same apartment, and above it is an 
overflow pipe, so that when the valve is closed and the engine run 
the water overflows and runs off in its old course. 

Q. Do you get the principal portion of the water from the spring? 

A. We can get all that the pipe can conduct; can get it all. 

(). That spring was a supply for the reservoir before you had the 
well, was it not? 

A. It ran into the reservoir and contributed towards the supply 

there. 
326 (). Do you know whether, as a matter of fact, the consum- 
ers now use the water largely for lawn purposes and not for 
drinking purposes ? 

A. No sir; Ido not. It is not used so largely for iawn purposes, 
because it has been restricted. It is used more for culinary purposes 
than heretofore, because all the connections that have been made the 
past vear have been required to be carried into the houses before 
they stopped in the yard. 

(). You spoke of there being wastage of water after you entered 
into possession ; was not that in the service-pipes rather than from 
the mains? 

A. It was due to both, and also to the faulty plumbing through- 
out different places, as well as wasting. 

(). Was it— chiefly to the service-pipes ? 

A. No sir; it was not. My recollection is that we found in the 
vicinity of 10 or 12 faulty and damaged service-pipes, some of them 
quite bad and some of them were not serious, but not to exceed 12, 
according to my recollection. 

(). The service-pipe belongs to the consumers, don’t it? 

A. The service-pipe is paid for by the consumers, but the water is 
within the control of the company; that is the customary mode of 
proceeding. 

(). Did you have conversations with Mr. Paige about that waste 

of water while he was receiver ? 
O27 A. I don’t recall anything in the way of a conversation 
with Mr. Paige about waste of water, except i think in the 
full preceding the sale, when he told me that he had found some 
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corporation stops open. [ don’t recolleet any other in regard to it 
while he was receiver. 

@. You do not remember that 1t was sugvested that the consum- 
ers were chargeable with the water wasting from the service-pipes ? 

A. I don’t recollect any conversation of that kind. 

(). You spoke of the tiling between the springs and reservoir be- 
ing more or less disconnected about the time you took possession 
and of the cement and rings being gone in some cases; had not that 
been done since you were there as receiver a considerable part of 
the time”? 

A. There has been no connection made there until this last sea- 
son ; not been counected until within the past month. 

Q. How long was it disconnected ? 

A. That I don’t know; I found it so when I took possession. 

Q. You don’t know ? 

A. How long standing, no, sir. 

@. You don't know when the disconnection occurred ? 

A. No SIT. 

Q. The water was running across the road without being conducted 


under any tlilng at all? 
A. Running just about as you found it when you were there, 
v28 excepting there were a few tiles from the the bridge, scattered 
here and there through to the reservoir; that was about the 
only difference. 

Q. Running under the culvert and in open stream part of the 
way? 

A. Yes, sir. 

Q. You don’t know how long that was so? 

A. No, sir; I do not. 

Q. The stream was really lower than the barn you referred to, 
was it not? 

A. At the culvert considerably lower; north of the track considera- 
bly higher, the barn being between the culvert and the source of 
the spring. 

Q. The 414 thousand gallons and upwards of water which you 
say you pumped in 592 days came from the well? 

i. Cs, SIP. 

@. Combining the water from the spring, so fur as it ran into the 
well, with the water that was found in the well ? 

»- A. No, sir; the spring had nothing to do with this measurement. 

Q. When did the spring water run first into the well? 

A. During the month of June. 

(). 1885? 

A. Yes, sir; within the past thirty days the connection was 
made. 

Q. The quantity you stated was up to the 51st of May, 1885? 

A. Yes, sir; that water, as I stated, came entirely from the well 

without any other supply. 
329 Q. You spoke of an expenditure of between $27,000 and 
$28,000 before this bill was filed. That includes all the out- 


lays having reference to the business, does it? 
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A. It included the expenditures of construction account. No, sir; 
it does not include expenditures of all kinds. There have been 
some large attorneys’ fees and court costs that are not included in 
that item. 

(). You know nothing yourself as to the correctness of Mr. Sup- 
plee’s statement as to the amount expend d,do you? 

A. Approximately, ves, sir; absolutely, no. I was not interested 
in the matter at the time the work was being done, and know only 
from reports that have come into ny hands of the size of the mains 
and the location of them. So far as the location is concerned and 
the size of the mains is concerned, in any case where we have had 
occasion to reach them, I have found them correctly reported, and 
we have had to reach them in a great many cases. 

Q). You have relied upon reports of superintendents ? 

A. Not absolutely. I have been present myself at a great many 
of these measurements. I have necessarily to rely upon these re- 
ports, but personally I have examined a good many of these mat- 
ters myself. 

(). How does the pump and engine-house which you have built 
compare with the one which existed when you took posses- 


sion ” 


vo) A. We think we have constructed a building there now 

that is safe and durable in ail respects. The other building 
was not a satisfactorv building, as the walls were beginning to show 
signs of cracking before the machinery was moved. 

(). It was an imperfect building ? 

A. Yes, sir; an LELh pM rfect building. 

Q. Were not the hydrants which you found when you entered 
Into possession in about the same condition as when they were 
placed there by Mr. Starr? 

A. Lam not prepared to answer that question. I don’t know how 
they were when Mr. Starr placed them there; they were in very 
bad condition when we took them out. 

(). They may not have been very good hydrants in the first in- 
stance * 

A. I don’t think they were the best hydrants manufaetured when 
they were placed there. Some of them had been in use in supply- 
ing watering carts for a long time, and required very little over- 
hauling; were doing their work very nicely. 

(). How did vou get at the number of water-takers in the month 
of July, 1884? 

A. My remark was paying water-takers in my testimony; I got 
at the number that were paying from the consumer's register. 

Q. And do you not think there are more paying water-takers ? 

A. I had contracts with 552 parties that were paying for water on 
the 20th of July. 

(Q). Do you know whether they were new consumers to a great 
extent? 

A. About 180 to 140 of them that are new consumers; 

some 40 or 50 in that neighborhood that were connected with 

the water-works before; some of them were using water, and no ar- 


22—1114 


“> 
we 
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connected and not using the water, and have since that time had 


the water turned on. Ido not know that any of the old 149 have 


left the company; think they are all taking water, or parties who 
are residing in their places are taking water, from us. 
(). It has been to your interest, or rather been a part of your busi- 


ness, | suppose, to put the company or the water-works in a favor- 


able condition before the public as much as possible since you have 


been connected with it? . 

A. Yes, sir; | have aimed to make the water-works a success. 
The gentleni n interested in it have responded to all demands for 
money, and have given me assurances as well as acts that they de- 
sired to make that system of water-works good. 

(). Now, speaking of the public sentiment there, have you not 
cultivated acquaintances with people in favor of the company ? 

A. Since the filing of this bill lL have not discussed water-works 
questions with the people at large in Joliet, nor with the subseribers 
originally. Since our failure to negotiate with the city I felt per- 
| fectly willing to submit this matter legally and let it stand 
so2 upon its merits,and I have not taken any pains at all to 

bias or call upon anybody or considered it necessary to change 
their mind about these works. I have found it necessary to let it 
stand upon its own bottom, and if it couldn't do that ‘let it die. 
That is the long and short of it. [ have not undertaken to school 
or coach anybody upon the question. 

(). You did find it necessary to make very material changes when 
you came Into possession—such changes as you have spoken of her 
in regard to digging a well and having a new engine-house, and so 
on; those changes were made under the engineer’s advice ? 
A. Yes, sir. 

(). Have you had any other engineer than Mr. Cregier? 
A. No other consulting engineer; no, sir. 


Redirect examination: 

(). You spoke, on cross-examination, of finding the hydrants— 
some of them—in, bad condition when you took possession. ‘To 
what was that bad condition due, if you know ? 

A. I could only answer presumedly ; I can tell the condition of 
the hydrants as we found them. 

(). I mean that. | 

A. Many of the Th) cracked: thie pipe coming uy) out of the eround 
cracked so as to admit of a stream of water—a vi ry considerable 
stream In some cases; this was plainly visible above ground, and in 
2 oro Instance Sa large quantity of water running so fast that lt 

even made pools and puddles in the gutters. 
OO (). Is it not a fact that the city had not used any of those 
hydrants? 

A. No; not to my knowledge. 


(Q). And was this defective condition due in part to this want of 


) 
lise ! 


A. It was due chiefly to neglect. 


rangement — made in regard to payment; had not paid; some were 
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Counsel for complainants now requests counsel for defendant to 
produce the map referred to in the testimony of Thomas B. Supple, 
Jr., as having been delivered by him to the chairman of the com- 
mittee appointed by the city council of Joliet, and asks the counsel 
for the defendant to produce it at any time before he closes his testi- 
mony. 


Dy Mr. Iliciu: I now offer in evidence the original deed from 
John |. Bennett, master in chancery, to Joseph Ehiller Foster of the 
property known as the Brown farm, referred to in the bill of com- 
plaint, the deed being dated August 15th, 1855, acknowledged on 
the Sane day be fore rank [. Bennett, notary publie, and recorded 
in the office of the recorder of deeds of Will county December 14th, 
ISS3, book 222, page 388, and the same may be marked Complain- 
ants’ Exhibit kk. 

Also the deed by Elijah B. Sherman, master in chancery, to 
Joseph Hiller Foster, trustee, conveying the property of the City of 
Joliet Water Works Company, under the master’s sale had pursuant 

to the decree in this court in the case of Knowlton v. City of 
Oot Joliet Water Works and others, dated November 10th, 1884, 
acknowledged on the same day before John W. Smith, notary 
public, and filed for record in the recorder’s office, Will county, 
December 22nd, 1884, recorded in book 252, at page 118, and the 


same may be marked ¢ ‘omplainants’ Exhibit I. 


[ also Gtler in evidence the original files, pl adings, [and | dCCOrM- 
panying papers, with the various orders, decrees, master’s reports, 
and all other proceedings had in the case of Edward R. Knowlton », 
The City of Joliet Water Works Company ef a/. in the original bill 
and Upon the cross-bill in the same case of the Guarantee Trust and 
Safe Deposit Company v. The City of Joliet Water Works Company 
ct al.,on the chance ry side of this court, with the right to each party 
to use such portions of the same as he may desire upon the hearing 
of the cause or in making up the certificate of evidence, if it shal 
be ble Aone pts atter. 


Adjourned indefinitely. 
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Read this receipt. 


Uxrrep States Express Company, 
JOLIET, ILLS., July 17th. 1885. 

Received of S. B. Reed 1 b’x, said to contain —: value, — dollars, 
and marked Dr. J. H. Ransch, s’y State b’d of health, Chicago, 
which we undertake to forward to the point nearest to destination 
reached by this company, only perils of navigation excepted ; and 
it is hereby expressly agreed that said United States Express Com- 
pany are not to be held lable for any loss or damage, except as 
forwarders only, nor for any loss or damage of any DOX, package, or 
thing for over S950, unless the just and true value thereof is herein 
stated, nor for any loss or damage by fire, the act of God, or of the 
enemies of the Government, the restraint of governments, mobs, 
riots, insurrections, or pirates, and from any of the dangers incident 
to the time of war; nor upon any property or thing unless properly 
packed and secured for transportation; nor upon any fragile fabries 
unless marked upon the package containing the same; nor upon 
any fabries consisting of or contained in glass. If any sum of money 
besides the charges for transportation is to be collected from the 
consignee Ol) delivery ot the prop rty deseribed therein, and the 
same is not paid within thirty days from the date thereof, the shipper 
agrees that this company may return said property to him at the 
expiration of that time, subject to the conditions of this receipt, and 
that he will pay the charges for transportation both ways, and that 
the liability of this company for such property while in its posses- 
sion for the purpose of making such collection shall be that of ware- 
housemen only. 


FOR Tlik PROPRIETORS. 
J. MOONEY, Agent. 
Pa 2d. 


| Written across the face:| For analysis. 


337 Exuipir “C, 
Copy. 
Jouiet, Iui., May 15th, 1883. 


To the honorable Thomas J. Kelly, mayor city of Joliet. 


Dear Str: Ata meeting of the Joliet Water Works Co. held this 
day De Witt C. Creiger, city engineer of Chicago, was selected as 
consulting and mechanical engineer for this Co. 

Hleis now preparing plans for renovating the works which, so 
soon as completed, will be submitted to you and the council for 
your approbation. 

This will be accomplished as speedily as possible. 

] am, sir, resp’y yours, 


JAS. G. ELWOOD. 
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JOLIET, Itn., Aug. 7, 1885. 


Hon. Thos. J. Kelly, mayor of the city of Joliet. 

DEAR SIR: Shortly after the reorganization of the Joliet Water 
Works Company I advised you that the mode of reconstructing the 
water-works plant had been piaced in the hands of Ion. De Witt C. 
Creeier, chief ¢ ngieer of the Chicago water-works, ete. 

[lis report has been necessarily delayed until he could, by CCr- 
tain tests, determine the plan of action for perfecting the system. 

A six-inch pp has been driven toa depth of 55 feet below the 
surface of the ground, and after three days’ continual pumping by 
steam, and this Quantity of water measured hourly, Mr. Creyvier 


} 
' \\ 


’ 
; : . 
AC PLILP VES . 


reports as 
3058 .“ The tests recently inaugurated to ascertain whether water 
was obtainable in sufficient quantity and of a potable quality 
have progressed to a point where, from practical demonstration, I 
am satisfied that a di pth of 55 feet below the surface water may be 
obtainable in ample quantity to abundantly supply the city of Joliet. 
The next equally important question remaining unsolved was the 
quality of this water Not trusting to sight, taste, or appearance, a 
careful chemical analysis of this water has been made by a compe- 
tent professor... From the result of our experiment I find we have 
plenty of water ot a superior character.” 
The analysis of Prof, John H. Long of this water is [as] follows: 
The constituents are given in grains pr U.S. gallon. 


~— 


Carbonate of lime i-----_--- 6.677 Sulphate of sodium .. 16,06 
a magnesia osece bade « Unioride “ - - Lrace. 
” ices EE - ET na sie tei 614 
Sulphate of lime-.-------.- 3.854 Organic matter ----_. None. 


Which he considers good. Mr. Cregier recommends the construct- 
ing of a pump well, say, 20 feet in diameter to a depth of 35 feet 
or as near that point as practicable; that a new pump-house be con- 
structed, foundations for engines be built, boiler & machinery moved 
to the new site, properly repaired and supplemented, a new smoke- 
chimney built, and such other matters attended to as may be neces- 
sary to insure a reliable supply of water for domestic and fire serv- 
ice. 
This company are now carrying out the ideas proposed by Mr. 
Cregier as rapidly as labor & material can do the work, and I ean 
further assure you it is their intention to perfect the system of water- 
works as rapidly as possible. 
To accomplish this the company are using the individual 
309 means of its stockholders to an extent to be limited only by 
the necessity of the undertaking. ‘The partiesin interest own 
$125,500.00 of the bonds of the old City of Joliet Water Works Com- 
pany. ‘They have purchased at master’s sale the original plant, and 
with the money now in hand have already an investment in this 
property of over 8165.000.00 besides the funds in court to pay certain 
claims vs. The City of Joliet Water Works Company. I mention this 
fact that you may see these parties have an investment of sufficient 
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magnitude to warrant their putting these works in a condition tomake 
it desirable for the publie to patronize them. While the delays may 
seem Inexcusab le, | be Y to say that the bonds of the old company 
were held by over 25 parties scattered at almost as m:; hy localities 
in Eastern States, he it was consequently very difficult for ideas to 
harmonize or concentrate until anew organi ation should be efleeted, 
which could only vecur after a sale ordered by the courts. Since this 
event the company is acting in entire harmony, accord, and with 
energy. I give the above statements due you as chief executive of 
this city, and also ask in justice to the parties who have as much at 
stake you would permit no obstacles to interfere with the complet- 
ing of the works, for which only a reasonable time will be required. 
An examination of the labor at the works will evidence the above. 
Resp etfully Yours, 
JAS. G. ELWOOD, Seer fary 


40 Orrice or City ATTORNEY, 
Joniet, Ine., Aug. 11th, 1885. 


Jas. (yr. Iclwood., ’sq., sec’y Joliet Water Works Company, Joliet, 
tI. 


Dean Str: Your letter of the 7th inst. at hand and its contents 
carefully noted. 

The claim of your company is, as I underst: mic it, a suecession to 
whatever rights, privileges, and franchises the Joliet Water Works 
Company—as acquired under a certain contract and od eagglenental 
contracts made between Jesse W. Starr, Jr.. on behalf of said com- 
pany and the city of Jolie-—may have had or possessed at the time 
of its purchase by the persous into whose hands it passed under the 
sale you have referred to. Whatever rights may have been given the 
original Joliet Water Works Company by virtue of that contract or 
otherwise Lam convineed were forfeited, and on and after the 13th 
day of December, A. D. ISS1, ceased to exist. On that date the con- 
tract and supplemental contracts heretofore mentioned between 
Jesse W. Starr, Jr., and the city of Joliet, which were the only con- 
tracts entered into by this city for the erection of a systenl of water- 
works, were by the said city of Joliet rescinded. 

Your attention is respectfully called to the copy of the proceedings 
of the city council, herewith enclosed, by which it revoked all privi- 
leges and franchises given and rescinded the contract. Since the 
rescission of mg contracts aforesaid no other or further contract 
his cis been made by the city of Joliet with any jn rsoli, } rsolts, or 
corporation for the erec tion, construction, reconstruc tion, maintain- 

ig, or repairing of any sVvs stem of water- works for Sil! dl city. 
ot] Any steps taken by your company in that direction are 

without the consent or permission or authority ot the city of 
Joliet and at its own peril. The city do not desire the prosecution 
of this work and will accept neither it por the benefits that may 
arise therefrom. 

Risp ily, THOS. J. KELLY, 

Mayor oO] thre City of Joliet. 
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JOLIET, Inu., Nov. 15th, 1883. 
Mr. J. G. E'wooa. 

DrEAR Sin: Regarding the matter we were talking about this 
morning, I ealled in to tell you that on consultation with different 
city officials I have coneluded to vive ho permission to those in 
the employ of the water-works Co. to do any work in the way of 
repair on any of these pipes or hydrants within the city limits, 
the sole reason for this action Ol} my part being the fact the city 
of Joliet recognizes the existence of no water-works Co. having any 
right of way nor any franchise allowing them to occupy the streets 
of our city. 


Respectfully, THOS. J. KELLY, Mayor. 


JOLIET, ILu., 12-7-'83. 
Mr. J. G. Elwood 
342? DEAR SiR ain finally of the opinion that if would Hol be 
for the interest of the « itv LO permit VOU, as representing cl 
water-works Co.,|to] interfere with the streets to enable you to repair 
your mains. 
Respectfully, T. J. RELLY, Mayor. 
(Special.) 
les. 21, 1884. 
Hon. A. F. Knox, chairman city council committee on water-works, 
Dear Str: I beg to acknowledge the receipt of the communica- 
tion from your committee, a copy of which I have forwarded to each 
of our directors. As soon as possible we will present a plan of a 
system which we hope will meet the views of vour committee. 
Resp't’'y yours, JAS. G. ELWOOD, 
Sec. J. W. W. Co. 


Maren lori, 1854. 
Hon. A. F. Knox, ch’m’n conference com. of city couneil. 

Dear Sir: I learn incidentally since my return of the intention 
of your committee to hold a meeting to-day. As our engineer ean- 
not be present with the map until Tuesday, 15th instant, | would 
request vou defer definite action until then. 

I hereby extend to you and your committee and the members of 
the common council an Invitation to meet out comsulting cnel- 
neer, Who will explain in detail the plan of the plant at room 
(), Post Othiece block, Ol Tuesday, ISth inst... at 2 o'clock }). Tid. 
Please make it convenient to be present. 

Re’p'yv yours, JAS. G. ELWOOD, See’ y. 


- 
mee 
———_ 
*- 
ams 


Marcu 1l7rn, 1884. 
Hlon. A. I. Knox, ech’m’n council com. W. W. 

Dear Str: In comphance with your wish I have arranged with 
Mr. Cregier to be here Wednesday afternoon and evening, 17th inst. 
He will be very happy to meet your committee at any time between 
4 & 6 or after 7.50 o'clock p. mn. Please invite the members of the 
council and others interested to be present, and oblige— 

Resp y yours, JAS. G. ELWOOD, See’y. 


THE CITY OF JOLIET VS. JOSEPH HNILLER FOSTER ET AL. 177 


Marcu 171, 1884. 
Hon. Thos. J. Kelly, mavor, ete. : 


Permit me to invite you and through you the members of the 
common council, city officers, and all citizens interested to meet our 
engineer, D. C. Cregier, Esq., on Wednesday eve. at 7.30 o’clock 
at room 6, Post Office block. The gentlemen will be here with the 
proposed plat of the water-works plant and ready to give explana- 
nations and respond to inquiries. As the question is of no small 
importance to the city, | would urgently request you invite all both 

in favor of or opposed to a proposition for water-works. 
3453 Resp’y yours, se JAS. G. ELWOOD. 


JOLIET, Iiw., Mar. 17th, 1884. 
James G. :lwood, Esq. 


DeAR Str: Your invitation to meet with Cregier on Wednesday 
evening received ; I shall be happy myself to be with you on that 
evening, and will notify the balance of the committee to be present. 

On Saturday I was not able to get the committee together. | 
even undertook to see them personally so as to answer your request 
at that time, and was unable to see more than two of them, and they 
were the ones who raised the objections to meeting on Tuesday. 

Truly-yours, A. F. KNOX (S.). 


OFFICE OF Crry ATTORNEY, 
| JoLiet, LutL.. May S, LSS4. 
Joliet Water Works Co., Joliet, Il. 

GENts: Permission is hereby granted you to go upon and dig up 
so much of the streets as may be necessary for the purpose of repair- 
ing the hydrants located at the following-named points : 

One cor. 2nd Ave. and Eastern avenue. 


sé és Ith sé sé sé 
s §*§ ee 6 lhl he at. 
éé ‘é Srl sé ss lL nion és 


+e 


“ © Collins and Irving 
One cor. Collins and Benton. 

344 This permission being granted, however, with the distinet un- 

derstanding and agreement that any rights or privileges of 

the city to or in said streets are not to be affected thereby, and that 

the city does not admit the existence of any contract between the 

said water-works and itself, but, on the contrary, with the distinet 

understanding that said company has no rights whatever in or to 

said streets, or any streets of said city, and if this permission is ae- 
cepted it is to be accepted with the above understanding. 


R’s’p'lly, THOS. J. KELLY, Mayor. 


(Endorsed :) T. J. Kelly, mayor. Relating to repairs of hydrants. 
May 8, ’S-4. 
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JouieT, Iiis., July 18th, 1884. 

To the hon. mayor and common council of the city of Joliet. 

GENTLEMEN: The undersigned respectfully requests permission 
from your honorable body to repair the mains and hydrants of the 
present system of water-works 1n) said city of Johet Upon filing it 
bond with the city clerk of said city of Joliet, in the penal sum of ten ' o 
thousand dollars, to save the said city harmless from all loss or dam- 
age by reason of granting such permission, or on account of any 
work done thereunder; such permission to be given without preju- ~ 
dice to the rights of said city, or of the undersigned or his assigns, 
under and by virtue of the contracts made by and between said city 
of Joliet and Jesse W. Starr, Junior. 

/ J. HILLER FOSTER, 


Tru fee. and Ln Di halt of Jolie if Vale r Works (p. 


[J liet, Tll., Oct. 1, i p. m. ] ae S. postage, one cent. | 
7 ‘ ; } - , 
U.S. postal card. U.S. postage. 


Nothing but the address Cali be placed O}) this side. 


Jas. G. Elwood, 
secretary Joliet Wat lr’ Works, — 


| Joliet, Il. 


Mr. Erwoop: We wish to rerun our water-pipes about next week, 
andaddaurinal. The billis correct. You would oblige us if[you| 
would present the bill for the engine-houses once in three months. 

“_ C.F. BLOOD. 


546 A 155. No. 157. 


[ hereby agree with the City of Joliet Water Works Company to 
take water for the term of one vear from date hereof: water to be 
furnished Upon the following-described premises, lo wit, engine- 
house No. one. on Ottawa St.. for the following purposes : One faucet, 

One closet, for watering horses Fand | scrubbing. Llagree LO pay lor 
same 2.75 per month; payable monthly, on the first day of each 
month, at the office of the company, in Joliet, Illinois. 

Said company or its agent shall have the privilege of entering én 
said premises to cxamine pipes, fixtures, and uses of water. 

That no alterations in pipes or fixtures shall be made, or addi- 
tional fixtures put in without notice to said Co., nor permit the 
carrying of water from said premise S, 

[ hereby agree to comply with the rules and regulations of the 
said Co. and all ordinances passed or to be passed by the city council 
of the city of Joliet. 

Joliet. Ill., Nov. 20, 1882. 


PRANK KRAMER. 
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347 A198. No. 130. 


We hereby agree with The City of Joliet Water Works Company 
to take water for the term of one year from date hereof, water to be 
furnished upon the following-deseribed premises, to wit: 

4th w’d school, 2.00: 5th w’d school, 1.50: high school, 5.00—3 
faucets, for the following purposes: School uses and water-closets. 

We agree to pay for the same 8.50 per month, payable monthly, 
on the first day of each month, at the office of the company, in Joliet, 
Illinois. Said COMmpany, Or its agent, shall have the privilege of en- 
tering said premises to examine pipes, fixtures, and uses of water ; 
that no alterations in pipes or fixtures shall be made or additional 
fixtures put in without notice to said Co., nor permit the carrying 
of water from said premises. 

We hereby agree to comply with the rules and regulations of the 
said Co. and all ordinances passed or to be passed by the city coun- 
cil of the city of Joliet. 

Joliet, IL., Oet. 5, 1882. 

KGBERT PHELPS, 
Pres. School Board. 
oS A 198. 
Inspector's ticket. ‘Turn-on order. 
Orrick Jonier Water Works Company, 
Jotier, Dee. 31st, 1884. 

Examine plumbing, and if satisfactory turn on water for— 

Name: oth ward public school. 

Premises : School. 

Street and No.: Pleasant, south of Marion 

Stop-box \o. —. 


, Secrelary. 


| find one service-pipe supplies the premises. There are the fol- 
lowing outlets to these premises: 

Basement: ——; Ist floor: ——. 

2d floor: od floor: ——. 

Yard: One hydrant. 

Stable: ——. 

Plumber’s name: -—— | 

Plumbing is leaking, and water turned on by me Dee. 31st, 1884. 

Lot frontage is —— feet —— inches. 

Deptii of main Is 


“ service-pipe is 
Remarks: 


THOS. Bb. SUPLEE, Jr., Inspector. 
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o49 A 195. 


Inspector's ticket. ‘Turn-on order. 


Orrice Jotier WATER Works Company, 
Jouiet, Dee. 31st, 1884. 


Examine plumbing, and if satisfactory turn on water for— 

Name: 4th ward public school. 

Premises: School. 

Street and No.: Broadway, north of Western ave. 

Stop box No. ——. 

———— ——— Secretary. 

I find one service-pipe supplies these premises. 

There are the following outlets to these premises: 

Basement: ——. 

Ist floor: One taucet. 

2d floor: ——. 

3d floor: ——. 

Yard: ——. 

Stable: ——. 

Plumber’s name: 

Plumbing is all O kK, and water turned on by me Dec. 3lst, 1854. 

Lot frontage is feet inches. 

Depth of main is ——. 
“ service-pipe is 

Remarks : 


THOS. B. SUPLEE, Jr., Inspector. 


J0U A 198. 
Inspector’s ticket. Turn-on order. 


Orrick JonietT WATER Works Company, 

JoLiet, Oct. 1st, 1884. 

Examine plumbing, and if satisfactory turn on water for— 

Name: E. Phelps, pres’t school. 

Premises: High school. 

Street and No.: N. Chicago. 

Stop-box No.: ——. 

— —, Secretary. 


I find one service-pipe supplies school & Electric L. Co. to Co.’s 
shop. 

There are the following outlets to these premises: 
sasement: 10 water-closets, 1 urinal, 1 faucet. 

lst floor: 2 wash-bowls (1 faucet ea.), 2 sinks (1 faucet ea.). 
2d floor: 2 wash-bowls (1 faucet ea.). 

3d floor: 


Yard: ——. 
Stable: ——. 
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a 
Plumber’s name: ' 
Plumbing is all O K, and water turned on by me Dee. 31st, 1884. 
Lot frontage is feet inches. 
Depth of main is 

" service-pipe is 
Remarks: 
. THOS. B. SUPLEE, Jr., Inspector. 
OO A 38. No. 51. 
Fr 


I hereby agree with the City of Joliet Water Works Company to 
take water for the term of one year from date hereof, water to be fur- 
nished upon the following-described premises, to wit: 

No. 2 engine-house, Bluff St., for the following purposes: 

One faucet in water-closet, one faucet In engine-room, hose con- 
nection. I agree to pay for the same 2.25 per month, payable 
monthly, on the first day of each month, at the office of the company, 
in Joliet, Illinois. Said company or its agent shall have the privi- 
lege of entering said premises to examine pipes, fixtures, and uses 
of water. 

That no alterations in pipes or fixtures shall be made or addi- 
tional fixtures put in without notice to said Co., nor permit the car- 
rying of water from said premises. 

[ hereby agree to comply with the rules and regulations of the 

= said Co. and all ordinances passed or to be passed by the city council 
of the city of Joliet. 

Joliet, Illinois, Oct. 4, 1882. 

o CHARLES F. BLOOD. 


doz A 38. 


Oa 
[Inspector’s ticket. Turn-on order. 
Orrick JoLier Water Works CoMPANY, 
JOLIET, Oct. 1st, 1884. 

Examine plumbing, and if satisfactory turn on water for— 
Name: C. I. Blood. 
Premises: Engine-house No. 2. 
Street and Ne.: N. Bluff. 
Stop-box No. -——. 


; Secreta y. 


I find one service-pipe supplies these premises. There are the 
following outlets to these premises: 


Basement ' 
Ist floor: One faucet, wash-bowl, one water-closet, one wash-pave. 
3d floor: ——, 

Yard: ——. 

Stable: 
Plumber’s name: J. Kammerman. Plumbing is all O K, and 
“e water turned on by me Dee. 12th, 1884. : 


9 SOR RR Re CRT ET aE iy yn : 
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Lot frontage is feet inches. 
Depth of main Is 
” ™ service-pipe is ——., 
Remarks: 
THOs. B. SUPLEE, Jr., Znspeetor. 
300 A 155. : 
Inspector's ticket. ‘Turn-on order. 
he 
Orrice JotietT WAatrER Works Company, 
JoLiet, Oct. 1st, 1SS4. 
Examine plumbing, and if satisfactory turn on water for— 
Name: Frank Kramer. 
Premises: :ngine-house No. | 
Street and No.: W. Ottawa 
Stop-box No. —— 
——— : Neer tary. 
[ find one service-pipe supplies these premises. ‘There are the 
following outlets to the premises: 
Basement: | 
lst floor: One faucet in sink, one faucet in truck-room. 
2nd floor: ——i 
5d floor: ee ‘ oy 


Yard: One water-closet, stable. 
Plumber’s name: 
Plumbing is all O K, and water turned on by me Dee. 9th, 1884. 


Lot frontage is feet Inches, . 
Depth of main is feet inches. 
Depth of service-pipe is feet inches. 


Remarks: 
THOS. B. SUPLEE, Jr., Inspector. 


354 ow vee 
Plumbers’ Permit. 


JOLIET, Inu., November 6th. 1882. 

Mr. J. Kammerman ts hereby authorized to tap main on Chicago 
street and run one-inch service-pipe therefrom to supply the follow- 
ing-described premises, No. 1 engine-house, and put one one-inch “- 
stop-cock inside of curb or fence line of said premises. 

This permit shall be endorsed by J. Kammerman and _ returned 
immediately upon completion of said work, giving information 
required, 

THE CITY OF JOLIET WATER . 
WORKS COMPANY, 

By J. D. PAIGE, Receiver, M. P. 


. 
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(Endorsed.) 
Information Re quire d. 


Name of water-taker: Engine-house No. 1. 

Occupancy of premises: Fire purposes. 

Running of services completed Nov. 12, 1552. 

Details in full of work: One faucet pipe from main on Chicago 
St. up alley. 

Dated, Nov. 25, 1882. 


JOHN KAMMERMAN, Plumber. 


OO” A 198. 
Joliet, Ills., Oct. 2, 7 p. m., IIIs. ] iU S. postage, one eent. | 
U.S. postal card. 
Nothing but the address can be placed on this side. 
Jas. G. Elwood, 
‘Secretary Joliet Water Works, Joliet, IIL. 
JoLiet, Oct. 3d, 18585. 
Your bill for “ school purposes ” for water is what we have been 
paying, & was to-day allowed by the school board, but—verbum 
sap ntibus eat ve rbum satis. 
ax . 
PHELPS, 
Preside nt School Board of thee City of Joliet, 
Will County, Llinois. 


356 : CoMPLAINANTs’ Exureir H. 
(Abstract of all proceedings of city council concerning water-works 


from December 1, 1879, to February 9, 1885. For full proceed- 
Ings of council see original Exhibit H in record.) 


Joliet, December 1, i879. Report of special committee on water- 
works recommending that city should not own the works, but that 
they should be owned and operated by a private corporation. 

December 8, 1879.—Clerk instructed to print 1 O00 copies of above 
report. 

January 27, 1880.—Resolved, That the council favor the erection 
of water-works by private enterprise, with the right of the city to 
purchase the same; that the committee correspond with parties en- 
gaged in the erection of private works to ascertain on what terms 
they can be erected, the committee being authorized to invite pro- 
posals. 

february 2, 1880.—Resolved, That the chairman of the committee 
on water-works be authorized to advertise in the “ Iron Age” and 

the “American Manufacturer.” 
O07 March 8, 1880.—Thomas Suplee, representing Jesse W. 
Starr, presents a proposition and contract. 
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Resolved, That the counsel accept the contract and authorize the 
execution of the same; that the plat here presented for the —— 
of the mains is ordered to be adopted as now drawn, and a com- 
mittee of seven, one from each ward, be appointed, with + Hale sana 
to cause said location on said plat to be carefully measured, and to 
locate hydrants, and to determine the size of mains, subject to the 
approval of the council. 

Committee of seven appointed. 

Ordinance 366 adopted regulating opening of streets by persons 
laying pipes, and declaring persons making such excayations liable 
for damage. 

March 13, 1880.—Alderman Pettigrew, from special committee of 
seven, reported that committee had agreed upon plan of eight miles 
780 fect of pipe; which plan was submitted to council and approved, 
and contract with Starr adopted. 

April 12, 1880.—Committee report certain corrections in contract. 

Report adopted. 


308 May 10, 1880.—Resolved, That a special committee be ap- 

pointed by the mayor, co ir of 83 members of the council 
with the mayor & city attorney , Whose duty it shall be to 
take a general oversight of the pr ed water-works during their 


construction. 

Aldermen Marsh, Haley, & Pettigrew appointed such committee. 

May 27, 1880.—System extended to ten miles. Mayor authorized 
to employ a competent surveyor on the part of the city to ascertain 
the exact distance of the plan of mains. 

October 8, 1880.—Second supplemental contract for substitution 
of spring water for artesian wells adopted. 

January 10, 1881.—Resolution adopted unanimously “ That the 
special committee for the supervision of the construction of the 
water-works be authorized and empowered to employ a competent 
civil engineer to advise with them in relation to such works, to 
be paid “only for the time actually employed by him under the 
direction of said committee.” 

April 11, 1881.—Time for completion of works extended to Octo- 

ber 1,1881, “ Provided that the interest of the city shall in 
009 no way be prejudiced thereby.” 

May 9, 1881.—Superintendent of streets directed to enforce 
the ordinance in relation to the water-works company leaving streets 
in good condition. 

June 13, 1881. Resolved, That a special committee of three be ap- 
pointed by the mayor to look after the interests of the city in con- 
nection with the water-works during their construction. 

July 18, 1881.—LEstimate of city expenses for fiscal year com- 
mencing July 1, 1851, as reported by finance committee. 


Fire department : 


IS iis tinted cmetninientik mamma $125 00 
Fire-al: I Te Ge ID os oiotcass Sitio ceretieinnes 100 00 
Water-works rent for sixty one ants nine months ciicieias 6.375 OO 
Plumbing and piping public buildings --.....-___-- | 375 OO 
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July 25, 1881.—Estimate of city expenses for fiscal year com- 
mencing July 1, 1881, as reported by committee of the whole. 


et a8 Wee RR...ncadalniseincennnmnel .. $100 00 
Fire department ; 

l‘ire-alarm line to water-works ......----- saan 100 00 

860 Water-works rent forsixty hydrants nine months. 5,000 00 

Plumbing and fitting public buildings ....---- S70 OO 


July 29, 1881.—Appropriation ordinance passed (embracing above 
items). 

August 1, 1881.—Tax ordinance passed (embracing above items). 

September 12. 1SS1.—Requisition of fire marshal for supplies ap- 
preved. Ordinance 414 passed requiring bonds to be given before 
excavating streets. Resolution providing for erection of fifteen 
drinking fountains. 

Alderman Marsh,from committee on claims,submitted the follow- 
Ing report: 


To the mayor and city council of the city of Joliet: 

Your committee on claims having examined the following bills 
would recommend the allowance of the same, and that warrants be 
issued for the same. 


lire department 
Barrett & Sons, tapping mains--.--- meee omwselnninid oan 
Adopted. 
October 10, ISS1.—Report of committee On claims unanimously 
adopted approving the following bills and recommending that war- 
rants be issued therefor: 


Sb] School department: 


Barrett & Sons, fitting water-pipes...........--..-.-----. $31 19 
do. do. BOO Wee 6 OO GOs Oa aeeaes 26 4Y 


November 14, 1881.—Communieation from water-works com- 
pany stating that works were completed, and asking council to name 
an early day for the test. Communication placed on file. Super- 
intendent of streets ordered to see that cross-walks and private 
drains are left in cood condition. 

December 6, 1881.—Report of a meeting of citizens submitted 
requesting council to order a test of the works in throwing; water 
from five different hydrants at the same time to a height of one 
hundred feet. Water works committee requested to make such test, 
and to attach the hose to hydrants located near the Opera House, 
St. Patrick’s church, Robertson’s house, German Catholie convent, 
Union school-house, and to throw streams for two hours’ duration. 

December 7, 18581.—Communieation from Starr rejected. Starr 
allowed use of hose and nozzles. > 
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December 12, 1881.—The following communication was read: 
“'To the mayor and city council of the city of Joliet. 
562 GENTLEMEN : To obviate all doubt as to the capacity of the 
water-works, I will put in one set more boilers, increasing the 
present capacity of the boilers one-half, and I will do so imme- 
diately upon being advised that the same will be satisfactory to the 
council. I ask the council to accept the works subject to my put- 
ting in such additional boilers. 


** 
’ 


JESSE W. STARR, Jr. 


Communication rejected. 


Motion adopted that the mayor appoint a committee of three to 
draft resolutions for revoking the contract with Starr. 

December 12, 1SS1.—Majority report of committee submitted 
recommending passage of the following resolutions: 

l; Resolved, That torasmuch as the said Jesse W. Starr, Jr., has 
failed, neglect d, and refused to construct the sala water-works iis 
he had agreed to in the said contract and supplemental contracts in 
the particulars designated in the foregoing preamble and in other 
particulars not therein or herein particularly described and set forth 
and set out, the said city of Johet does hereby refuse to accept the 
said water-works or any part thereof; and 

2. Beitfurther resolved, That all the rights and franchises 

563 granted to the said Jesse W. Starr, Jr., his successors or as- 

signs, be, and the same are hereby, revoked, determined, and 
forfeited ; and 

3. Beit further resolved, That the said contract by and between the 
said Jesse W. Starr, Jr., and the city of Joliet, and all supplemental 
contracts referred to in the preamble and resolution be,and the same 
are hereby, declared forfeited and annulled. 

(Signed) PoC. HALEY, Chairman. 


Minority report of committee submitted recommending that 
notice be given the contractorand thatan opportunity be given him 
of making such changes and modifications as are required to com- 
ply with the contract. 

Majority report adopted by a vote of nine to three. 

Keb’y 15, 1882.—Resolution unanimously adopted instructing 
city clerk to advertise for bids for sewer, gas, and water pipes to High 
School building. 

City clerk’s advertisement for same. 

Mareh 13, 1882.—Bids for same reported. Whole matter 
364 referred to committee with power to act. That part of the 
specifications referring to water-works company stricken out. 

May 8, 1852.—Mayor’s annual message refers to resolution of 
council declaring that the water-works company have failed to com- 
ply with their stipulations with the city. Ilere the matter of an 
ample supply of water for fire purposes rests, and while | regret 
That it isso ] cannot recommend any other course for you to pursue 
than to carefully guard the rights and interests of the city. 


a 
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June 12, 1882.—Petition of the water-works company asking 
council to fix a meeting to consider matters of difference between 
city and company laid on the table. 

June 28, 1S82.—F ive thousand dollar hydrant rental fund trans- 
ferred to contingent fund. | 

July 10, 1S82.—Contraet awarded Patrick MelIfugh for building 
drain and to allow city to lay gas and water pipes in drain. William 
Donahoe, from fire and water committee, to whom was referred pe- 
tion of water-works company, stated that Mr. Starr desired to meet 

the council some evening next week. Motion adopted that 

o60 when council adjourn it adjourn to meet Saturday, July 15. 

July 15, 1882—On motion of Wilham Cope the school 

committee were authorized to attend to laying of water-pipes in the 
excavation for school-house drain. 

September 11, 1882.—Committee on claims recommend the 
allowance and payment of claim of Barrett & Son for pipe and labor 
— high school, S103.54. 

Adopted unanimously. 

Septem ber i, 1SS2.—Bill from water-works Company for nine 
months’ rent for water for west side engine-house, S18. 
teferred to city engineer. 

October 9, 1882.—Tothe hon. mayorand city council of Joliet: Your 
committee on claims having examined the following bills would 
recommend the allowance and payment of the same, and that war- 
rants be issued therefor: : 


School department : 


Joliet Water Works Co., water one vear, 350.00. 

Report unanimously adopted. 

The city attorney, to Whom was referred the bill of the Joliet 

‘Vater Works Co., for $18.00, being for water furnished to en- 
366 gine-house No. 2, reported in favor of the allowance of the 
bill in full. 

Report adopted, all the aldermen present voting in the affirmative. 

November 13, 1SS2.—Committee on claims recommended payment 
of bills for school department, Joliet Water Works Company, water 
rent, SS_50). 

Unanimously adopted. 

January 8, 1885.—Resolutions adopted reciting that Starr having 
failed to comply with his contract and the works being in the hands 
of a recet Ver, a committee of three be appointed to solicit plans and 
specifications and bids for a system of water-works. 

Committee appointed. 

february 12, 1853.—Committee on claims recommend payment 
of bills for water rent, C. F. Blood, 89.00: KF. Kramer, $9.25. 

Unanimously adopted. 

May 14, 1883.—Mayor’s annual address recites that [the] water- 
works system was totally unfitted for all required purposes; that 
council properly refused to accept it and declared the contract void, 
ana that the city requires and will have ral good system. ay [ would 
therefore respectfully recommend that the parties owning the water- 
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works here be notified that they must at onee bring before 
867 the council whatever propositions for furnishing the city with 
water they may be prepared to offer. I would also call your 
attention to the probable advisability of the city owning its own 
water-works.” 
THOMAS J. KELLY, Mayor. 


Committee on claims recommend payment of bill of water-works 
company for water rent of school department, $42.50. 

Unanimously adopted. 

June 11, 1885.—Resolutions adopted reciting failure of Starr sys- 
tem, and recommending appointment of committee of five to devise 
a suitable system. 

Committee appointed. 

July 9, 1885.—Cemmittee on claims recommend the payment of 
bills for water rent of school department, A. Pflagler, $10.00; Frank 
Kramer, cash paid water-works company, $11.00; Charles Blood, 
same, $9.00. 

Unanimously adopted 

July 18, 1883.—Committee on water-works report recommending 
construction of works. 

August 15, 1885.—Committee on claims recommend payment of 
Joliet Water Works Company three months’ rent, school depart- 
ment, $25.50. 

Report adopted. 
068 Committee on water-works report plan for work in 
detail and favor their construction by the city, and recom- 
mend that steps be taken to rid the streets of the mainsand hydrants 
placed — by the water-works company. 

October 6, 1585.—Committee on claims recommend the payment 
of bills of water-works company for water rent for school depart- 
ment. Referred to Judiciary committee and city attorney. 

November 12, 1853.—Committee on claims recommend payment 
to Egbert Phelps — water rent, school department, $16.50. 
Adopted—ayes 10, noes 1. 

fes( Various other bills for the use of water furnished to publie 
buildings of the city between October 9, 1882 and March 9, i&S5, 
aggregating forty-two bills in all, were in like manner audited by 
the committee on claimsand approved by the city council, and war- 
rants ordered to be issued therefor. The action of the council in 
thus approving each specific bill appears in Exhibit H of the coun- 
cil proceedings in detail. For the summarized statement of the bills 

thus audited, see Complainants’ Exhibit I, post.) 
869 December 10, 1S73.—Petition of water-works company re- 
celved asking leave to make necessary repairs of streets. 
Referred to judiciary committee and mayor. 

January 14, 1884.—Petition of James G. Elwood and IT. A. Sauger, 
directors of water-works company, asking appointment of a commit- 
tee of the council to confer regarding a new contract upon a just and 
equitable basis. Placed on file. 
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January 16, 1884.—Special meeting to consider communication 
from the water-works company: 


To che mayor and city couneil of the city of Joliet . 


“The undersigned, resident directors of the Joliet Water Works 
Co., would respectfully announce to your honorable body that they 
have been clothed with full power to open negotiations and enter 
Into a new contract with the city upon a just and equitable basis, 
without any attempt to state in detail the amount of work which has 
been aceomplished ; but entertaining the utmost confidence in the 

result of any official examination which shall or can be 
310 made, the undersigned respectfully ask that your honorable 
body will appoint a committee to confer with them at once 
with a viewto this object. 
JAS. G. ELLWOOD. 
H. A. SAUGER. 


Committee of five from the council, including the mayor and two 
citizens, appointed to consider proposition and report. 


March 22, 18S84.—Petition of L. E. Ingalls for permission to tap 
the city water and drain pipe on Chicago street and connect same 
with his building; granted on condition that same does not inter- 
fere with water-supply of high school. 

April 14, 1884.—Report of water-works committee adverse to ac- 
cepting proposition of water-works company. Report adopted. 

May 3, 1S84.—Petition of D. C. Henderson to tap water-pipe run- 
ning to High School buildings. Referred. 

May 12, 1884.—Petition of Kraft, Gross & Co. to lay water-pipe 
on Wallace street to connect with mains. Referred. 

June 28, 18S84.—J. G. Ellwood, secretary of water-works 

371 company, made a verbal statement to the council of the de- 

sire of lis company to inake suitable arrangements with the 

city for supplying water. Committee of five, with the city attorney, 

appointed to receive propositions from the water-works Company 
and report ordinance. 

July 14, 1884.—Motion adopted that the ordinance concerning 
water-works, now in the hands of the city, be published in three 
daily papers. 

July 19, 1SS4—Council resolved —into com mittee of the whole for 
the consideration of question of water-works; committee rose, re- 
ported progress, and allowed further time. Petition from Joliet 
Water Works Company for permission to repair their mains and 
hvdrants. Placed on file. 

July 23, 1884—Alderman Haley moved that the judiciary com- 
mittee be empowered toemploy counsel and commence proceedings 
against the Joliet Water Works Company. The committee of the 
whole arose, and the couneil resumed business. 

(The above motion of Alderman Haley was printed in proceed- 

ings of this date, as above given, and is copied from the 
372 printed records of the city, as compiled by the city clerk, 
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upon that book—an attempt has been made to erase it—in lead 
pencil and ink, and upon the margin the word “out” has been 
written in lead pencil—Jas. G. Elwood.) 

(Above motion of Alderman Haley isa matter pertaining toa 
committee meeting and not part of council proceedings, as the sen- 
tence following shows: Committe having arose.) 


O10 COMPLAINANTS Exurpir I. 
Wate i [te Hts, Bills Allowed hy City Council. 
1SS1. 

Sept. 12. Parrett & Son, tapping main ....--.------------ 2 50 
Oct. 10. Same, fitting water-plpes --------------------- a1 39° 
” “ Same, lie erat cut eae ere ene rarer nges etree any ec 26 49 

1882. | 

Sept. 11. Same, pipe & labor, high school ...-. ---.---.. 193 54 
1882. 

(ct. 9. School de nt, Johet Water Works Co., 1 year.... GW W 
" “ Joliet Water Works Co., West Side engine-house. 18 00 

Nov. 18. School dep’t, Joliet Water Works Co., water rent S o0 
, “ si . a . . ‘“ pd by war- 

rant order-~. i ee ee 

1S8S3. 

Feb’y 12. Miscellaneous, C. F. Blood, water rent.-.....--. 9 00 
P ” “ i’. Kramer, “ sehen eee 9 25 


May 14. School dep’t, Joliet Water Works Co. water rent. 42 50 
July 9. Miscellaneous, I. Kramer, cash p'd W. W. Co 1] 

" * ” (Charles Blood, cash pd W. W. Co... 9 OO 
Aug. 15. Schoo! dept, Joliet Water Works Co.. 3 mos.’ rent 25 DO 


Oct. (5, “ Joliet Water Works Co., water rent. 8 50 
. “ Fire dep’t, Frank Kramer, water rent....-..--. 2 75 
1 ™ ” +e Blood, i aa ES tN Pan om 2» D> 
Nov. 12. School dep't, Kobert Phelps, “a hee en ames 16 50 
18S4. 
Jan’y 14. Fire dept, F. Kramer, a ll 
Feb’y 11. School dep’t, I. Phelps, . ” idan 
- ” - xi ce lood., ‘i - ” a § FO 
Mar. 10. School “  £E. Phelps, water rent -.....-- oe 
” “ Police |. D. Paige, water rent, sleigh, ete.. 32 00 
April 15. School , Pease, WHO PER. nanccacne. 8 & 
“ " Fee rank Kramer, water rent........ 8 25 
” ” ™ " Char. Blood. " a G 7d 
May 12. Schvol “ KY. Phelps, : gant en eee at S 50 
ee “' _ E. Phelps, FP alae S 50 
“ Police 7 Joliet Water Works Co., water rent_ l 25 
July 14. School “ = E. Phelps, water rent ............ S 50 
“Police “ Frank Murry, water rent... -.-.. 1 25 
" Fee * C.F. Blood, water rent, both engine- 
I ii ii ld 
ie. 3.0m Ee ee, ee ae 
‘oe oa, © eeaiaienia 1 25 
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Oct. 13. Fire dep’t, C. F. Blood, water rent ....---- 6 75 

Od - = - °* F.2aee. «* eels § 25 
= “ fous * 7. a, 7 * aan | @ 

Oct. 15. School dep’t, E. Phelps, water rent ---.-------- S 50 


Continued. 


LSS4. 
Dee. 8. School dep’t, E. Phelps, water rent 5 mos.-.----- 25 50 
. “ Fire . ao 6 6?" CCU eee 6 75 
’ ™ C.F. Blood, “ 7 ines § 2d 
. ' Poiicee * Fae °° © ume 7 50 
LSS. 
Jan’y 12. Police dep't, Fr. Murry, ‘ ” nn. wareeneene ee 2 50 
reoy ©% Police ©“ Fa 0 U”©6—lUlU ewe jin “oe 
March 9<. “ . fe rr 2 50 
o . is Ks I’. Kramer, three months’ water rent- 8 25 
7 ° . “ Cc. F. Blood, three months’ water 
a eI ae 6 75 
O10 Also the complainants offered a deed from John I. Ben- 


nett, master, to Joseph II. Foster, marked “ Exhibit Kk.” 


This indenture, made this eighteenth day of August, in the vear 
eighteen hundred and eighty-three, between John 1. Bennett, one of 
the masters in chaneery of the circuit court of the United States for 
the northern district of Illinois, residizg in the city of Chicago, in 
sald district. party of the first part, and Joseph lliller l‘oster, of 
Portsmouth, in the county of Rockingham and State of New Hamp- 
shire, party of the second part, ome, 

Whereas at a term of the said circuit court held in and for the 
suid district, to wit, on the second day of August, A. D. 18535, it was 
in and by a decretal order of said court, duly entered of record 
therein on that day in a cause therein pending between Edward R. 
Knowlton, as complainant in the original bill, and The City of 
Joliet Water Works Company and others, defendants thereto, and 

between the Guarantee Trust and Safe Deposit Company, 
SvAt as complainant in the cross-bill filed therein, and the said 

The City of Joliet Water Works Company, Harriet Brown, 
and others, defendants to said cross-bill, among other things, ordered, 
adjudged, and decreed that a certain agreement of the said Harriet 
Brown, therein mentioned, for thesale to one Jesse W. Starr, JP., of 
the premises therein mentioned and hereinafter described, ought Lo 
be specifically performed and carried into execution, and that the 
sume be done; and 

Whereas the said court, in and by the said order, further ordered 
and decreed that upon the payment or tender by one Joseph Hiller, 
who is the party of the second part herein, to said Harriet Brown of 
the sum of thirty-nine hundred and sixty-four dollars, with interest 
thereon at the rate of six per cent. from the time of entering said 
order to the time of making such payment or tender, the said Har- 
riet Brown duly acknowledge the deed in said order mentioned 
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and deliver the same to the complainant in said cross-bill or 
377 ~=«oto its solicitor therein for the use of said Foster, and that in 
case the said mentioned deed has been lost, mislaid, or de- 
stroyed the said Brown make and duly execute, acknowledge, and 
deliver to the said cross-complainant or to its solicitor therein for 
the use of said Foster upon the payment or tender to her of said sum 
of money and_ interest thereon as aforesaid, another deed of like im- 
port and effect; and 
Whereas the said court in and by said order further adjudged 
and decreed that such deed or deeds in case of the delivery thereof 
by said Brown, as'is therein ordered, shall be held among other 
things to bea performance by said Brown of her said agreement 
with said Starr to convey to said Starr the premises therein men- 
tioned and hereinafter described; and that the said Brown should 
have the right and privilege to remove from said described premises 
at any time within six months from the date of entering said order 
the dwelling-house, barn, sheds, and stock-pens thereon re- 
378 served by her at the time of her said sale of said deseribed 
premises to said Starr; and 
Whereas the said court in and by said order further ordered and 
decreed that in case the said Harriet Brown upon the tender to her 
of the said sum of money above mentioned, with said interest 
thereon, should for the space of ten days after the making of such 
tender fail or neglect to deliver to said cross-complainant or to its 
said solicitor the deed or deeds as therein ordered and directed, then 
the said Foster should have the right to pay to the clerk of said 
court the sum of money so by said IT*oster tendered to said Brown ; 
and thereupon Elijah B. Sherman, Henry W. Bishop, and John [. 
Bennett, wasters in chancery of thesaid court, or some one of them, 
were and was ordered and directed, at the request of the complainant 
in said cross-bill, or of the said l‘oster, or their solicitor, to execute 
and deliver to the said lI oster a master’s deed in the usual form, 
with proper recitals, therein conveying to said Foster all the 
oi premises, rights, titles,and interests, with proper descriptions, 
which the said Brown is in and by said order ordered and 
directed to convey to said Starr, and which are hereinafter described ; 
and 
Whereas it appears by and from the affidavit of Sanford b. Perry, 
solicitor for the complainant in said cross-bill and also for the said 
Foster, sworn to by him on the eighteenth day of August, A. D. 18853, 
and filed in said court in said cause, that on the seventh day of 
August, A. D. 1855, he went to the residence of said Harriet Brown 
with a certified copy of said order and with the money to make to 
her the payment and tender in said order provided for and men- 
tioned, and there exhibited and explained to the said Brown in per- 
son the said copy of said order, and then and there, as the solicitor 
of the said Foster, tendered and exhibited to the said Harriet Brown, 
in gold coin of the United States, the sum of thirty-nine hundred 
sixty-seven and 3°, dollars, being the full amount found 
os0 due to said Brown in and by said order, with interest on the 
same for five days, at the rate of six per cent., and thereupon 
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requested the said Brown to deliver to him, as the solicitor of the 
complainants in said cross-bill, for the use of said Foster, the deed 
or deeds which in. and by said order she is ordered and directed to 
deliver; that the said Brown did not accept the said money and did 
not then — and has not at any time since then delivered the said 
deed or deeds as in and by said order she is ordered and directed to 
do; that ten days having elapsed since the time said tender to said 
brown was so made, as aforesaid, the said Perry, as the solicitor of 
said Foster, has paid to the clerk of said court, pursuant to said 
order, the said sum of thirty-nine hundred sixty-seven and #5 dol- 
lars, so by him, as aforesaid, tendered to the said Harriet Brown : 

Now, therefore, this indenture witnesseth: That the said party of 

the first part, as such master in chancery, pursuant and in 
oo | obedience to the mandate of said order, and for the purpose 

of carrying suid order into effect, according to its true intent 
and meaning, and in consideration of the premises and of the sum 
of one dollar to him in hand paid by the said party of the second 
part, the receipt whereof is hereby confessed, does hereby grant 
alien, release, CONVEY, and confirm unto the said party of the second 
part, and to his heirs and assigns, forever all the following-deseribed 
land, premises, springs,water, easements, and privileges, situated and 
being in the town of Joliet, in the county of Will, in the State of 
[llinois, to wit: . 

Part of the east half of the northwest quarter of section fourteen 
(14), in township thirty-five (55) north, range ten (10) east, of the 
third principal meridian, described as follows, to wit: Commencing 
on the west line of said half quarter section in the center of the 
public highway, and running thence south seventy-five (75) degrees 

east eight (8) chains along the centre of said highway; thence 
382 = north seventy-five and one-half (755) degrees east twelve (12) 

chains and sixty-one (61) links along the centre of said 
highway to the east line of said east half of the northwest quarter 
of said section: thenee north on said east line one (1) chain and 
eighteen (18) links to the south line of the right of way of the 
Michigan Central (or cut-off) railroad; thence north seventy-nine 
(79) degrees and twenty-five (25) minutes west twenty (20) chains 
and twenty-seven (27) links along the south line of said right of 
way to the west line of said half quarter section; thence south 
along said west line five (5) chains and ninety-eight links to the 
place of beginning, containing nine and (9.60) acres of land, 
more or less. 

Also the perpetual right to use the springs on that part of said 
east half of the northwest quarter of said section fourteen (14) 
which lies south of the centre of said highway, and the water which 
is therein and which flows therefrom, and the right to use and 

occupy the border or margin of the stream by which said 
383 water now flows or at the date of said agreement flowed to 
the above-granted land lying north of said highway, and 
the right to clean out and protect said water-course, as may be neces- 
sary, by cleaning out, banking, and otherwise the bodies of said 
springs and water-course or way, and such use of said springs, water- 
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way, and water is to be without any contamination thereof by the 
said Harriet Brown, her heirs or assigns, or any subsequent owners 
of suid estate, or of any part thereof or interest. therein, and the 
right of access to and Upon the borders of said springs and water- 
way whenever necessary to clean or protect said springs, water, and 
water-Way, and to cover sald way or conduct said water in pipes 
or otherwise from said springs to said above-granted land lying 
north of said highway, as the said Foster, his heirs and assigns, may 
claim hecessary, it being the intention hereof to grant and convey 
to the said party of the second part, his heirs and assigns, forever, 
a perpetual right and easement for the purposes aforesaid in 
O84 that part of said half quarter section lying south of said high- 
way; also the right to build a fence along the margin of said 
water-course and springs to keep stock from said springs and water 
and water-way, the said party of the second part agreeing for him- 
self, his heirs and assigns, to build any bridge or bridges which may 
be necessary across said water-way to enable the said Harriet Brown, 
her heirs and assigns, to have free access to the land in the south- 
west portion of said half quarter section south of said highway ; 
also to maintain any fence which he or they ay build along the 
margin of said water-course and springs LO keep stock therefrom ; 
also, In case he or they should bank the borders of said Water-way 
and springs so as to protect the same against surface drainage, then 
he and they shall furnish the said Harriet Brown, her heirs and as- 
signs, suflicient tile drainage for the lands south of said highway 
owned by her or them, so as to furnish the drainage therefor 
85 =o Which the said Brown has heretofore had by and through said 
water-way ; also to furnish to the said Brown at all times free 
of cost at asuitable point near to said highway, by pipes or otherwise, 
a sufficient supply of water for stock ; also to supply the residence of 
said Brown with water free of cost, not exceeding one room or place 
therein from which water may be drawn, but no family other than 
those eccupying her house shall be supplied therefrom without re- 
muneration to said Foster, his heirs and assigns, the said Harriet 
Brown having, and to her is herein reserved, the right and privilege 
of removing from the above-descrihed land lying north of said high- 
way at any time prior to the second day of February, A. D. 1854, 
the dwelling-house, barn, sheds, and stock pens thereon : 

‘To have and to hold all and singular the premises above granted 
and deseribed unto the said party of the second part, his heirs and 
assigns, to his and their sole use and behoof, forever. 

386 In witness whereof the said party of the first part, as such 
master in chancery, has hereunto set his hand and seal the 
day and vear first above written. 
JOHN I. BENNETT, [seat] 
Mast I in Chane ry of the Circuit Court of thee United Slates 
for the Northern District of Illinois. 
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STATE OF ILLINOIS, } 
County of Cook. j 


So. 


I, Frank I. Bennett, a notary public in and for the said county, in 
the State aforesaid, do hereby certify that John # Bennett, who 13 il 
master in chancery of the cireuit court of the United States for the 
northern district of Illinois, and who is personally known to me to 
be the same person whose name is subscribed to the foregoing in- 
strument as executing it as such master, appeared before me this 
day in person and acknowledged that he signed, sealed, and deliv- 
ered the said instrument as his free and voluntary act for the uses 

and purposes therein set forth. 


Od Given under my hand and notarial seal this eighteenth 
day of August, A. D. 1883. 
[ SEAL. | FRANK |. BENNETT, 


Notary Public as aforesaid. 


IKendorsed. 


STATE OF ILLINOIS, | 
_ > SS by 
Will County, 


No. 130,450. 


Miled for record this 14th day of December, A. D. 1885, at 5.46 
o'clock p. m., and recorded in Book 222, on page 558. 


ROBERT CLOW, Record r 


JSS Also a deed from Elijah B. Sherman, master, to Joseph H. 
Foster, trustee, — Complainants’ “ Exhibit L.” 


This indenture made this tenth day of November, in the year of 
our Lord, one thousand eight hundred and eighty-four, between 
elijah [b. Sherman, one of the masters In chancery of the cireuit 
court of the United States for the northern district of Ilinois, Party 
of the first part, and Joseph Hiller Foster, of Portsmouth, in the 
State of New Hampshire, trustee, party of the second part, witness- 
eth that— 

Whereas, in pursuance of a decree entered on the thirty-first day 
of March, A. D., 1885 (and as modified by the supplemental decree 
entered on the 26th day of April, LSS5,) by the said court In a cer- 
tain cause then pending therein, wherein Edward R. Knowlton was 
complainant in the original and amended bill and The City 
of Joliet Water Works Company and others were defendants thereto, 
and also wherein The Guarantee Trust and Safe Deposit Company 
was complainant in the cross-bill therein filed and the said The 
(ity of Joliet Water Works Company and others were defendants 
thereto, said cause being numbered 18071, the said master duly 
advertised, according to law and pursuant to the terms of said de- 
cree, all and singular the premises and property hereinafter de- 
scribed for sale at publie auction to the highest bidder for eash at 
the front or north door of the court-house, in the eity of Joliet, 
county of Will, northern district of Illinois, and State of [llinois 
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on Saturday, April 28th, A. D., 1883, at the hour of 12 o’clock noon; 
and 

W hereas, at the time and the place so as aforesaid appointed for said 

sale, the said master in chancery attended to make the same, 
889 = and offered said premises and property for sale at publie auction 

io the highest bidder for cash, and thereupon Joseph Hiller 
Foster, trustee, offered and bid therefor the sum of fifty-four thou- 
sand dollars, and that being the highest bid offered therefor the 
said master accordingly struck off and sold to said Joseph Hiller 
Foster, trustee, for said sum of money the said premises and prop- 
erty; and 

Whereas seid master made report of said sale to said court and 
filed the same with the clerk thereof on the 26th day of May, A. D. 
1883, and no exceptions having been filed or taken to said report, 
and the said sale having been approved and confirmed by the court 
by an omler entered in the above-entitled cause on the 26th day of 
June, A. D. 18583, an application having been made to said master 
by said loster for a deed pursuant to the terms of said decree and 
the sale made thereunder, and the court having by an order entered 
in said cause on the 24th day of Ovtober, A. D. 1884, directed the 
party of the first part as such master to execute and deliver such 
deed to sald loster: 1 

Now, therefore, in consideration of the premises, the said party 
of the first part does hereby alien, remise, release, and convey unto 
said party of the second part, his heirs and assigns, the said prem- 
ises and property described as follows, to wit: 

All the right, title, interest, property, rights of property, contract 
rights, estate, and all rights and equity of redemption of the said 
The City of Joliet Water Works Company and of each and all the 
parties to said original and cross-bills, their suecessors, heirs, ¢xecu- 
tors, administrators, and assigns, in and to all and singular the said 
system of water-works of the said The City of Joliet Water Works 
Company, situated, located, and being in the said city and town of 
Joliet, in the county of Will, in the State of Illinois, in the district 

aforesaid, including all the machinery, boilers, pumping 
390 ~=engines, boiler and engine houses, stand-pipe, reservoirs, 

Water-pipes, street-mains, hydrants, culverts, supplies, tools, 
fixtures, personal property, and appurtenances belonging to or in 
any manner or way used or connected with said system of water- 
works; also in and to all the contracts and agreements of one Jesse 
W. Starr, Jr., with said city of Joliet relating or pertaining to said 
sygtem of water-works, and the right to construct and mainiain the 
same in said city, including all the rights, benefits, franchises, liber- 
ties, privileges, property, and rights of property derived or acquired 
by said Starr by, through, or under, or by virtue of said contracts 
with said city of Joliet; also in and toall the corporate rights, liberties, 
privileges, and franchises of the said The ¢ by of Joliet Water Works 
Company; also in and to all the lands, tenements, real estate, water, 
springs, water-ways, Water-courses, water-privileges, easements, rights 
of way, property, and rights of property of Thé City of Joliet Water 
Works Company and those claiming under it, situated in the town 
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of Joliet aforesaid, and more particularly deseribed as follows, to 
wit: 

Part of the east half of the northwest quarter of section fourteen 
(14), in township thirty-five (55) north, range ten (10) east, of the 
third principal meridian, described as follows: 

Commencing on the west line of said half quarter section in the 
centre of the public highway, and from thence running south 
seventy-five (75) degrees east eight chains along the centre of said 
highway ; thence north seventy-five and one-half (753) degrees east 
twelve (12) chains and sixty-one (61) links along the centre of said 
highway to the east line of said east half of said northwest quarter 

of said section; thence north on said east line one (1) chain 
ou] and elghteen (1S) links to the south line of the right of way 

of the Michigan Central (or cut-off) railroad; thence north 
seventy-nine (79) degrees and twenty-five (25) minutes west twenty 
(20) chains and twenty-seven (27) links along the south line of said 
right of way to the west line of said half quarter section; thence 
south along the said west line five (5) chains and ninety-eight ({3) 
links to the place of beginning, containing nine and sixty-one hun- 
dredths acres (9.6] ) of land, more or less, 

Also the perpetual right to use the springs on that part of said 
east half of said northwest quarter of said section fourteen which 
lies south of the centre of said highway, and the water which is 
therein and which flows therefrom, and the right to use an | occupy 
the border or margin of the stream by which said water flows to the 
above-described premises lying north of said highway, and the right 
to clean out and protect said water-course, as may be necessary, by 
cleaning out, banking, and otherwise the borders of said springs and 
water course or way, and such use of the said spring-, water-way, and 
water Is to be without any contamination thereof by the owners of 
said real estate, or any part thereof or interest therein, and also the 
right of access to and upon the borders of said springs and water- 
way whenever necessary to clean or protect the springs, water, and 
water-way, and to cover said way or conduet said water in pipes or 
otherwise from said springs to the land above described lying north 
of said highway, as the said Starr, his heirs or assigns, may deem 
necessary; also a perpetual right and easement for the purposes 
aforesaid in that part of said half quarter section lying south of said 
highway, with the rights to build a fence along the margin of said 
water course and spring to keep stock from said springs and water 

and water way, and to bank the borders of said water way and 
ov2 springs so us to protect the same against surface drainage; 

also all the contracts and agreements, written or verbal, for 
the purchase of said lands, tenements, real estate, water, springs, 
water-ways, water-courses, water-privileges, easements, right-of-way 
privileges, and rights of property above mentioned and desertbed, 
at any time or times made or entered into between the said Starr 
and the said defendant, Harriet Brown, and all the rights of prop- 
erty therein : 

To have and to hold the same, with all and singular the right, 
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franchises, privileges, and appurtenances thereunto belonging, unto 
the said party of the second part, lis heirs and assigns, forever. 
Witness the hand and seal of the said party of the first part the 
day and year first above written. 
ELIJAH B. SHERMAN, [sear] 
Master in Chance ry of the Circuit Court of the United 
States for the Northern District of Illinois. 
STATE OF ILLINOIs, | 
County of Cook, j 


8s: 


[, John W. Smith, a notary public in and for the said county, in 
the State aforesaid, do hereby certify that Eljah B. Sherman, master 
in chancery of the cireuit court of the United States for the north- 
ern district of Illinois, who is personally known to me to be the 
Same person whose name is subscribed to the annexed deed of con- 
veyance, appeared before me this day in person and acknowledged 
that he signed, sealed, and delivered the said instrument as his free 
and voluntary act as such master in chancery for the uses and pur- 

poses therein set forth. 


393 Given under my hand and notarial seal this tenth day of 
November, A. D. 1854. 
[ SEAL. | JOHN W. SMITH, 


Nota ry Public 


(Endorsed. ) 
STATE OF ILLINOIS, | 
Will County, ( 
No. 134,237. 
I hereby certify that this instrument was filed for record Decem- 
ber 22nd, 1854, at 4.05 o'clock p. m., and duly recorded in book 252, 
at page 115. 


HENRY R. POHL, Recorder. 


394 Also original files and pleadings and accompanying papers 

in Knowlton v. City of Joliet Water Works Co. et al., and the 
cross-bill in the same cause of the Guarantee Trust & Safe Deposit 
Co. against The City of Joliet Water Works Co. et al., on the echan- 
cer side of this court. : 

(lor the purpose of shortening the record it is stipulated by the 
respective parties that the proceedings in the case of Knowlton v. 
The City of Joliet Water Works Company et al., and -the cross-bill 
in the same cause of the Guarantee Trust & Safe Deposit Company 
v. The City of Joliet Water Works Company et al., for the foreclos- 
ure of the mortgage given by said water-works company, are cor- 
rectly set forth in the bill of complaint herein; that complainants 
derived their right or title to the property, franchises, and privi- 
leges of said water-works company through such foreclosure pro- 
ceedings, as in the said bill of complaint set forth, and such original 
files, pleadings, and accompanying papers in the suit above described 
may be omitted from this certificate, reserving to either party the 
right to supply the same, or either part thereof that may be desired 
upon the hearing of the appeal in the Supreme Court.) 
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O95 The defendant offered in evidence depositions of Noah 
Whitley, John D. Paige, P. C. Haley, Dr. R. J. Curtis, Thomas 
J. Kelly, Fred. Schring, Frank B. Golliday, Otis Hardy, George H. 
Monroe, Edward Gawler, L. Ferguson, Ek. 8. Barney, James Purvis, 
John Stanton, N. P. Rowell, John Gorman, Dr. Charles Richards, 
John Swanson, Owen Nolan, J. D. Paige, recalled ; Noah Whitley, 
recalled; Dr. R. J. Curtis, recalled; Charles Pettigrew, Thomas J. 
Kelly, recalled: Dr. ( ‘harles Richards, recalled, A. I. Knox, Benezette 
Williams, J. D. Paige, reealled; Benezette Williams, reealled ; John 
Mecklroy, Robert T. Kelly, H. M. Marsh, Lyman E. Cooley, Charles B. 
Gibson, J. D. Paige, recalled. 
Ob OFFICE OF OLIN & PHELPs, 
Jouiet, In_iors, November 24th, A. D. 1885. 


Present on behalf of complainant, J. L. High; present on behalf 
of the defendant, Benjamin Olin. 


Noan Wuttctey. called as a witness on behalf of the defendant, 
cing duly sworn, testified as follows: 


ee 
_ 
— 


1. State your name, age, place of residence, and occupation. 

A. Noah Whitley; 33; Joliet; surveyor. 

2. How long have you resided in Joliet? 

A. This time two years and a half. 

3. How long have you been a surveyor’? 

\ Going on thirteen years. 

}. Are you acquainted with the location of the water-works in dis- 
pute in this suit? 


How often have you been over the ground out in the vicinity 
of the water-works? 

A. I have been over it several times; went over it before the water- 
works were built and once or twice sincé then. 

6. At what seasons of the year? 

A. The last time was just within a few days ago. 
OUT Will you look at the map now shown you, marked “ Ex- 
hibit I,” to be attached to your deposition, and state who 
made it? 
A. I made it 
Ss. When? 
‘This last week. 

%. What does that map represent? 

A. It shows the location of the works and its relation to the rest 
of the country around it; roads, railroads, creeks, sloughs, springs, 
cemetary, Xe, 

% When did you make this map? 

I made it last week. 

ii. Did you take the levels and determine the elevations in that 
> 
A. Yes, sir; some of them; in some places. 

12. What did you take for ‘the base-line for your elevations ? 
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A. The city datum line, which is fifty feet below the water-table 
of the old court-house. 

13. State whether this map, Exhibit No. 1, exhibits the correct lay 
of the works and the country immediately about as the same now 
are. 

A. Yes, sir. 

14. How far and in what direction from the reservoir of the water- 
works 1s Oakwood cemetary t 

A. I think the cemetery is northeast of the reservoir and about 
860 feet from the southwest corner of the cemetery to the reser- 

voir. 
008 15. What is the distance of the Lutheran cemetery from 
the reservoir ? 

A. That would be a little nearer. 

16. What is the difference in height between these cemeteries and 
the reservoir, about ” 

A. It is between the water of the reservoir and the ground in 
Oakwood cemetery, just at-the top of the Ini], near Col. Bartleson’s 
monument, a little over 35 feet. 

17. That is, which is higher, the reservoir or the cemetery 
grounds ”? 

A. The cemetery is the highest. 

1S. Take the general lay of the cemetery grounds, both of these 
cemeteries, and are they higher or lower than the water-works 
ground and the reservoir ? 

A. Higher. 

19. What would be the average difference ? 

A. It would be in the vicinity of 25 feet. 

20. Take the lay of the country to the north, to the east, and to 
the south of the water-works grounds and the reservoir of the water- 
works, and is this ground at the points I have indicated higher or 
lower than the water-works ground ” 

A. Higher. 

21. ‘Take the ground and territory generally to the west of the 
water-works, and is the ground higher or lower than the water- 
works ground ? 

A. The drainage is west. After we pass the gravel mound the 

ground is lower. 
399 22. In wliich direction, then, is the drainage from ? 
A. It comes from the north and from the south, centering 
towards the water-works. 

23. And from the east? 

A. And from the east. 

24. On this map I see you have indicated a stream passing from 
the south toward the reservoir of the water-works. State whether 
that is a correct deliniation of the stream and the ground in that 
immediate vicinity. 

A. That is very close to the line of the stream. 

25. You have indicated a spring, I should judge, on this map as 
at the beginning, or near the beginning, of one of the branches of 
this stream ? 
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A. Yes, sir. 

26. How far is that spring from the reservoir and the water- 
works? 

A. It is a little short of half a mile. 

27. Between that spring and the water-works and the reservoir 
are there springs or not flowing into or approaching this stream ? 

A. I think there may be one spring. I was in doubts whether it 
Was a spring or not. There was a little spring. I followed it up— 
a sort of spring kind of run out. It may be fed by a little spring, 

but generally it was low ground and standing water and 
400 sloughs along there. 
28. Into what place is this stream conducted ? 

A. Intoa pipe at the corner lot there marked “ E. Potter.” It 
runs into an iron pipe. 

29. And thence goes to the water-works ? 

A. Yes, sir; supposedto. It runs under the ground. I supposed 
it run into the water-works. 

30. Between the southern end of that pipe and the spring you 
have indicated on the map about what is the distance? 

A. It would be probably nearly two thousand feet. 

31. Now will vou describe the character of the ground through 
which this stream flows, as to whether or not there is any drainage 
into the stream from the lay of the ground on either side? 

A. It drains into the stream from both sides all along on the east 
side and on the west side. 

32. To what extent did you judge this flow would be into this de- 
pression or stream; to what extent on either side; what distance ? 

A. There is sloughs on the west side as on the east side. 

33. | know if you can give the feet or something lke that. 
A. On the west side it would be limited to that ground there; 
probably that would be from 500 to 500 feet wide, and on the 
401 east side, why, I have noidea how wide itis. It might run back 
for miles, as far as I know. 

34. Along in this stream and on either side of it is there any 
growth of vegetable matter” 

A. Yes, sir. 

oo. What is it? 

A. There is some parts. There is a heavy growth of grass and 
tall weeds. Some of it is 6 or 8 feet high—rushes, canes, and some 
grass, XC. 

36. From the south—the south end of the pipe to which you 
refer—up to the spring, what has been done to protect the water from 
the surface-water drainage, so far as you noticed ? 

A. I didn’t notice that there had been anvthing to protect it 
from the surface drainage. I should judge that the surface water 
ran on into that brook. | don’t see how it could help it. : 

37. What is this ground in the immediate vicinity of this stream 
used for? 

A. Mostly for pasturage; in fact, | think all of it. 

38. What is the general character or composition of the ground 


* —T114 
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lying to the east, north, and south of the water-works, and of the 
reservoir of the water-works? 
A. That to the south and east is mostly black soil on the 
402 surface, somewhat boggy, and may be some peat in it, for all 
I know. It is very rich black soil. That on the north of it 
is gravelly and some clay. 

39. On this map you have marked by the words “ old creek bed ” 
a certain place to the east of the reservoir. I would like to ask you 
about how long that old creek bed is—that is, the portion of it that 
is below the surrounding surface ? 

A. It is in the vicinity of sixty rod- long. 

10. What width. 

A. From four to six rod- wide. 

41. What is the depth of it? 

A. That I don’t know. I didn’t measure it—the depth of it. 

42. Is it dry or otherwise. 

A. No; there is water there; standing water. 

45. ‘There is standing water? 

A. Yes, sir. 

44. What is the character of that water as vou saw it when pre- 
paring this map, and other times you have seen it, as to its color, 
ode r, WC. ? 

A. Well, | don’t know; it is a pond of water; that is about all I 
know of it; I didn’t examine it. 

to. Are there any growths, vegetable growths, in this depression , 
or pond ” 

A. Some little around the edges, partly ; not much in the middle 
that Isaw. Itis the wrong time of the year not to show much of 

that. 
403 46. Taking that pond—the water in that pond—and the 
water in the reservoir, which you indicate here as lying di- 
rectly to the west of it, what is the depth of the water? Which is 
deeper, or rather which is higher? 

A. The water in the old pond—the old creek bed is the highest. 

47. About how much higher? 

A. When I measured it one foot and thirty-five hundre-ths higher 
than the water in the reservoir. 

48. State what is the thickness of the bank between the reservoir 
and the west end of this pond. 

A. I think it is 45 feet. 

49. At what point? ) 

A. At the east end of the reservoir, between the pond, the waters 
of the pond, and the waters of the reservoir at the water’s edge. 

90. Measuring at the surface of the water? 

A. Yes, sir. 

51. And how could it be at the top? 

A. The bank slopes both ways. 

52. And slopes inward ? 

A. And inward. It migiit be at the bank somewhere along about 
twenty feet wider at the top; it may be a little more; [ didn’t meas- 
ure the top; I Just measured down at the water's edge. , 
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; 
3. Take the principal streets in the city of Joliet, as Chicago and 
Jefferson streets, and how much lower are they than the grounds at 
the reservoir? 
404 A. Taking the base of the stand-pipe as an average or definite 
point, it would correspond ; it would be 21 feet and a fraction 
higher than the crossing on Chicago and Cass streets. Chicago and 


Cass streets Is at the same level as the water-table of the old court- 
house, 
O4. At the west end, or near the west end, of the reservoir you 
have indicated some connection with Hickory ereek. Will you 
state what that representation means ? 

A. That used to be the outlet of that old creek bed that has be- 
come partially filled up, and the water has to go pretty well up now 
before it will get out of that. 

5d. What are these two dotted lines inside of the reservoir de- 
signed to represent ? 

A. That is supposed to be where the old creek bed was before the 
reservoir was built, showing a continuous channel. 

ob. How far Is Hickory creek from the reservoir”? 

A. It is somewhere in the vicinity of 100 feet; a little more, pro- 
bably, than that; not much more. 

57. You have marked on the map “old road abandoned ?” 

A. Yes, sir. 

58. Will you indicate how far that old road is abandoned ; 

' 105 ~=>hhow far it is now travelled and has been travelled ? 
A. The road is abandoned at this point over the hill; this 
is the west line of section 14; it used to go up over the lil! here 
and down there, and the travel passes off here and goes up through 


ies this eravel pit, and goes back into this road «a little west of the 
water-works. 

59. Is the travel resumed again or continued in this road ata 
point before you reach the water-works going east ? 
~ A. Yes, sir; at this point (indicating). 

60. Then, | understand you, the road is and has been travelled 
between the water-works, the reservoir, and around south where you 
saw this tile for the reception of this stream ? 

A. Yes, sir; it was travelled on this road here, comes up this road 
to-this point, then switches off and goes around through the gravel 
pit, then back on the road here again. This is where the travel is— 
between this point and this. 

G1. On this road between the reservoir and the property here 


marked “ EF. Potter.” has there been heretofore continuous travel as 
well as now? 
A. On this road? 
62. Opposite the water-works and between the water-works and 
re Ie. Potter's? 
A. Ever sinee I knew the road; ever since [| have known the 
country; 10 or 11 years there has been travel through there. 
406 63. Travel over this stream of water that passes from the 
spring? 
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A. I don’t remember about the stream of water; I remember the 
road. ‘There wasa road there, but I don’t remember as to the spring. 
64. Do you remember about there being any bridge or other pro- 
tection ? 
A. There has been a culvert there, but how long it has been there 
I don’t remember. It would look as if it had been there for some 
time. 
65. What is the width of the culvert ? 
A. It is probably twenty-five feet—that is, | mean it 1s that long. 
is only about six feet wide, the span of it. 
66. What is the width of the road ? 
A. our rods, 
67. The leneth of the culvert, how many feet ? 
A. Probably 25 feet. Itis not the full width of the road, by a 
long way. 
GS. You may state whether this has been, as lor 
known it, a generally travelied publie highway ? 


~ Yo 5, Sil. 


——tt 
— 


ig as you have 


(ross-examination: 


O$). How lone have vou lived in Joliet ‘4 


A. ‘| ne ish Lime have been here two vears and a half. 
70. When did vou first come to Joliet ? 
A. The first time I came to Jolet was in LS56. 3 
pF Wi I this =e two cemeteries, the Lutheran and ( lak wood, 
407 ~— you have located, were they now are as indicated on the map ? 
A. That I don’t know. 


72. You do know they have been located there for a great many 
Years 


} 
A. Yes, sir. 
3. At least twenty years, have they not, to your knowledge ? 

A. I think the record shows that Oakwood was laid out some time 
in-the °50’s; 1854; somewhere along there. 

74. In its present location ? 

A. Yes, sir—well, no; if Was further, the old cemetery (of course, 
it is embraced in that); but the old cemetery was the east part of 
that ground. ‘There was an addition. I was thinking that the old 
one was the east part and tne new one the west; that is only an im- 
pression, though, [ had. 

75. But you do know that Oakwood cemetery has been there sub- 
stantially as it now is for 20 or 25 years? 

A. Yes, sir. 

76. The same with regard to the Lutheran ? 

A. I don’t think that is quite as old as the other one; but it bas 
been there for a number of years. 

77. 10 or 20 years? 

A. Yes, sir. 

78. Is it not true that there are two railroad embankments be- 

between the cemeteries, as shown on that map, and between 
408 the reservoir of the water-works company ? 


A. Yes, sir. 
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79. What are those railroads ? 

A. The north railroad is the Rock Island and the south one is 
the Michigan Central. 

SO. Then is there not an additional embankment between the two 
and directly north of the reservoir, running up to an elevator marked 
on that map? 

A. Yes, sir. 

Sl. What railroad embankment is that ? 

A. For the purpose of a switch-track between the Michigan Cen- 
tral and the elevator ; it also continues; I did not show it; continues 
on and goes to connect with the Rock Island. 

S?. Continues on east of the elevator marked Oh your map? 

A. Yes, sir. ; : 

83. And connects with the Rock Island railroad at some distance 
east of the elevator 4 

A. Yes, sIr. 

84. If [ understand you, there are three distinet and separate rail- 
roud embankments between the cemeteries and the reservoir of the 
water-works company ? 

A. Yes, sir. 

85. Do you remember about the height of those embankments 
now ? 

A. I think the Rock Island road embankment is between 
400) somewhere in the vicinity of ten feet; it may be-a little more; 
it is not far from that. 

S86. Llow wide is the Rock Island embankment ? 

A. It is a double track there; I didn’t measure the embank- 
ment of the Rock Island road, but I suppose it must be in the neigh- 
borliood of fifty feet. 

87. It isa heavy strong embankment carrying a double track ? 

A. Yes, sir. 

SS. And Is it the embankment on which the through line of the 
Rock Island runs from Chicago to the Mississippi river and west ? 

A. Yes, Sir’. 

89. And how high is the other two embankments between the 
cemetery and reservoir ? 

A. The Michigan Central is not quite SO high—that is, the eln- 
bankment is not quite so high through there as the Rock Island. 

90. About what is the height ? 

A. I should judge that was eight feet; I had the measurements, 
but I didn’t put them down on there, of the Michigan Central. 

91. But you think [it] is about elght feet ? 

A. Yes, sir: close to it. 

92. And the intervening one running up to the elevator ? 

A. That must be at least about six feet high. 

93. Do you know anything about a culvert north of and 

410 parallel with the Rock Island track under the Rock Island 

track, in the vicinity of the cemeteries, and running into 
Ilickory creek ? 

A. There is a culvert under the railroad, but I couldn’t say 
whether it was right opposite this creek or further west; it is not far 
from there. 
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%4. It runs past the cemeteries, does it not ? 

A. It is west of the cemetery, the culvert is. 

95. And drains into Hickory creek, does it not? 

A. Yes, sir; it would. The surface water would run off into the 
creek. 

96. Does not that culvert discharge into Hickory creek at a point 
west of the reservoir of the water-works company and after it has 
passed the line of the reservoir? 

A. I think it does: ves, sir. 

97. From your examination of the grounds in the vicinity of the 
reservoir, as shown on this plat, are you able to state whether or not 
the ground between the Rock Island railroad and the reservoir in 
the vicinity, say, of the Lutheran cemetery is lower or higher that 
the reservoir ? 

A. The ground ts higher. 

98. Are vou able to give about the level of the ground there? 

A. No; I am not. 

99. But you do recollect it is lower? 

A. It is lower; yes, sir. I had the levels in my book a little fur- 

ther up there. 
411 100. And is not that true with reference to the ground be- 
tween Oakwood cemetery and the reservoir, that portion of 
the ground lying between the railroad tracks’? Isn't that also lower 
ground ? 

A. Yes, sir; that is a low depression up through there. 

101. Lower than the reservoir ? 

A. The elevation 1s indicated there just north of the railroad 
track. 

102. Are you familiar with the ground immediately north of and 
constituting the bank of Hickory creek, say, between the reservoir 
and the two cemeteries indicated ? 

A. I have been over it; I don’t know as I have made a minute 
examination of it. 

105. Is it not the fact there is something in the nature of bed- 
rock cropping out of the bank of Hickory creek on the north in 
that vicinity ? 

A. Not that I know of; it may be, but [ don’t remember of seeing 
any. 

104. You did not investigate specially with reference to that? 

A. No, sir. 

105. So you are not able to say there is not what miners eall bed- 
rock cropping out of the soil in that vicinity ? 

A. No, sir. 

106. You stated about the water in the old creek bed being higher 

by 18 inches than the water in the reservoir, | think. 
412 A. Yes, sir. 
107. Hlow do you account for that? 

A. I suppose that the water in that pond gets there from the sur- 
face drainage, I presume, and seeping out of the creek. 

108. Is that the only explanation you are able to make of it? 
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A. Why one should be higher than the other; that may be; the 
water in the pond may be drawn down below, of course, than that 
in the reservoir. 

L109. Is not that the fact—there is a drain on the north side of the 
reservoir that draws off the water from the pond? 

A. When the pond gets high enough of course it will run over. 

110. Have you not indicated sucha drain here on your map ? 

A. I think not; there may be. 

111. What is the white space between the two lines Just north of 


f the reservoir? 

A. That represents the top of the embankment. 

112. You speak of the land in the vicinity of the springs—a stream 
running from the springs towards the reservoir—as being somewhat 
boggy and wet? 

A. Yes, sir. 

113. You made your examination last week of that? 

: A. Yes, sir. 
ILS 114. Is it not the fact the season has been rainy during the 
fall months ? 

A. Yes, sir; it has rained some. 

115. The soil is unusually wet in that vicinity, is it not, as com- 
pared with the spring or summer months? 

A. Well, it is rather inclined to be springy anyhow. 

116. But it is much more so now than it was during the summer 

° months, is 1t not? 

A. Yes, sir. 

: Redirect examination : 


117. Speaking of these cemet-ries, I desire to have you state the 
size or amount of territory in each one, as near as you can estimate 
or approximate. 

A. I believe in the small one (this is partly from memory) I think 
in the small cemetery, between three and four acres. In Oakwood 
there may be in the neighborhood of forty acres; Lam not sure of 
the exact area of Oakwood. 

118. Will you state whether those cemeteries are now being used 
for the burial of the dead; and, if so, to what extent? 

A. Yes, sir; they are; quite a large extent over this part of the 
country. 

119. Wiil you state how these railroad embankments are con- 
structed in that locality between the cemetery grounds and that of 

the water-works ? 


414 A. They have been scooped up from the sides, raised up, 
taking whatever material was right along on each side; they 
were thrown up to make the embankments. 
~ pe i20. State whether, from your observation, vou know and ean 
4 state whether the embankments were constructed upon the original 
natural surface of the ground. 


A. I think they are. 
121. Supposing there should be a drain built or constructed 
between the west end of this pond and the old ereek bed and the 


Pe Se ee on ern 


I ee A ON ls Retin. Ste tw tae 


208 THE CITY OF JOLIET VS. JOSEPH HILLER FOSTER ET AL. 


east end of the present water-works reservoir to carry off from the 
pond any water that might accumulate into Hickory creek, would 
the water flow through such a ditch? 

A. I think it would, if the obstructions were taken out. 

122. Does the water now flow through such a ditch? 

A. I think there is a little water flows out there. 

125. What is the difference in the height of Hickory creek and this 
old creek bed or pond lying to the east of the reservoir? 

A. At the east end of the old pond Hickory creek is a little the 
highest, taking it about opposite. 

124. You took these measurements ? 
415 A. Yes, sir. 
125. How many days ago? 

A. I think that was taken last Friday. 

126. How is it at the western end of the pond? 

A. I didn’t take the level of the creek further west. 

27. What is this difference between the levels of the two bodies 
of water? 

A. Oh, it is a matter of 
be a little less. 

128. How much higher is the water in this pond than in the reser- 
voir ? 

A. One toot and 53°; when I was there. 

129. Is the water in Hickory creek higher than the water in the 
reservoir ? 

A. I believe it is at the east end where I crossed the creek; the 
elevation is indicated there; the water was higher in the creek than 
in the reservoir. 

150. How far was that from the reservoir? 

A. This is east of it; at the east end of the old pond, in the neigh- 
borhood of 50 or 60 rods. 

131. Then, if the water in the creek is higher than the water in 
the pond, the water, of course, would drain from the pond into the 
creek by this ditch that might be constructed, or that is constructed, 
if there be one? 

A. Water wouldn't run up hill very well. 
416 152. I understood you to say the water in the old creek bed 
is higher than in the reservoir ? 

A. Yes, sir. 


eo’) of a foot; something like that ; may 


Recross-examination : 


183. Taking a point on Hickory creek opposite the west end of 
the reservoir, is it not true that the water in the creek is lower than 
the water in the reservoir? 

A. It may be; I did’nt measure that. 

154. That would be your best recollection, would it not? 

A. Of course the creek runs down hill: the creek must be a little 
lower at the west end than at the east. 

155. There is considerable fall in the creek there, is there not? 

A. Some places there is rifiles. 
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136. Is there any culvert under the Michigan Central railroad at 
a point Just opposite the west end of the reservoir? 

A. Yes, sir. 

157. Connecting with Hickory creek ? 

A. Yes, sir. 

138. Then if the water at Hickory creek at that point was higher 
than the water in the reservoir, it would back up through the ecul- 
vert, would it not? 

A. I suppose it would if the culvert is somewhat filled up with 
rubbish still. 

159. You did not observe that it did back up through the culvert, 

did you? 
417 A. No sir. 

140. You gave in your direct examination, and have also 
indicated on your plat, the distance between the reservoir and the 
cemeteries, | believe? 

A. Yes, sir. 

42. Were not those measurements taken from the line of the 
cemetery property immediately adjoining the Rock Island railroad? 
es, SI?. 

145. Now, is it not true there are no interments in those ceme- 
teries until vou have reached a point several hundred feet north of 
the Rock Island railroad ? 

A. At this point, the half sectioi# line, it is from the north line of 
the railroad track to the top of the hill in the vicinity of two hun- 
dred feet, and the graves are very close to the edge of the bluff up 
there. 

144. What would be the distance, then, from the reservoir to the 
first 2raves in Oak wood cemetery by the half-seetion line? 

A. It would be close on to 1,400 feet—may be a little short of that. 

145. How is it in the Lutheran cemetery ” 

A. There, | think, the graves may be a little further away from 
the track than what they are in Oakwood. 

146. Considerably more than 200 feet, ain’t it, from the railroad? 

A. l think so. 

147. So you would add that distance of something more than two 

hundred feet to the distance already Indicated ? 
418 A. The Lutheran ts a little nearer the works than I indi- 
cated there; 1 went to the south end of Oakwood for my 
measurements, 

148. You have marked 866 feet as the distance from the reservoir 
to the Lutheran cemetery ” 

A. Yes, sir. 

149. You would add two or three hundred feet before you woul d 
come to the graves? 

A. The graves are on top of the hill. 

150. And it is between two and three hundred feet north of the 
railroad ? - 


A. Yes, sir. 
27—1114 
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Plat identified and referred to by the witness offered in evidence, 
and marked “ Exhibit 1,” in connection with his testimony. 


Jounxn D. Parcs, called as a witness for the defendant, being duly 
sworn, testified as follows: 


1. State vour name, age, place of residence, and occupation. 
A. J. D. Paige; age, 48; Joliet; grocer. 
2. How long have you lived in Joliet ? 
A. 25 years. 
3. Have you everhad anything to do, in an official capacity, with 
the people of Joliet? 
A. Yes, sir. 
4. What? 
A. Well, | have been connected with Jocal affairs here offi- 
419  qially in several ways. My first connection was chief of the 
fire department; schools; police; assessor; supervisor; over- 
seer of the poor, and several others, I guess. 
5. How long did you have to do with the fire department as chief? 
A. Three years. 
6. From what time to what time? 
A. I was appointed in the spring of 1877, and my time expired in 
the spring of 1880. 
7. State whether while you held that position you made any in- 
vostigations and study with respect to water-works. 
A. Yes, sir. 
$8. And especially in connection with the means afferded for the 
extinguishing of fires by the direct pressure, for instance ? 
A. Yes, sir; I spent about three years in that investigation. 
9%. How extensively did you make inquiry and inform yourself? 
A. I visited nearly all the cities between the Atlantic sea-board and 
Missouri river where they had systems of water-works, and from 
Boston to New Orleans. 
10. Did you have anything to do with the water-works now in 
controversy ¢ 
A. Yes, sir. 
11. In what capacity ? 
A. In the first place, ] was a member of the committee that drafted 
the contract. 
420) 12. What contract do you refer to? 
A. And later I was receiver of the works. 
13. What contract do you refer to ? 
A. The contract between Starr and the city for a system of water- 
works. 
14. When you speak of Starr, can you give his full name? 
A. Jesse W., oF. 
15. Will you look at the papers now shown you, marked “ Exhibit 
No. 2,” and state what it is? 
A. It is a copy of ‘the original contract. 
16. Itisa certified COPY. Prior to the drafting of this contract or 
its execution by signing and sealing the same, did you have any 


~~) 
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conferences with Starr or his agent in regard to the water-works and 
the contract? 

A. I was present with the committee when conferences were had 
very frequently. Several of them we had. 

17. State whether Mr. Starr was here in person in the beginning 
of the negotiations for water-works. 

A. No, sir; he was not. 

15. Who was here representing him ” 

A. Mr. Supplee. 

1. Is that the gentleman whose testimony has been taken in this 
case on behalf of the complainants ? 

A.” Yes, sir. 

20. What representations were made by him as paving the way to 
the contract ? 


42] Oljected to as not competent. 


ve 


A. Mr. Supplee represented he had superintended the construction 
of a system of water-works at Charleston, South Carolina; came 
from there directly here; brought with him a series of drawings 
and photographs of the work that they done at Charleston ; stated 
that they had sunk two artesian wells and laid—well, I am not cer- 
tain—I think 24 miles of mains and built a reservoir capable of 
holding three millions of gallons, I think, was the amount, of brick, 
and that each of these wells flowed ; that the work was a suecess In 

i. every particular, and that the city of ‘Charleston were well pleased 
With it. | 
21. What did he say in reference to the construction of a reservoir 
e for these works ? 
Objected to as not competent. 


22. As to the character of the structure ? 
A. The reservoir was to be constructed on the same principle as 
the one at Charleston; the excavation made on the hole, walled up 
water-tight: the bottom also to hold water: represented that that 
was perfectly practicable, and it was so thought by the committee. 
In consequence, of these statements in relation to the one they had 

just completed were presumed to be correct. 
122 25. Hlow long after these representations was this contract 

drawn up and signed ? 

A. I couldn’t give the exact time; I can only approximate it. I 
should say ten weeks. 

24. The original contract bears date March 15, 1880. After this 
contract was made did Starr come on, or was he here when it was 
made ? 

A. He was not. 

- 25. How long after this date—March 15, 1880—was it before Starr 
came ? 

A. IL think Starr didn’t come here until September or October, 
but I am not sure; he might have come sooner. 

26. Following the date of this contract ? 

A. Yes, sir. 
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27. Between those two periods of time what was done, if anything, 
in reference to the construetion of the water-works? 

A. There wasn’t anything done for a long time after the contract 
was made, and the citizens become somewhat restive about the mat- 
ter; and it begun to gei noised here that Starr was insolvent and 
would be unable to complete a system of water-works at all. I 
know Philadelphia papers were sent here representing his financial 
condition, and along, I think; in August some time—it might have 
been in July—some pipe was shipp d here from Charleston. It sort 
of allaved the uneasiness of the people in relation to the contract. 

28. What kind of pipe? 
425 A. It was some three-inch cast-iron pipe and some three- 
inch cross “'T’s.” 

29. What were those ever used for? 

A. I don’t know; they never were used in the works. 

30. Were they of proper dimension for the works? 

A. No, sir. 

31. What was next done after this particular pipe came? 
A. Not very long after the pipe came Mr. Starr came himself. 

32. What was done? 

A. And commenced to look around for a site to build his works 
made application to the city council to have a change made in the 
contract; a supplemental contract made to allow him to use other 
water than that designated in the original contract. 

30. When the origis:al contract was drawn and executed provid- 
ing for artésian well water and the reservoir indicated, was there any 
place designated by Starr or his agent where the works were to be 
located ? 

A. No, sIr. 

34. What was done, then, when Mr. Starr came on and examined 
for a site for his water-works? 

A. An invitation was extended to the committee having the mat- 

ter in charge to visit the locality where the water-works 

424 noware and view the surroundings and make up their minds 

whether they would be in favor of making the change that 

he required—that is, the change from artisian well water to spring 
water. . 

30. What did he say in connection with the spring water in the 


place of artisian, and what did he indicate would be the SOUTCEe of 


that supply? —_. 

A. Mr. Starr said if he selected this site near the supply of spring 
water that would be better there than the artisian water, the supply 
being from a series of springs that were located on the Rowell farm 
and Brown farm, and that he would clean out and thoroughly pro- 
tect those springs, and conduet the water into al reservoir he proposed 
to build, through pipes buried in the ground. 


36. After these representations were made, you may state whether 


or not this supplemental contract of October 9th was prepared and 
executed ? 

A. The supplemental contract was prepared by the committee 
having charge of the matter at the time. 
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oi. Llow long was this after these representations in regard to 
spring water in lieu of artisian well water? 

A. Probably it was all done in a week; I couldn’t say for certain ; 

never kept any record of it. 
125 oS. What was the first work Mr. Starr did when he began 
under these contracts in the construction of the works ? 

A. [am not certain whether he commenced to lay pipes first or 
commenced on that reservoir. 

oY. The construction of the reservoir was among the first things 
done? 

A. Yes, sir. 

40. Now, will vou state what he did to construct the reservoir that 
is indicated here in this contraet ? 

A. He madea large excavation in the bed of the creek, in the 
creek bed there. 

Hl. Taking this map, Exhibit I to Whitley’s deposition, please 
point out where he loeated ‘the reservoir of the works. 

A. This blue line around here represents the original bed of 
Llickory creek. 

12. ‘The blue line south of Hickory creek? 

Z Yes, sir. ; 

Le. Represents the old bed? 

A. Mr. Starr commenced his exeavations right in here, the west 
end of it here, very near the west end of it. 

{ L The West nil ot what 4 

A. That slough there known as the old creek bed. 

lo. What did he do? 

A. Excavated a piece of it there about 250 or 500 feet long and 
about SS feet in width. 

hf). Did he ( nlarge the depression of the old creek bed ? 
26 A. Yes, sir. 
7. Was there water in that hollow or depression at the 
time he commenced his exeavation ? 

A. Yes, sir. 

LS. llow did he proceed with that water thi re ’ 

A. They dug a ditch out from it and drained the water out. 

i). Where was the diteh dug ? 

A. Right out there, and it was dug from near the west end of the 
depression north under the railroad track, and along down the track 
to a point in Hickory ereek; ran right along down there (indiecat- 
lie). 

50. Did this take the water out of the depression ? 

A. Yes, sir. : 

Ol. Then how did he proceed further to separate this west end of 
th:s pond or depression from the remaining portion of it? 

A. The soil that he dug out of the pond he piled up aeross the 
east end of his proposed reservoir; dam-ed it up. 

o2. How deep down did he sink this proposed reservoir below the 
natural level of that depression or hole? 
A. Below the bottom of the depression } 
53. Yes, sir: below the bottom. 


, 
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A. Oh, it is four feet, I think ; maybe more. 

54 Did Z enlarge the rese rvolr beyond the limits of the pond on 
the sides? 

A. Yes, sir; made it wider. 

55. How much wider? 
427 A. Oh, he made it twice as wide as the original pond was, 
l think. 
56. What was the character of material he dug out? 
A. The first Jayer of soil was mud, muck, r ank ve vetation, aud 


willows. " 
o7. Where did he put it? 
A. Piled it up all around this excavation ; wheeled it all out and 
dumped it. 
58. Did that constitute part of the east wall or side of the reser- 
voir? 
A. Yes, sir. 
59. When this excavation was made for the reservoir in this way 
what did he next do? 
A. With the reservoir? 
60. With the reservoir. 
A. When he got his excavation made his reservoir was com- 
pleted. 
61. Did he put any brick in the bottom or on the sides ? 
A. No. sir. 
| ~e 


62. Or stone? 

A. Yes; stone. He laid cobble-stones Uy). The walls of the res- 
ervoir are at angle of about 45 degrees. 

63. What was done now ? . . 

A. From the bottom up about se ven feet in length this way; not 
seven feet up. 

64. Seven feet up the side at that angle 

A. He laid loose cobble-stones in this manner. 

Go. Just state in what manner? 

A. Well, piled them right up above one another. 
428 66. State whether he put anything in between the eobble- 
stones in the way of cement? 

A. No, sir. 

67. Were the cobble-stones placed high enough against the walls 
of the reservoir to have them above where the water would come ? 

A. They were generally high enough ; the water sometimes rose 
above thie mM). . . ; “"e 

68. What did he do to the bottom of the reservoir? 

A. That was left just as the excavation left it. 

69. What was the character of the bottom of 

A. Gravelly; a portion of it was gravel, and, I think, all 
cobble-stones and gravel. 

70. ‘Take the bottom there of the reservoir and the ‘surrounding 
ground ; what is it composed of generally? | 

A. Loamy soil on top; get down four or five feet you strike 
gravel. 

71. That gravel goes down how far ? . £ 


j 
! 


THE CITY OF JOLIET VS. JOSEPH HILLER FOSTER ET AL. 215 


A. Clear down. 
72. In his excavation for the reservoir did Starr come to any bed: 


A. No, sir. 

7. Those cobble-stones laid against the side of the excavation or 
reservoir; did they prevent the water of the reservoir, when turned 
in, from flowing out? 


A. No. SIT. 


7-4. Did they prevent the water from flowing in through them ? 
A. No, sir. 
tv) 70. What did he make the thickness of the bank that he 
placed between his reservoir and this pond adjoining it on 


the east? 

A. I never measured it; I have stepped it off. Sometimes the 
top of it is something like 30 feet—20 or 50 feet—little over: some 
thicker at the bottom. 

76. Would the water from the side where the cemetery is flow 
into this reservoir ? 

A. It did flow into it once. 

77. When this reservoir was thus completed you may state whether 
Starr ever did anything more to It. 

A. No, sir. 

75. Were you ever appointed receiver of those works ” 

A. Yes, sir. 

79. By what court? 

A. Cireuit court of Will county. 

SU. At wheat time? 

A. The 24th of July, 1885, I guess (refering to memorandum). 
[ was appointed receiver July 24th, 1582. 

Sl. At this time was this excavation the same way as you have 
described it? 

A. Yes, sir. 

S2. While you were receiver was the reservoir made different 
from what you have described it? 

A. No; no differently, only | dug a portion of the bottom of 
it out. 

83. To what extent? 
450 A. I made an excavation about twenty feet in diameter and 
a portion of it was about nine feet deep 

S4. Did you make the reservoir water-tight ? 

A. No, sir. 

So. Why did you make that excavation in the bottom ? 

A. There wasn’t any water in the reservoir and we sunk it to get 
Water. 

86. This excavation was made, then, to get a supply of water 
there? 

(). Yes, sir. 

S7. After that reservoir was completed by Starr in the manner you 
have indicated was there any water left in this pond to the east of 
the reservoir—this creek depression—tlhis old creek bed? 


. 


A. The old ereek bed up here? 
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SS. Yes, sir. 

A. There was a liltle. It was wet in some places up there, where 
Hickory creek once flowed into it; there was a little water there. It 
was nearly dry, however, down here. 

89, Did it takeoff the water that was in this old creek bed ? 

A. He drained it off onto the railroad track there. 

oe Into what place? 

Into this place right down here I indicated before. 
| After the reservoir was finished did that water still follow that 
drain ? 
431 A. No; the railroad company blocked the drain up alto- 
gether ; stopped it, and it flowed back again. 
When did the railroad company block up that drain? 

A. That year the works were completed. 

94. What was the effect of that ? 

A. It held that water up there, in that. 

95. Had this excavation been made on the grounds of the rail 
road ? 

A. No. Sil 

96. This ditch, this draining ditch, had been passed into Hickory 
cree k over the grounds of the railroad? 


A. Yes, sir. 

97. They = id stopped it up? 
A. Yes, S] 

98. Is it op ped up now ? 
A. Yes, si 


99. W ae was the effect of that stopping of the drain with refer- 
ence to the water? 

It holds the water back in the slough there east of the reservoir. 

100. While you were receiver, and this pond or depression had 
water In it, having been checked by the drain being stopped, how 
high was the water then there as compared to the water in the reser- 
voir: 

A. When the reservoir was dry there was no water there; when 
the reservoir had two or three feet in it then there was next to the 

reservoir. ‘There was two or three inches of water, and as you 
432 went east along up to the bed of it [it] was somewhat lower, 

and there was in some places a foot of water and some places 
two feet. 

101. Will you state whether the water in this pond and the water 
in the reservoir seemed to maintain about the same level? 

A. No; the water in the reservoir was lower always than the 
water inthe pond. The bed of this pond is higher than the average 
level of the water in the reservoir—muddy bottom. 

102. Was this the condition of the water-works when Starr had 
them and when Starr left them after the stopping of this drain 
under the Michigan Central railroad track ? 

A. There wasn’t any preceptable difference that I know of in that; 
only there was water in this pond above. 

103. When you were receiver did you ever have any a nee 
with that pond in reference to its flowing into the reservoir 


~~! 
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A. After I had made the excavation in the bottom of the reser- 
voir, lowered a portion of the reservoir, we pumped the water out 
daily. The water came through the bank on the east end of the 
reservoir from this pond and flowed over the bottom—quite a large 
stream—and ran around to my suction pipes of my pumps and 
came right under that bank—quite a large stream—not sufficient, 

however, for any purpose; then that would dry above there, 
455 and vou could walk all over it. 

104. Describe the character of the water in that pond ad- 
joining the reservoir on the east while Starr operated the works and 
while vou had to do with the works. 

A. ‘The usual character of swamp water. The refuse of a barn 
and barn-yard were on the banks, and the manure of the barn was 
thrown out, and had been for several years, into this pond. 

105. Were there any growth of weeds in the bottom of the pond or 
on the margins ? 

A. Oh, yes; the bottom of the pond hada very rank growth. | 
am not a botanist and cannot gives the names of it, but a rank 
growth of such vegetation as usually grows In stagnant water. 
When the pond was dry from pumping it made a carpet as thick as 
my hand and finger all over it, 

106. What made a carpel t 

A. This vegetation or growth as it laid down on the bottom. 

107. This pond was made dry by pumping from what? 

A. Pumping water out of the reservoir adjacent to it. 

108. Dried the pond 4 

A. Yes, sir. 

109. Tlow often did you have that experience, if any, whiile you 
were receiver? 

A. [| had that experience ev-ry day for about four months ; 
i384 kept it dry kept it dry two or three months; it didn’t have 

any water in it at all. 

110. Tlow long were vou rec iver ? 

A. Thirteen months. 

111. What did Starr next do, after making this reservoir, In con- 
nection with these water-works ” 

A. During the construction of the water-works he was laying 
pipes here in the streets. . 

112. Ile laid these water-mains’? 

A. Yes, sir. 

113. Referred to in the contract? Will you state al what d pth 
he laid these mains? 

A. Well, they are different. They ditte depth in different 
localities. In what is known as the seventh ward a large portion of 


— 


the pipes Wn tha ward are about Hive eet aT Cr). in the second ward 
the greatest depth would be three and a half feet. In the fourth 

. . ’ ’ ly P ? . : 
ward thev varv from two feet and a half to—well, In some places 


they ore, perhaps, four feet to the Lop of th DID ; 
| 1-4. In order Lo avoid the ellects of frost. what should be their 
depth ? 
25—1114 
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A. In this latitude ? 

115. If they were constructed in a good workmanlike manner In 
this locality, with those surroundings here in this locality and 
climate ? 

i se Insure service-pipes against frost the pipes should be five 

feet and a half to the top of the pipe. 
ABe 116. What did Starr next do in constructing the works ? 
A. Well, after his completion of the works he notified the 
city. 

117. What did he next do towards constructing the works? You 
have only vot how the reservoir and the mains laid. 

A. During the progress of the work mentioned he erected the 
engine-house. 

118. Engine-house’? 

A. Yes, sir. 

119. Will vou state what kind of structure that was 

A. Brick building, about 16 or 18 feet high, and walls, I think 
Be by SU feet, the dimensions of it. 

120. State as to its durability and solidity—this structure. 

A Well, it Was an xceedingly DOOr job. There is no place In it, 
| think, in the side walls, [where] there is a straight line any dis- 
tance. 

121. As to its safety and security r 

A. It is very unsafe and insecure. 

12. W hat did he do 1 relation LO eetting il supply of water for 
this reservoir you have referred to? 

A. Dug this hole down there and turned in the brook that came 
across the street. 

125. Take the map, Exhibit I to Whitley’s deposition, and point 
out that stream he turned In. 

A. It was a stream of water running down from this spring 


456 uy} here that ran into this old creek bed be fore this excava- 


wd 


tion was made. 

124. Will you state what supplied that creek with water? 

A. A spring up on what was known at that time — the Fuller 
spring; a spring on the Fuller farm. 

125. Is it the one indicated on this map as being at the south ex- 
tremity of it? 

A. Yes, sir. 

126. Did this creek receive water from any other source than that 
Spriup t 

A. Only what run intoi. It ran through a tract of land that it 
was the drainage water-shed for the surface water. 

127. It flowed through a depression in the ground ? 

A. Yes, sir 

128. Llow deep was that from the ordinary level about the de- 
pression ? 

A. The brook ? ° 

129. The brook channel. 

A. Some places it Is ho depth at all: Sonne places about il foot. 

150. And to what extent would it furnish drainage on either side ” 
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A. It drains a piece of country about a hundred rod- wide and 
some eighty rods in length That seems to be wider than it is long, 
but that is about the shape that that stream runs a short way. 

131. What is the ground used for in this locality where this 

stream Is? 
Lod A. Most for pasture land. 
152. What is the growth of vegetation along in that stream 
and adjacent to it; what kind of vegetation ? 

A. Willows, top-weeds (grow very high; over your head), grass. 

le. What is the length or distance from that Sprig LO this rcs- 
ervolr? 

A. I couldn’t give the exact length; it is something like 60 rods; 
Inay be more 

154. Will you state whether there is a travelled highway running 
over that creek at the lower end of it, just before it reaches the water- 
works reservoir in question ? 

A. Yes, sir 

135. You may state in what way Mr. Starr conducted the water 
from this depression or creek into the reservoir you have deseribed. 

A. Where the water crosses this publie highway they had a water- 


; 


ing trough; the water ran into that trough and peopie travelling 
through watered thie i cattle and horses iis they went along and drove 
through After 1 passed down there some 60 or 70 feet he laid an 


iron pipe through the embankment of his reservoir and made an 
excavation for a catch-basin, a settling basin, to let this run into. 

136. What was the length of the pipe t 

A. That pipe is 25 feet long, I think ; something like that. 

137. 25 feet long? 
bs A. Yes, sir. 
I3s. That went through the south bank of this excavation 

led the I’ servolr ? 
‘A. Yi 5, Sit 
159. And where was this catch-basin located with reference to the 
pipe? 

A. Located at the south end of the pipe between the public high- 
wav and the bank of the reservoir. 

140. How was that eatch-basin made? 

A. It was an exeavation made in the soil. 

L411. Was there any masonry work for the ecatech-basin to hold 
back the surrounding drainage ? 

A. No morter Inasonry ; just stone pul there; loose stone; cobble- 
stone. 

142. What was in the bottom ? 

A. The bottom was soil and gravel. 

143. Llow deep ? 

A. About three feet. 

144. In what way was the water from this creek conducted into 
that cateh-basin ? 

A. This eatch-basin was put right into the channel—its natural 
channel. 
145. The lower channel of this stream ? 
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A. Yes, sir; and this pipe commenced at the catch-basin and ran 
through into the reservoir. 
146. From the catch-basin along the stream and up the stream to 
this travelled road what was there, if anything, to protect the water 
from the surface drainage, &c.? 
439 A. Nothing. 
147. You may state if that ground about there up to the 
road or between was enclosed at the time in question. 
A. It was open. 
148. And was it In connection with the highway travelled there? 
A. Yes, sil 
14°. Now, across this highway, what protection was there for this 
water that passed across the highway ? 
A. There wasn’t any. 
150. How did it run to get across the highway under the culvert; 
right through the depression ? 
It run under that culvert in the road; yes, sir. 
151. How long was this culvert with reference to the width of the 
road ? 
The culvert is 30 feet wide and four or five feet bre-dth un- 
derneath it. It is 30 feet wide with the roadway. 
153. How wide was the road? 
A. I don’t know. Ishould have to presume the ordinary width— 
66 feet. 
154. Will you state whether the travel was confined over the 
culvert, or otherwise ? 
A. No; they went through the brook just as often as they did 
over the culvert. 
155. What brook do you refer to? 
A. This brook that ran into the reservoir. 
156. On the south side of this public highway was there any in- 
closure? 
440 A. Yes, sir. 
157. What did it inclose? 
A. It inclosed land through which this stream of water ran— 
pasture land. 
158. A cistance up the stream were there any buildings of any 
kind ? 
A. A barn. 
159. How far was that barn and the barn-yard from this stream ? 
A. lt run right under the edge of the barn. 
160. At that point was there any protection for the water? 
A. No, sir. Do you mean now or then? 
161. I mean at the time Starr had the works aud when he quit 
them. 
A. No, sir; there was no protection. 
162. Now you may state, from the barn up to _the spring, what 
protection, there was, if any. 
- Not any. 
63. Was there any pipe laid there 
ri No, sir 
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164. Througl’ which the water should flow? Now, I will ask vou 
if Mr. Starr had any other water-supply for the reservoir on the 
water-works at the time he had them in his charge or at the time 
you were appointed receiver than you have now indicated. 

A. No, sir; only what he got through the ground in the reser- 
voir. 

165. Will you state whether he built any artisian wells? 
44] A. No, sir: he did not. 
166. Did Mr. Starr construct any stand-pipe 

A. Yes, sir. 

167. [low was it with reference to its foundations ? 

A. The foundations were not strong enough; the base upon 
which it was set was not strong enough to carry it. 

168. You may state whether the same structure is there now. 

A. Yes, si 

169. Any hin made in the base? 

There has been no change made in the base; the stand-pipe 
has been guided to prevent its breaking the base. 

170. Breaking from the base. When was that done? Since the 
complainants became the owners of the works? 

A. Yes, sir. 

171. What other structures were there in connection with these 
works that Mr. Starr, under this contract, got up, aside from those 
already stated ? 

A. Later he built an additional boiler-house frame. At the time 
he constructed the engine-house he built a smoke-stack of brick. 

172. State what kind of smoke-stack he constructed. 

A. A brick smoke-stack 60 feet in height, | think, and 20 inches 
In internal diameter; 20 inches square. 

173. You may state whether that was sufficient for the pur- 

pose, 
442 A. It was not sufficient for the three boilers; no. 
174. Why not? 
The flue was not large enough. 

175. When you were receiver what did you do‘ 

A. I put up an iron smoke-stack for one of the boilers. 

176. You may state whether he put machinery into the works. 

A. Yes, sir. 

What did he put in? 

A. He put in two sets of pumps and engines 

178. Deseribe the character of the engines. 

A. One compound condensing engine, 15 Inches high-pressure 
cylinder, and 30-inch low-pressure, 24-inch stroke, 15-inch water 
— r, condensing engine. 

eg . Deseribe the other one in a general way. 

The other one is a direct non-com pound. 

180, Is the last one called high-pressure ? 

~ Yes, sir. 

181. The other condensing. 

A. Yes, sir; 30-inch steam cylinder, 16-inch water cylinder, and 
24-inch stroke; also one air-pump condenser complete. 
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182. State whether those engines furnished by Starr and _ the 
pumps would run together ? 

A. They would run,together to pump into the stand-pipes. 

183. Would they for any other purpose ? 
445 A. Not to increase the capacity when they run together ; 
they wouldn’t increase the pumping capacity; one would 
pump just as much alone as both together. 

184. Why was that? 

A. The two engines were not constructed alike or made to run 
together for direct pressure duty. : 

185. What did Mr. Starr do with the condensing engine ” 

A. At the time the works came into my hands they hadn’t used 
that pump at all. 

186. What did he do with the high-pressure engine ? 

A. They were doing their pumping with that. 

187. In order to pump the water directly into the mains for fire 
purposes so as to attach the hose at the hydrants, could both engines 
and pumps be utilized ? 

A. Not to produce the result required by the contract. To ex- 
plain the matter more fully, this pressure pump is constructed to 
pump against a head of eighty pounds pressure; that and no more. 
To produce the result required by that contract required a very 
much greater pressure. The other pump, the high-pressure pump, 
would produce that pressure. The result of running them both 

together was, that when the high-pressure pump was run fast 
444. enough to produce the necessary pressure required to throw 

water required for fire purposes the low-pressure pump would 
stop, as it hadn’t sufficient power to exhaust to pump against the 
resistence of the other pump, both pumping into the same main, 
and backed the water on. 

18S. Supposing the engine you first described was used for pump- 
ing water Into the stand-pipe and it was required to use the other 
engine, the high-pressure engine, for pumping water into the mains 
directly for fire purposes, how long would it take to change it so as 
to put the high-pressure engine into operation ? 

A. To change the machinery would require about 45 minutes ; 
to start the pumps was very uncertain. Sometimes it would take 
half a day; sometimes it would start in five minutes. By: starting 
the pump | mean making it pump water—pick up water. 

189. What was the purpose of the stand-pipe ? 

A. It was for the distribution of water to consumers [ for] ordinary 
consumption. 

190. Was that intended to be in any way used or utilized for fire 
purposes 

A. No, sir. 

191. What means was provided by the machinist Ward furnished 
so as to comply with the terms of his contract for furnishing water 
for fire purposes ? ‘ 

A. He put in this high-pressure pump. 

192. And how was that to operate? 
445 A. ‘That was to pump direct into the mains. 
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193. Into the mains? 

A. Yes, sir. 

194. And the other was to be used, the stand-pipe, for supplying 
consumers ? 

A. Yes, sir. 

195. State whether the pumping directly into the main was to be 
resorted to for any other purpose than in case of fires. 

A. No, sir. 

196. Now, ordinarily when the machinery was going for the pur- 
pose of supplying water-takers or lifting water into the stand-pipe 
for distribution in case of necessity, to use the water-works for fire 
purpose, what would be the length of time required to adjust the 
matter? The pumps not running together, the high-pressure 
pump being required for fire purposes, what would be the length 
of time required to adjust the machinery to get this high-pressure 
engine into operation and get the pumps working for fire pur- 
oses ? : 

A. Well, I have stated to change the machinery it would require 
about 45 minutes; then it was very uncertain when the pump would 
start. 

197. Did you have any experience in that matter as receiver ? 

A. I had a great many experiences. 

198. What was your experience ? 

A. It took all the way from five minutes to half a day. 

446 199. State whether the pumps were in the same condition 

when you received them and this other machinery as they 

were when Starr had charge of the institution or the City of Joliet 
Water Works Company at the time of its organization ? 

A. Yes, sir; I received them directly from them. 

200. Do you remember at what time Starr notified the city of 
Joliet that the works were completed ? 

A. I think in November or December, 1881; I think it was in 
1851; late in the falhanyway. 

201. At that time state whether this reservoir and this water 
supply from the creek and this machinery was in the state and 
condition that you have been describing at that time when he gave 
notice to the city that the works were completed for their accept- 
uhce, 

A. I couldn’t state that they were just the same machinery. 

202. State whether the reservoir was the same. 

A. Yes, sir. 

203. Upon this notification by Mr. Starr, a certified copy of which 
will mark “ Exhibit No.3” and attach to your deposition, what 
was done in reference to tests being made ? 

A. Mr. Starr notified the city council that the works were ready 
for a test, and to appoint necessary committees to witness the 
test. . 

204. Were you one of that committee? 
A. No, sir. 
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447 205. Did you have any means of informing yourself as to 
the test with reference to the throwing of water for fire pur- 
poses 4 


A. Yes, sir; I placed myself in a position where I could witness 
as nearly as was possible the entire test myself; I was located on the 
top of Dr. Raynor’s house, on the west side; [had a field-glass and 
levels, chronometer, and such implements as I could use for the 
purpose of determining how high the streams were thrown, the du- 
ration of the test, and the entire matter that might come under my 
observation. 

206. State what was the result of your observations. 

A. The requirements of this test was that five streams should be 
thrown at the same time from five different places, on the system 
laid down, to the height of 100 feet or more; these streams were 
located at St. Patrick’s church, corner Broadway and Exchange Sts.; 
one at St. John’s German Catholic church, corner of Division and 
Hickory St.; one at what is now known as the Shurtt’s Hotel; one 
immediately in front of the Baptist church, Scott and Van Buren 
Sts.; one at the Union school-house. These points were selected 
on account of their- being some tall buildings in the imme- 
diate vicinity, and flag-stafls, &e., by which the different com- 
mittees were expected to determine the height to which the 

streams were thrown. The committee appointed by the 
448 council were present at each of the points named. My 

observations were to the effect of determining how high each 
of them went, I being in a pusition to see all of the streams (nobody 
else was) at the same time. The stream by St. Patrick’s church— 
the first one I named—reached a point on the steeple — the top of the 
second course of windows in the steeple. J might as well finish up 
as I go along. I have had these different points measured by the 
city surveyor, and have his measurements here. 

207. (Mr. Hicu.) Did you measure them yourself? 

A. I measured them at the time myself. No, I did not measure 
them right on the spot; I measured them from where I was. 


Any testimony of the witness as to measurements unless they 
were made by the witness himself objected to. 


208. Just give the measurements you have made and have here. 
A. I don’t think | have my memoranda here of the measure- 
ments. The second point is St. John’s Catholic church. The hy- 
drant is on that corner. My memoranda of it (I recollect it) it says 
it was apparently about 10 feet above the ridge-board of the church. 
At that point they didn’t get the stream far enough west, so that 
the stream was between me and the steeple, and it brought it between 
me and the body of the church. The next was Shurt’s Hotel; it 
reached to about the middle of the flag-statf on the top of the 
449 hotel. Then the Baptist church; it reached the point of the 
tower—the highest point on the church. The— Union school- 
house; it reached the top of the tower. 
209. State whether these streams were all going—being thrown 
at the same time. 4 
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A. They were going for three minutes at one time altogether. 

210. How long did the test continue? 

A. About sixteen minutes. 

211. What, if any, special preparation had been made for the test 
with reference to shutting off the water-gates, &c? 

A. In the night before the tests had been made, them days I used 
to be a great deal out at nights, and I observed 

212. What were you out at nights for? 

A. Well, I was running the fire department and attending — mat- 
ters about the fire-engine and houses. 

213. What did you observe? 

A. | observed a party of the water-works company engaged in 
closing or turning the gates in various parts of the city. 

214. What was the effect of turning those gates? 

A. If they were shut off, if the gates were closed, the effect was to 
throw the necessary streams that were about to be proposed very 
much easier. 

215. Will you state along what principal line or lines these dif- 
ferent tests were made or what particular hydrants were se- 

lected ? 
450 A. It was laid along the main line, what is really the 
main to the distribution of the city. 

216. Now, if these gates were turned or a portion of the water- 
supply was turned off, centering into this particular locality ? 

A. It was all turned off for about half a mile. 

217. How many miles of main were there under this contract? 

A. ‘Ten miles. 

218. What was the effect of turning off the water from the other 
seven miles of mains? 

A. I don’t understand you exactly. 

219. What would be the effect with reference to the works to the 
test ? 

A. Confine the water in a narrow space, provided a larger volume 
of water by the streams than otherwise would be if there were leaks 
along in the distribution of water; would throw it easier. There 
would be no waste or loss. 

220. Do you know why the test lasted no longer than you have 
stated ? 

A. I don’t know, only by hearsay. 

221. Have you the measurements now by which you can state 
the height to which the water was thrown? 

A. I have the measurements made by the city surveyor. 

222. Have you any measurements made by yourself? 

A. I can’t find them here; I have Fol them. 

223. Will yeu produce them ? 
451 A. I will produce them. 
224. When you find them ? 
A. If I ean find them; yes, sir. I can give them very nearly. 
225. From your memory of your measurements ” 


A. Yes, sir. 
99—1114 
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226. Very well, you may do so. Produce the memoranda for the 
eX: a ition of the opposite counsel when you find it. 

The measurement of the stream by St. Patrick’s church was 
debdimane feet ; at St. John’s church, seventy feet; at the Schurtz 
Hotel, ninety feet; at the Baptist church, nine ty feet; at the school- 
house it seems to me it was sixty-nine feet. 

227. What was the length of hose employed in making these 
tests ? 

A. Fifty feet. 

228. When the hydrants were planted through the city in con- 
nection with the Starr system of water-works they were cntended 
for what use? 

A. Fire purposes. 

229. What extent of territory was intended to be covered by a 
given hydrant for fire purposes ? | 

A. A thousand feet each way from the hydrant. 

230. Supposing a fire should have occurred at one extreme of 
this territory and a hydrant was located at another part; what would 
be the length of hose required for the purpose vf extinguishing fires 
by attaching to the hydrant? 

A. On the outer hydrants, the outer line, some places 

452 would require two thousand feet, but within the territory 
covered by the system it was intended that a thousand feet of 

hose put on this hydrant and a thousand feet of hose put on the 
next hydrant it would throw onto a building midway between them. 

231. What would be the length, then, required of hose? 

[A.] Well, ifa fire was located anywhere between the hydrants, 
if it were the extreme center, it would require a thousand feet to 
each hydrant. 

252. Supposing the test has been made with hose sufficiently 
long to extinguish a fire in the case I have supposed ; what would 
then, taking into account the friction,—what then would have been 
the height that the water would have been thrown by this power 
furnished ? 

A. By the power that was furnished ? 

230. Yes, sir. 

A. It would do very iittle service. It wouidn’t throw very much 
water. 

254. What was the length of lose used did you say ? 

A. Filty feet. 

250. Supposing in lieu of that they have hose a thousand feet, 
or five hundred feet; what would then be the height of water? 

A. I always consult text-books on friction; I have not it in mind 
so L can give it exactly; [I know in a general way that the differ- 
ence between the he ight of the streams “thrown and the power re- 

quired to throw that stream and lay a thousand feet and 
453 use the same power would throw the stream some forty feet. 

236. Forty feet ? 

A. — thing like that; yes, sir. 

237. For fire purposes what is desirable with reference to throw- 
ing wi tee upon a fire to extinguish the fire? 
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A. It 1s desired to throw the water with great velocity, great force. 
238. You may state if you have had experience as fire marshal in 

connection with fires. 

A. Yes, sir. 

239. You may state whether it isa desirable thing to have the 
force of the water against the fire. 

A. Yes, sir; we can never get too much. 

240. When you were appointed receiver of these water-works by 
the court what was the eondition in which you found the works? 

A. They were not in very good order. The pump that was being 
run had not been packed for about four months I was informed. It 
appeared to be so. This was the high-pressure pump. The low- 
pressure pump was a large pump, and had not been run at all, or 
very little, on account of the inability of the engineer to make it 
pick up water. I was informed it could not be done. I, however, 
sent to Warren, Massachusetts, for the company’s engineer, Mr. Ful- 
ton (these pumps were built by the Knowles Company), to come out 

here toshow him what the trouble was. The main trouble was 

404 that the pump has too great a lift: the water was too far 

from the pump; and another, that the condensing engine 
was not properly set up, and had to pump its water so far that.it 
required nearly as much steam to run the condenser as it did the 
pump itself. These difficulties I meant to overcome. The water 
couldn’t get any nearer to the pumps, but we got the hang of the 
pumps; so by keeping them running and keeping the water in the 
stand-pipe primed — (when we shut down we should get started 
up—shut down when we got out of water). Well, we were pretty 
sure to get started in 30 minutes; sometimes it would take several 
hours. The pumps, one of them, was useless on account of two of 
its flues being burst-, and one of them could be fired by firing it 
very rapidly. Its flues were burst-, and also the third one was tight 
up. Its flues were very nearly filled up with lime, as no heater or 
lime extractor had been provided by Mr. Starr, as is usual in setting 
up machinery perfectly, to warm the water or to extract the lime 
before it is pumped into the boilers. I caused six of the flues to be 
taken out and new ones put in; used a large amount of boiler-purge 
to soften up the seale, and in the course of two or three weeks had 

the boilers so they would make steam very well, but could 

55 not run the whole three boilers at a time on account of the 

smoke-stack not being of sufficient capacity to make a sufh- 
cient draft for the boilers. I erected an iron smoke-stack for one of 
the boilers, and after that we got along very well. 

241. How did you find the hydrants? 

A. I never paid much attention to the hydrants. There were sev- 
eral of them leaking badly and broken that had been frozen up the 
winter before the works came into my hands. 

242. What did you do with those hydrants? 

A. In two cases only I knocked the tops of- of them—yes, in three 
cases—and drove a wooden plug right into the supply-pipe. That 
stopped the leak, or very nearly so. 

243. The other hydrants—what did you do with them ? 
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A. They were being complained of very much. They were com- 
plained of by the citizens on account of making waste-water and 
being a nuisance, and — asked me to fix them. The other hydrants 
that were leaking were in positions where they did not annoy any- 
body, and I had no authority or money to repair them, and did not 
do it. 

944. What was the condition of water-supply in regard to . 
quantity of water? 

A. The day I took possession of the works they shut down about 
four o’clock in the afternoon. The water was all pumped out of the 

reservolr. 
456 ; 245. What time did you take possession 7 
A. July 24. Well, I think likely it was the 24; I presume 
was the next day; I am not sure. 
246. 1882? 
A. Yes, sir. 
247. Why was the water pumped out”? 
A. There didn't any come 10. 
248. What at that time was the source of supply ? 
A. Well, it came up through the ground and seiped in from the 
surroundings. 

249. Seiped into what? 

A. From the pond adjacent to it on the east, and this little brook 
that came down across the street. 

250. Into what? 

A. Into the reservoir or pond we were pumping out of. 

251. Did you pump out this particular excavation you have de- 
scribed as the reservoir? 
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A. Yes, sir. 

252. How long did this failure of water-supply continue ? 

A. it would have continued if I hadn’t sunk this excavation in 
the bottom of the reservoir I spoke of indefinitely. 

203. ‘Then did you get any water from any other source ? 

A. No other. I didn’t pump at all, I think, for two weeks; didn’t 
pump any into the mains for two weeks; didn’t have any to pump. 

254. What did you find to be the condition of the water with re- 

gard to purity for domestic purposes ? 
457 A. It was very impure—dirty. We didn’t use it for any pur- 
pose, for drinking or any other purpose ; it had a very rank 

smell, and was as black along the latter part of the day as that 
when we pumped (indicating). 

255. How black is that? — 

A. Well, that is black. 

256. How long did this continue in this condition ? 

A. Continued all the rest of the summer and during the winter; 
all winter. ee 

207. When you left the works at the end of the 13 months how 
did you find the water? : 


A. Just the same. - 
258. Did you ever have any of this water at this time while you 
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were receiver, or while Starr had charge of the works, or the com- 
pany he organized had charge of the works, analyzed ? 
- ee sir. 
3). Did you at any time, after the complainants, through Mr. 
1D aa took charge of the works, have any of the water analyzed ? 
A. Yes, sir. ; 
260. What season of the year, or how long ago was it? 
A. July 25. The analysis, however, occupied some four weeks. 
261. What year? 
A. Julv 25, 1885. 
262. Who was the chemist who made the analysis? 
A. Prof. Charles B. Gibson. 
265. Of what place? 
458 A. College of Physicians and Surgeons, Chicago; office 81 
Clark street. 
264. Who furnished him the water with which the test was made? 
A. I furnished some of it; some of it he came down and got him- 
self. 
265. Take the analysis of the water indieated as No. 1? 
A. He came and got that water himself. 
266. Where was that water obtained ? 
Drawn from a faucet In my store. 
267. Where did that water come from. 
A. It came from the water-works—the Joliet Water Works. 
268. The present water-works ? 
A. Yes, sir. 
269. Where was the sample got from furnished by you in analysis 
No. 2, indicated ? 
That was taken from the reservoir. 
270. And where was the water obtained from indicated as No. 3? 
A. Well, that three samples there, that was taken from the pond 
immediately next to the reservoir; also from the reservoir there was 
two samples taken at that time. 
271. When were you discharged as receiver’ 
A. About the first of Se ptember, ISS5. 
272. Who tock possession of the water-works from you ? 
A. Mr. Ie lwood., 
275. For whom did he take possession t 
A. J. Hilliar Foster. 
274. One of the complainants in this suit; subsequent to 
459 to the works being turned over by you to Mr. Elwood for the 
complainants was there a well dug by the complainants? 
A. No. 
275. After they were turned over’ 
A. After they were turned over; yes, sir. 
Do you know at what time that well was begun ? 
A. I think it was _— the fore part of September. 
27 i. What year ; 
A. 1883. 
278. About when was the well finished ? 
A. It was finished in November, | think. 
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279. 1883 ? 

A. Yes, sir; 1883. It might have been December; it was that 
fall. 

280. When did you furnish these samples of water ? 

A. I furnished these samples of water in July, 1580. 

281. What kind of a well is this that was constructed by the com- 
plainants ? 
A. They made a brick erib—solid. 
282. Whereabouis with reference to the reservoir? 
A. It is about a hundred feet—somethiug like a hundred feet—in 
southwesterly direction. | 
283. How is the drainage in that locality or the adjacent territory ; 
which direction does it come from ? 

A. It comes from all directions—near so. 

284. State whether it comes from the direction of the cemetery ; 
the two cemeteries ? 

A. Yes; the water from that direction runs over towards the north 

bank of the reservoir on the railroad track. 
460 285. State how this pond that has been referred to in your 
testimony lies with reference to this well, what direction. 

A. The pond lays just east of it. 

286. Do you know the depth of this well? 

A. I don’t know from any measurements, only hearsay ; about 35 
feet deep. 

287. After that well was constructed was there any water outside 
of it turned into it? 

A. I think there was. 

288. From what source? 
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A. I think this brook that runsacross the road was turned into it. : 
289. Does that brook flow into it now ? 
A. I couldn’t say whether it does or not. 
290. Have you seen an excavation from that brook into the well? 
A. I saw it when they cut the excavation ; ves, sir. 
291. You saw the excavation? 
\. Yes, sir; I saw the main pipe. 
292. State whether, from the spring that is near the head or at 
the head of this brook or stream, whether down to this old road, 
this road that is travelled across the brook, there is any protection 
for the water. 
A. Now? 
293. Now. 
A. Yes, sir. | 
294. At what point? 
A. There has been a pipe laid across the road and up past this 
barn. 
461 295. From the south end of the pipe, up this ravine to the ~ = 


spring, what protection ? 
A. There isn’t any. 
296. Are there any artisian wells constructed ? 
A. No, sir. 
297. To supply the work ? 
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A. No. 
298. You may state if you have any knowledge of the durability 
‘permanency of this spring water-supply down the ravine. 

A. This supply down through here is not near as much as it was 
a few years ago, three or four years ago; it seems to decrease all the 
while. There are some quarries over here that are lower a good 
deal than the spring; some 16 or 18 feet lower. 

209. Just indicate where the quarries are. 

A. A little west of the spring. 

300. How is the lay of the ground from the spring to the quar- 
ries ? 

A. It is about level. 

301. How long have the quarries been opened? 

A. They have been opened in the neighborhood of two years, I 
think ? 

302. In what direction are they quarrying? 

A. They are quarrying towards the spring. 

303. From your knowledge of the country there and the supply, 
you may state whether the supply there is increasing or decreasing ; 
water from any spring source? 

A. Oh, it is decreasing. 

304. What would be the eflect of continuing the quarrving to 

wards the spring In question ? 
462 A. When they come to quarry up to the spring the water 
would turn off and come down through the fair ground, in- 
stead of running north, as now it will run west. 

305. How is that spring with reference to being at a point where 
the water—we may call the dividing ridge of the water? 

A. It is about twenty rods, or something like that, south of the 
spring. The water flows south or southwest. 

306. The city of Joliet lies in what direction from the water- 
works ? 

A. Almost directly west. 

307. Is there any other springs, to your knowledge, that feed this 
stream, or in this vicinity ? 

A. There isn’t any now; no, sir. 

308. Except this one? 

A. There 1s not now; no, sir. 

309. Were there at any other time? 

A. There was several years ago. There was quite a number of 
springs up in there. 

310. How long have you known the locality in question ? 

A. IL have known it ever since I have been here, more than 25 
years; that is, there is no springs flowing down this way from that 
locality, understand. There are other springs up there, but they 
flow the other way down through there (indicating). 

311. What way is that you refer to? 
463 A. There are no other springs flowing north. There are 
springs in the vicinity of the spring spoken of there that 
flow west. 
312. Do you know upon whose property this spring is located ? 
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A. I only know by hearsay ; that belongs to Henry—Johen Henry. 

313. Do you know whether or not Starr had any springs on the 
grounds that he purchased from Mrs. Brown ? 

A. No, sir; he did not. 

314. Are there any springs on any of the ground, including this 
spring that has been referred to here as feeding this stre: im, belong- 
ing to the present complainants ? 

A. No, sir. 


Adjourned until 7 o’clock this evening. 

SEVEN O'CLOCK P. M. 

315. Have you found your figures showing the calculations you 

made as to the height the water was thrown at the test when Starr 
announced the works as completed ? 

A. Yes, sir. 

316. How does that statement or your figures that you made 
agree with your memory as given in evidence here before the ad- 
journment? 

A. Shall I state what they were? At the Union school-house, 69 
feet; German church, 70 feet ; — church, 80 feet ; Shurt’s Hotel, 
85 feet; St. Patrick’s church, 89 feet 

317. After the construction at the worksof the well by the 
464 complainants state whether they built a new engine-house. 
A. ¥es, sir; they did. 

318. And smoke-stack ? 

ass es, sir. 

319. State whether, if the Starr smoke-stack and engine-house 
were sufficient structures, it would be necessary to construct these 
new works—engine-house and smoke-stack—for the purpose of 
pumping the water from the wells. 

A. No; I don’t think it was necessary to construct them for the 
purpose of pumping water from the well; it would not be necessary 
to construct them for the purpose of pumping water from this well, 
but it was necessary to construct them, for the smoke-stack was In- 
sufficient and the building was not substantial enough. 

320. The former smoke-stack, or old one, and engine-house could 
have been used still, after making this well to get ‘the water from 
the well, as before ? 

A. So far as that was concerned; yes, sir. 

3821. During the time the water-works were being constructed by 
Starr, and under his charge, do you know whether any committee 
of the city council had any supervision—gave any instructions with 
re : rence to the constructions of these works? 

. [know a committee was appointed for the purpose, but they 
took no action. 
465 322. State whether that committee at any time, or during 
the time the works were being constructed expressed any sat- 
isfaction as to how the work was progressing, and had any super- 
Vision in any way. 

A. No; I talked with them frequently about it—about the depth 

the pipes were being laid, and the size of the pipes—and_ they said 
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they had a contract with Starr to build a system of works to do cer- 
tain work, and if they wouldn’t do the work they would not accept 
of them. 

323. In reference to the reservoir that Starr constructed, you spoke 
abont there being cobble-stones used for walling up the sides of the 
reservoir for a certain space. State what those ‘cobble-stones served 
to do. 

A. Made a breeder for snakes and lizards and toads and mud- 
turtles. Thewall was full of them; if you walked around on it they 
would spin out of it into the water by the dozen. 

324. State whether the reservoir was inclosed with any fence or 
guards to protect it from cattle and from the highway. 

A. It was not. 

320. State how it is now. 

It is not now. 

326. You may state whether, when Mr. Starr proposed to utilize 
spring water in lieu of artisian well water, the artésian wells in 
Joliet were a failure, or the system on them being used was regarded 
as such. 

A. They were not a failure. 
466 327. To what depth are the artisian wells in Joliet sunk 
ordinarily ? 
I believe the shallowest one is my well, 417 feet; they run, I 
believe, up to 1, 600 feet. 

328. You have an artisian well now ‘ 

A. » es, sir. 

329. I believe that you take water from the water-works ? 

A. Yes, sir. 

330. At your house? 

A. Yes, sir. 

331. Do you use the water for domestic purposes? 

A. No, sir; use it for sprinkling my door yard. 

332. Did you ever, when you were receiver, exhaust the water 
_— the reservoir; and, if so, about how often? 

Every day. 

333. What was the condition of the bottom of the reservoir‘ 

A. It had a rank growth of vegetable matter about so high, 

334. How high is “so high?” 

A. That is eighteen inches. 

335. State how often you found that rank growth—how much of 
the time. 

A. Evy-ry day ; we used to pump the water out every day ; about 
all the way from four to seven o'clock in the afternoon: then 
this vegetation laid down and made a carpet; you could walk all 

over the —— of the reservoir on except in some patches | 
467 caused to be dug from this open pond and from the north- 

west corner of the reservoir to ‘et through some seepage from 
Hickory creek ; I led those two streams into this excavation ; 1 had 
to let it in the bottom to supply the pumps; the rest part of it was 
dry; you could walk over it in your stocking feet without wetting 
your feet. 
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336. When the reservoir was emptied the effect on the adjoining 
pond was to empty it, I believe you said? 

A. Yes, sir. 

337. Were there any indications ofsprings there ? 

A. No, sir. 

8288 There wasa ditch, I believe, that has been referred to in 
evidence connecting this pond, or designed to do so, with Hickory 


A Yes, sir. 

339. How did that ditch operate ? 

A. It didn’t operate at all after the works came into my hands or 
after that railroad company in building their track to the elevator 
had filled up the outlet, for it shut it up. 

340. What road was that? 

A. This spur of the Michigan Central, ranning to the elevator 
just above the water-works; I can show it on the map there; ali 
about that, if you like. 


(Map banded to witness.) 


341. What ditch is that? 

A. That ditch there? This is the ditch referred to; from 

468 this point down here [it] ran out under the main line of the 

Michigan Central, right along down the Michigan Central and 

Hickory creek, down to that pond there. This track here at that 
time was not built. 

342. That spur was not built? 

A. No, sir; when they built this spur they cut that ditch off; 
that was dug right away down there. They cut this down very 
much lower. They cut a ditch all the way down. When they 
built the spur track they filled that all up running there, and that 
water turned right up into the creek. The track right over the 
creek is higher than it is here. 

343. Than it is where? 

A. Higher than this pond; three feet above the bottom of the 
reservoir the creek ts. The water would run down on this side 
about midway of the reservoir, between the railroad track and the 
reservoir; would run down in there; then would come back into 
the reservoir; at the bottom, and from this point is where I dug 
the ditch; across the bottom of the reservoir, over this point 
where the pump stood when the suction-pipe went into the reser- 
voir, and dug a ditch from that pond. 

344. What pond is that? 

A. At the east end of the reservoir, where the pond connects with 
it; dug a ditch from there down to this excavation I had made 

with the suction-pipe, and brought that water down through 
469 it, and the rest of the bottom of the reservoir was dry. 
o40. The boilers as furnished by Starr; state if they had 
sufficient capacity. é : 

A. No, sir; they did not; was not of sufficient [capacity] to pump 

the amount of water required for fire purposes. 
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346. Will you state as to whether the water now in the reservoir 
the same and the same supply as when you were receiver? 

A. Yes, sir. 

347. And when Starr had the works? 

A. Yes, sir. 

O48. Under his charge? 

A. No difference. | 
v49. Will you state whether there has been since the present 
owners or complainants have had the works, up to the present time, 
any change in the engines—any new engines? 

A. No, sir. 

350. How is it about new boilers? 

A. No new boilers. 

Jol. Has there been any change in the water-mains? 

A. No, sir. 

352. In the hydrants? 

A. No, sir. 

303. Do you know whether the service-pipes connecting with the 
mains are liable to freeze in the winter? 

A. Yes, sir; they are. 

504. What is the fact about that? 

A. They are liable to freeze—some of them. 

305. What is the fact as to their having frozen? 
470 A. The winter before the water-works came inte my pos- 
session they had all frozen; I believe every one of them; they 
also froze the winter while I was running the works. 

306. With the exception of the well that has been dug, and the 
change in the engine-house and smoke-stack, what difference is 
there between the works now and when you had them or Starr left 
them ? 

A. The only material difference is the aiffereuce for the air-cham- 
ber now for the distribution-pipe. They have also puta heater into 
their boilers, and of course the whole-works has been piped over 
again and is in better shape. 

307. The stand-pipe ? 

A. The stand-pipe, in moving the engines from one house to 
another; it necessitates piping the whole work over again. Of course 
it is in very much better shape now than it was in the first place. 

308. Does these changes effect the power or capacity of the boilers 
and of the engines and works for furnishing water for fire purposes ? 

A. I presume it would not increase the capacity of them any, 
but they work better, no doubt. Of course I have not examined the 
works since, but I have no doubt the machinery is set up in better 
shape than it was, or set up in the first place, although the owners, 
the builders of the engines, set them up in the first place themselves 

and ought to have set them up all right. Then I think one 
471 of the material differences [is] the pumps don’t have to lift 
water as far as they used to. They havea better suction-pipe 
in connection. Ihave no doubt but the pumps can be started now 
without consuming very much time. I presume they will start 
pretty quick. 
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359. State whether you have ever heard the complainants or their 
authorized agents spe ak of the character of the work Starr had fur- 
nished under the contract ? 

A. I heard the bondholders many times saying that the work was 
very unsatisfactory. They wouldn’t attempt to held the ¢ ity or the 
Starr contract, and their attorney, Mr. Perry, stated that often. 

360. Do you know whether these bondholders proposed to offer a 
differe ‘nt system from that now existing? 

A. They did offer a differe nt system ; yes, sir. 

861. Exis sting at the time? 

A. Yes, sir; different in many respects. A water-work system 1s 
water-works system anyhow. 

362. Different from the present one? 

A. Different from the present in this respect, there was more 

iles of it and larger mains and different in the rental of hydrants. 


Cross-examination : 
363. You stated in the second ws ard that some of these pipes were 

three anda half feet from the surface, and in the fourth ward 
472 some of them only two and a half feet. 

A. Yes, sir 
564. Was that from actual measureinent made by you? 
A. Yes, sir. 
060. When? 
A. They have been made along at different times. 
366. Indicate some of the points in the second ward where the 
pipes are only three and a half feet from the surface. 
A. Right along here on Jefferson street. , 
367. Mention some particular locality. 
A. Down right in front of the court-house. 
368. On Jefferson street, directly in front of the court-house? 
A. ¥ CS, sir. 
369. That is one point? - 
A. te sir. 
370. When did you make that measurement? 
A. ‘About two weeks ago. 
371. Any other? 
A. Not recently; no. 
372. That is the only point within your knowledge you indicate 
as being only three and a half feet from the surface? 
A. Well, for any exact distance. 
373. In the fourth ward, where you said it was in some places 
two and a half feet from the surface, will you indicate some partic- 
ular places where you made measurements ? 
A. On Broadway, very near Western avenue, when the 
473 service-pipe was being laid into a building. 4 
374. When did you make that meastrement ? 
Last summer some time; the forepart of the summer: 

375. Since you have been looking up the testimony in this case ? 
A. Yes, sir. 
376. Preparatory to the hearing? 
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A. Yes, sir. 

377. You now swear that that pipe you examined early in the 
summer was only two and a half feet from the surface ? 

A. Yes, sir. 

378. At what point did you say that was ? 

A. On Broadway, near Western avenue. 

O79. Indicate at whose house. 

A. The house belonging, | think, to Mrs. Stevenson. 

380. Don’t you know at that point the street grade was lowered 
by the city ? 

A. It has not been. 

381. You are sure of that? 

A. Yes, sir. 

382. Will you mention some other point in that ward where the 
pipes are only two and a half feet from the surface of the ground? 

A. Yes; | can, but the street grade has been lowered there ; about 
two feet up the hill in that same ward. 

385. You don’t consider that the grade has been lowered there ? 

A. You asked me if I could mention some other place? | 
474 said yes, but the street grade has been lowered ; the pipes 
were deeper ; been lowered three blocks; two blocks. 

384. Are you able to mention any other locality in that ward 
where the pipes are only two and a half feet from the surface, and 
where it has not been caused by a change in the grade of the street ? 

A. No, sir; that is the only place that I ever measured. 

385. While you were receiver of these works did you make any 
change in the steam-pipes ? 

A. Yes, sir. 

o86. What was that change and when was it made? 

A. I couldn’t give the exact date of making it, | don’t think; I 
don’t know but | could pretty close. 

387. Give it approximately. 

A. It was made in the fall, | guess, of 1852, when I was appointed ; 
[ think made in December, something like that, in the same year. 
My book does not designate when, but I know by the bills paid 
what the work was for. I find here a bill, | think was for this pur- 
pose, on November 27, and that would indicate about what time, I 
think, it was done. 

388. From what book are you refreshing your recollection ? 

A. My cash-book while I was receiver. 

389. The book vou have retained in your possession since. The 

same original cash-book, is it? 
7) A. Yes, sir. 
390. What was the nature of that change made in the 
steam-pipes about November, 1882?” 

A. I will have to make a little diagram in order to show. 

S91. Just state it in a general way. 

A. The steam-pipes came out from the side down into the base- 
ment and came up here; I changed it back to the back end of the 
boiler and brought it through overhead and down to the pumps. 
392. Did you make any change in the size of the steam-pipes ? 
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A. Yes, sir. 

393. What was that change ? 

A. I reduced the size. 

394. What size were they originally ? 

A. I think seven inches. 

395. To what size did you reduce it? 

A. To six, to four. 

396. To four inches ? 

A. Yes, sir. 

397. Did you continue to use the four-inch pipes thereafter during 
your receivership ? 

A. Yes, sir. 

398. You stated in your direct examination you had some diffi- 
culty in making two engines work together? 

A. Yes, sir. 

399. Was that difficulty experienced before or after you made this 
change in the steam-pipes ? 

A. Both times. 
476 400. You speak of going up onto Dr. Rannor’s house with 
a thermometer, a chronometer, a level, an eye-glass, and va- 
rious other instruments. In what capacity were you acting then, in 
behalf of the city or otherwise ? 

A. In my own individual —. 

401. Just making a little investigation on your own account ? 

A. Yes, sir. 

402. You observed, I think you said, the five different streams 
that were thrown from different points ? 

A. Yes, sir. 

403. Did you experience any difficulty in taking in the entire 
exhibition at one time—all of the five streams? 

A. No, sir. 

404. Did you make a-record of your observations ? 

A. I did; yes, sir. 

405. You have refreshed your recollection from that in testifying, 
[ presume ? 

A. Yes, sir; | remember those different heights there. 

406. You were a private citizen at that time, and had no official 
relation with the city, I believe ? 

A. I don’t remember at any time during this entire time that I 
was a private citizen; I couldn't state what relation I might have 
had; I can’t remember just now. 

407. You speak of procuring some water for chemical analysis 

for Prof. Gibson ? 
AT7 A. Yes, sir. 
408. For what purpose did you cause that analysis to be 
made ? 

A. To be used in evidence in this ease. ¥ 

409. Were you then using the water in your own house from the 
system ? : 

A. The water is in there; we use it for sprinkling and washing 
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purposes; we never use it for cooking or drinking. It has been 
there ever since the works were built. 

410. Do you use it for sprinkling in the winter ? 

A. No, sir. 

411. You continue using it all through the winter, don’t you ? 

A. Yes, sir; use it a little for washing, but not for cooking. 

412. Have you any other buildings beside your house and _ store 
in which you have introduced the water from these works ? 

A. No, sir; I have other buildings the water is in, but they are oe- 
cupied by tenants, and, so far as | know, they are not using the 
water; at least they are not using the water under my direction. 

415. What buildings are they located in ? 

A. I have a piece of property known as the “ Bottling House,” 
on the west side of Bluff street, and on this side of the street I have 
a tenement house. 

414. This bottling house, as you eall it, is that what is known as 
the pop factory. 

A. Yes, sir. 


415. You own the building and machinery ? 
478 A. No, sir; I don’t own the machinery: | own the build- 
Ing. 


416. Did you ever own the machinery ? 

A. Yes, sir; I sold it last spring. 

417. Don’t you know this water is used there in the manufacture 
of pop and other beverages of that nature ? 

A. I don’t, sir; it has been put in since I sold it; I don’t know 
anything about it. 

418. ‘The other building is where? 

A. On the opposite side of the street-—on the east side of the street ; 
nearly opposite the same building. 

419. That is a tenement house? 

A. Yes, sir. 

420. Owned by you ? 

A. Yes, sir. 

421. Who introduced the water there? 

A. I did, by putting it in the house. 

122. Is it used by the tenants there? 

A. I don’t know whether it is or not. 

423. You introduced it for the convenience of the tenants, I sup- 
pose, did you? 

A. Yes, sir; if they desired to use it they could make a contract 
for it. 

124. When were you appointed chief of police with reference to 
the time of your services as receiver in this matter, before or after 
your discharge as receiver? 

A. I was appointed before. 

425. How long before ? 

A. I assumed the duties of the office in June, and I was discharged 

us receiver in September. 
479 426. Was there any friction or difficulty between the police 
department and the water-works during the period of time 
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while you were acting as receiver and up to the time of your dis- 
charge as receiver? 

A. No, sir. 

427. Some difticulties kind of occur-ed soon after your discharge 
as receiver, did there not? 

A. No. 

428. Didn’t you cause the arrest of some men during that fall and 
winter? 

A. Yes, sir. 

429. Did you use any violence or force in interfering to prevent 
the preparing of the works? 

A. No, sir. 

130. You simply arrested the men quietly as they were going on 
to work ? 

A. I didn’t arrest the men at all; my officers did. 

431. It was done under your Instructions ? 

A. In a general way, it was done under my instructions; during the 
nignt time the chief of police has supervision of the streets; any 
one meddling or disturbing the streets at night was liable to be 
arrested ; parties, whether — water-works or not, it didn’t make any 
difference, were digging in the streets in violation ot the ordinances 
and I arrested several of them. 

132. Don’t you know repairs to the water-works could only be 
made at night, by reason of the inconvenience to the use of the 

consumers if made during the day? 
480 A. I don’t know anything about it. 
135. You bave not sufficient familiarity with them to know 
about that matter in detail ? 

A. I knew it is not necessary to do it in the night; you ean do it 
in the day-time just as well. 

434. You have stated that the reservoir is not inclosed from the 
highway. How recently have you been there? 

A. About two weeks. 

435. Did you see any inclosure then? 

A. I did not. 

436. Nothing at all? 

A. No, sir. 

137. Ali open country, is it? 

A. Yes, sir. 

458. Are you as positive of that as any thing else you have testi- 
fied to here? 

A. No, sir, fF ain’t: I was not out there examining anything ; | 
drove by there. 

439. You may be in error on that point? 

A. ] may be: ves, sir. 

440. During your receivership did you make any effort in con- 
nection with any other party to become interested as a purchaser at 
the sale of these works ? 

A. No, sir. 

141. Did you ever have any negotiations with these in connection 
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with any person whatever with reference to becoming interested as 
a purchaser in the works? 
481 A. Not becoming interested myself, I was applied to by 
parties to ascertain what the prospect was of the city’s receiv- 

ing the works and what the probable value of the works was, by 
one party ; but one, however, and that party was here on several 
occasions. 

442. Was he here at the sale of the works by the master? 

A. Yes, sir. 

445. Was he a bidder at the sale? 

A. He was. 

444. Did you indicate to him information concerning the value 
of the works? 

A. Ile asked me to do so, and I did. 

445. Were you ever solicited by any person to become interested 
as a purchaser in the works? 

A. No, sir: by nobody. 

446. Have you been employed by the city to assist in the collee- 
tion of testimony for the defence of the city in this case? 

A. Yes, sir. 

447. And have had the principal conduct of looking up the wit- 
nesses and details of that nature? 

A. Yes, | think I have; I don’t know as anybody e!se had any- 
thing to do with it 


P.C. Hartry called asa witness for the defendant being duly 
sworn testified as follows: 


1 Q. State your name, age, residence and occupation ? 

A. Patrick C. Haley-; residence, Joliet; age, 50; occupation or pro- 
ffession, a lawyer. | 

2 Q. State whether you are a member of the city council of the 
city of Joliet. 

eae 
482 (). How long have vou been such ? 
A. 8 years next spring some time. 

©. You were a member of the city council, then, at the time of 
the Starr contract ? 

A. Yes, sir. 

(). For the water-works in question ? 

A. Yes, sir; [ was a member then. 

(). Do you remember the circumstance of Mr. Starr, or the com- 
pany called the City of Joliet Water Works Company, of which he 
was a principal stockholder, reporting to the city council that the 
water-works were finished, and desiring to have them tested ? 

A. L remember that circumstance; made one or two reports— 
probably LWo. 

Q. Do you remember the matter of the tests * 

A. Yes,sir; I remember. 

Q. Were vou one of the committee to inspect the test? 

A. I was one of the committee. 


ol—1114 


} 


242 THE CITY OF JOLIET VS. JOSEPH HILLER FOSTER ET AL. 


Q. What place or point were you stationed at such test? 

A. I think they call it Western avenue; no, it couldn’t be West- 
ern avenue—it is the street up by the German church there, on the 
eorner of Hickory street and the street that runs east and west there 
by the German ehurch; I don’t recollect the name of the street 
now; Division street—that’s it. 

Q. At what height was the water at that point thrown at the test 
in question ? 

A. I ean only give my opinion in regard to that. Mr. Seward, I 

believe, was with me on that occasion, and we clim-ed up as 
483 high as the German church steeple—the tower of the steeple— 

as we deemed it entirely safe to get a look at it through the 
lattice-work in one of the windows. Ithink my judgment of it was 
70 feet. We made a report, but of course I can’t remember now. 
We made, I think, a written report of —; that is my recollection ; 
I may be mistaken. It certainly did not go 100 feet, in my judg- 
ment; but how much lower than 100 I can’t state now. 

(). State whether you were a member of a committee appointed 
by the city council to look after the Starr contract for the construc- 
tion of the works. 

A. My impression is, I was on two committees. 

©. Who were the other members of that committee? 

A. The first committee I was on was the committee of which Mr. 
Dibell was chairman; I think I was on that committee; I know I 
was consulted, at least, in reference to it. I was afterwards on a 
committee with Mr. Marsh or Mr. Pettigrew, and it seems to me 
some one was afterwards substituted in Mr. Pettigrew’s place. It 

“¢ was pending the construction of the works. . 

@. You were on that committee during what time with reference 
to the construction of the works by Starr? 

A. From the commencement, I think, until they were finally 
completed. . 
| Q. You may state whether Mr. Suplee or Mr. Starr, or any- 
484 _ body else, prepared and furnished a map to this committee 

of the proposed works, or any portion of them. 

A. The only map I have any recollection of was produced before 
the council. We had a meeting one night, and the proposition was 
to locate the water-works—that is, the streets it should run on: and 
on some one’s suggestion a committee of seven was appointed by the 
chair, with a sort of understanding it should be a committee of one 
from each ward, exactly one-half of the council, and that commit- 
tee was to sort »f agree where they wanted the water-mains to be 
laid. There was then considerable contention, first, as to the 
amount of water-mains to be laid on the west side and the amount 


' to be laid on the east side. 

, | Q. By the west side you mean he 
| A. The west side of the river; and the amouut to be laid on the 

, | east side. A little bit of jealousy between both sides. Then we came 

| to decide the amount to haveon each side: then the streets it was to 


run on. We found it difficult, however, to harmonize the claims of 
all persons; tried to do the best we could ; and on that night there 
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was something presented—whether a city map with a pencil line 
drawn through it, or whether it was something else, I cannot now 
remem ber. 

(). What was the scope and purpose of that map? 

A. That was to indicate where the pipes were to go; the streets 
they were to be laid on. I wanted to get as much in my ward as | 

could, and the others about the same way. 
485 (). Did it have reference to where the hydrants were to be 
planted or located ? 

A. My impression is that whatever the sketch was we had that 
night indicated that. 

(). Aside from such sketch or map, if any, was there any other 
that this committee had access to, to your knowledge ? 

A. I have no recollection of any other map than the original plan 
where the pipes were to be laid. 

(). Were you in such a position as to have known, or likely to 
have known, if any other map had been produced ? 

A. I might not have been chairman of the committee; possible 
it was Mr. Marsh ; but usually in matters pertaining to the construc- 
tion of the water-works I was consulted. 1 have-no recollection of 
any time that the matter came up I didn’t know something about 
it—that is, at the time. I didn’t hear of any action taken by the 
council or committee I was not advised of. 

(). In reference to the map, would you have been likely to have 
known of any other map if one had been furnished by Suplee? 

A. I certainly did not know of any other map, except the original 
plan agreed upon there that night by the committee of seven, and 
also, I think, Mr. Suplee. I think Mr. Suplee was there; possible 
Starr was there; some one connected with the water-works. 

(). Was this committee that you have naraed, yourself, Pet- 
486 tigrew, and Marsh, the only construction committee, as I will 
so designate the style of it in connection with the Starr water- 

works ? 

A. I don’t know of any other committee, except, as I stated, that 
probably Mr. Pettigrew’s term expired, and that some one else was 
substituted in his place. , 

Q. Did you still remain on the committee ? 

A. I remained on the committee until after the works were con- 
structed, and just how long after I don’t know. 

(). Will vou state whether this committee In any manner super- 
vised the construction of any portion of these water-works in any 
form whatever; and, if so, state. 

A. The only supervision that I at any time exercised or was 
called upon tu exercise was two instances—three, I will say. In the 
first place, when the company were running their pipes up Marion 
street hill; we had just then got it done, shortly before that, and 
they excavated a very shallow channel, as it appeared to me, to lay 
their pipe; it was not very deep; it was quite shallow; then, when 
they filled it up, they seemed to throw the rock right back there 
rather loosely on the pipe, and had the pipes poorly protected from 
the frost. I didn’t know very much about water-works at that time, 
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and whoever the foreman was (I can’t call his name—a dark-com- 
plected man) I suggested to him they were not properly pro- 
487 _tecting their pipe. He seemed to think there would be a 
good deal of filling done on the hill that would answer the 
purpose of any other protection to the pipe. Then again, when 
they came to locate the hydrant, which ought to have been on the 
corner, as I understood it—on the corner of Marion and Broad- 
way—they set the hydrant in nearer the alley—considerably nearer 
the alley—than the corner. I said we ought to have the hydrant on 
the corner so as to make connection with the hydrant in case of 
fire; that would be more convenient to supply both streets. There 
was some kind of seam in the stone, a clay vein of some kind, and 
it was easier to set the hydrant out of the way there than it was to 
take it to the corner. I didn’t protest very hard, of course. I gave 
my views in the matter, but they put the hydrant down towards the 
alley and didn’t put itatthecorner. Theotherinstance of interfering 
with them was when they undertook to lay the pipe across the 
Jefferson street bridge. We had an idea that was not the proper 
place to put that pipe, and suggested various arguments In opposi- 
tion to it. Among them was the proposition they would injure the 
bridge and, secondly, no protection for the pipe in case of hard, 
freezing, or cold weather. They insisted they would lay the pipe 
over the bridge and lay it to suit themselves. I suggested to the 
mayor to prepare an injunction .to prevent them from doing 
488 it, and counsel wasemployed to assist the city attorney ; had 
a bill prepared and got them brought before the court. The 
court gave them permission to put them across in a certain way. 
They did it, and, aside from those three instances I have named, I 
have no recollection of ever having anything to say to Mr. Starr or 
his employes in relation to the construction of the water-works. 

Q. From beginning to end you had no other connection with the 
matter in the way of suggestion or directing them ? 

A. No, sir; that is all I have any recollection of. 

Q. Do vou know whether the committee appointed by the city 
council had any supervision of those works in any other sense than 
to indicate where the mains should be laid and the hydrants located ? 

A. I have no knowledge of anything on the part of the council 
that indicated anything else on on their part to do anything else, 
except to locate the mains, to show what street they should run on. 

Q. Did the committee at any other time while the works were in 
progress, or after they were finished, or the council, express them- 
selves as satisfied with the works? 

A. I believe that from the time of the appointment of the com- 
mittee until it was finally discharged, or by reason of changes in the 
council, it sort of died out. They never had a meeting of the com- 

mittee. I have no recollection of a meeting of the committee, 
489 and so far as any expression on the part of the council being 
satisfied with the works I know that it°expressed itself as 
dissatisfied with the works, the manner in which the water was 
supplied, the supply of the water, and the construction of the mains 
and their capacity, and all that sort of thing, and as stated by the 
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resolution presented to the council, and especially some time after 
the report of the water-works company that the works were ready to 
be inspected. ‘ 

Q. After the water-works were sold by order of the court, and the 
complainants became the owners by purchase at the master’s sale, 
do you know of the complainants, or their authorized agents, mak- 
ing any statements or declarations to the defendant, The City of 
Joliet, in reference to the Starr contract, and also in reference to the 
works that Starr had bmlt? 

A. Some time after we learned, or at least I had learned, that the 
water-works (the old water-works company) had lost its right by 
foreclosure of its works, and that a new company had been organized 
at the request of somebody ; perhaps some members of the council. 
It may have been some one interested in the water-works company. 
We appointed a committee to confer with the representatives of what 
we understood to be the new company. The new corporation, suc- 

cessors to Starr, or the Joliet Water Works Company, and we 
490 had one or two meetings of the council; maybe only one, 
but I think .there were two; how many meetings of the 
committee there were I don’t know, but at one of the meetings a 
proposition finally came up to accept a new contract, which was 
prepared in part by the council.as a committee of the whole and in 
part by the water-works company, some of the council, a few of 
them, being satisfied with the contract. At the final meeting, last 
meeting, of the council Mr. Perry, who, I understood, was a lawyer, 
doing business in Chicago, and representing the water-works com- 
pany as lawyer, doing its business, appeared before the council. | 
think he also appeared before that on one or two occasions. There 
was some discussion in the council, and I don’t know but Mr. Perry 
was heard. I am pretty certain he was heard on one occasion; 
whether at that time or not I am not prepared to state; but my ree- 
ollection is that in the course of his remarks to the council—I think 
as a committee of the whole—that he stated at that time to some- 
body, to the representatives of the city, that Mr. Start’s conduct in 
relation to the water-works with the city was not honest, was not 
straight, and I believe he put his word exactly as we did. That 
may not be his language, but that was the import of what he said. 
Q. You spoke about a new company and about its propo- 
491 sition before the council through their representative, Mr. 
Perry, for a new contract or for some kind of compromise. 

What time was this? 

A. I don’t remember just when that was. I think it was a vear 
ago last summer. Iam not certain as to dates. | didn’t pay any 
attention to the dates. 

(). Was it subsequent to the purchase by the complainants of the 
works ? 

A. It was subsequent to the time we learned of the purchase by 
the complainants of the works. I have no knowledge of it except 
as represented to me by the different representatives of the organi- 
zation that they had purchased it. 

Q. At that time had Mr. Elwood any connection with the works? 
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A. Yes: I think Mr. Elwood had; at least he said he did. He 
‘ame before the council and kind of helped to patch up the 
contract. 

Q. You speak of a new company; what company do you have 
reference to—or, rather, who represents that company ” 

A. Only representing that company, ef which I now remember I 
met others of them. I know that I met others of them, but I can’t 
remember their names now. I saw Mr. Elwood and Mr. Perry. 

Q. What was the name of that company? 

A. Iam not certain about that; I think the Joliet Water Works 
Company. It may not have been, but that is my recollection of the 

name. 
492 Q. Was it a different organization from that that Starr had 
organized ? 

A. I understood that it-was entirely different ; that they were the 
bondholders—that is, they represented the bondholders or the 


bondholders themselves. ‘They had bought it out to secure the 


money they had invested in the works. 
Q. This new company represented the bondholders ? 
A. Yes; that that is what I understood. 
Cross-examination : 

Q. Did I understand you that this committee of the council was 
appointed to look after the interest of the city as the works pro- 
gressed ? : 

A. To locate the mains. 

(. In the various streets of the city ? 

A. No, sir; the committee that located the mains was the com- 
inittee of seven appointed at a council meeting one evening. 

Q. That was a previous committee? 

A. That was a previous committee. There was a committee ap- 
pointed as soon as they made a report. 

Q. That committee was appointed, then, especially for the purpose 
of locating the mains and some preliminary matters of that kind ? 

A. Yes, sir. | 

Q. Not the supervision of the work as it progressed ? 

A. No, sir; that was the only purpose of that committee. 

Q. But this preliminary committee of seven also located the hy- 

drants on the streets ? ; 
493 A. My recollection is they assisted in the location of the 

hydrants, they, together with the people representing the 
water-works company. Probably it was Mr. Suplee. I don’t re- 
mem ber. 

@. What was done? 

A. The hydrants were marked on whatever we had that night. 
I don’t remember what it was now, whether it was a map or draw- 
ing got up specially for the occasion. But it was Something or other, 
and they were located on that map. The aldermen individually 
wanted more water-pipe than the council collectively were willing 
to have laid down. The original plan was greater. There were 
three pipes, and the second one—that provided for more pipe, water- 
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main, than we felt we wanted. Then there was a proposition for a 
lone pipe; then a proposition for a compromise between the two; just 
how many mains I don’t remember. 

(. You were compelled to make some concessions ? 

A. Yes, sir. 

Q. You did finally agree upon the location of the mains and hy- 
drants ? 

A. Yes; we came to a conclusion as to where they should be laid, 
and it was agreed upon. 

Q. And the work of constructing the hydrant- and locating the 
mains was done afterwards in accordance with the conclusion 
reached by this preliminary committee ? 

A. The work afterwards done by Mr. Starr or the water-works 
company,so far as placing the pipe in the street—-that is, the num- 

ber of feet or miles of pipe, and the streets to be laid upon—- 
494 1 think was done in accordance with the proposition of seven 

made by the council, but aside from that that is the manner 
of constructing the size of them; the supply of water and all other 
matters were not considered by the committee of seven. 

Q. They only acted upon the location of the mains and hydrants? 

A. Yes, sir. 

Q. But their actions in that matter was final,so far as the council 
was concerned? 

A. I don’t think there was any change after that. 

Q. Are you the same Mr. Haley whose name appears in the 
various council proceedings in connection with these works? 

A. Iam the only person, I think, in the council of that name. 

Q. During the period in controversy ? 

A. Yes, sir. 

Q. You are the same Mr. Haley who introduced a resolution in 
the council looking towards instituting proceedings in quo warranto 
against this company ? 

A. I don’t recollect what the recommendation was. I know I 
introduced a resolution, but I don’t know, though, whether I sug- 
gested what proceeding to take. 

(. Recommending some proceeding towards ousting them ? 

A. That was the purpose; that is what we thought we would do. 

Q. Are you the same Mr. Haley whose name is mentioned in con- 

nection with that resolution, whatever it may be? 
495 A. Yes, sir. I am the same person. 
Q. Are you using the water supplied by this company at 
the house? 

A. Iam, and have been for some time. 

Q. When did you begin using it? 

A. I think more t-an a year ago. I don’t recollect now. 

Q. You have been using it continuously since ? 

A. Yes, sir. 

Q. And were using it at the time you introduced the resolution 
in the council? 

A. I may have been. I don’t recollect now; as I said, I don't ree- 
ollect the date, because I didn’t pay any attention to it. 
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Dr. R. J. Curtis. called as a witness for the defendant, being duly 
sworn, testified as follows: 

1. Please state your name, age, place of residence, and occupa- 
tion. 

A. R. J. Curtis; residence, Joliet ; age, 45; occupation, physician 
and surgeon. 

2. How long have you resided in Joliet, Dr.? 

A. 12 years, I think. 

3. How long have you been engaged in the practice of medicine? 
A. ‘Twenty years. 

4. Supposing that the water-works in dispute were located to the 
south and west of the Lutheran and Oakwood cemeteries; that 
Oakwood cemetery is twenty-five feet or more higher than the 

water-works ground and the reservoir connected with the 
496 water-works; that by the lay of the ground the drainage and 

flow of water is from the cemeteries toward and upon the 
water-works ground and the reservoir grounds; that the distance of 
the cemeteries is in one case about S60 feet, and the other 1,220 feet 
from the water-works reservoir; that these cemeteries are large, one 
of them being four acres and over, and the other, say, from twenty 
to forty acres, and are used largely for the burial of the dead now 
and have been in years past. Would you, under these circumstances, 
regard the water of the reservoir, if obtained by percolation or with 
a well adjoining the reservoir, if the waters were obtained by per- 
colation largely from the surrounding ground, the drainage being 
in the direction I have indicated, and the soil being gravel with a 
rock strata underneath,—would you regard that water as wholesome 
for sanitary purposes ? 


g facts and matters which have not been 


qj 


Objected to as assumin 
proven. 

A. Well, it is very certain that, if the source of the water-supply 
received the water that passed through the cemetery, that it would 
be very dangerous water to drink, so far as that particular cemetery 
and particular well are concerned, as you describe it. It isa tact that 
that ground there, like all other ground or soil, like all other soit, 
contains ground water. The soil always contains ground water; 

sometimes the’ ground water is within a few feet of the sur- 
497 ~~ face. Ina rainy season it always has this ground water; al- 

ways has a current wherever there is higher water, unless it 
is exactly on a level; if there is any incline it always flows through 
the ground. The depth of that water is a ways down to thie first 
impervious stratum—the first stratunn—stratum thatthe water can- 
not get through ; it may be rock on astratum of clay. If the ground 
vater, therefore, runs through that cemetery and runs towards the 
well, and can get into the well, it is certainly ungafe water to drink. 
I have not examined the geology of that location up there and I 
don’t know much about it. 

d. I will ask you, Dr., if you received at your house the water 
supplied now from the water-works in dispute ? 

A. I do. 
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6. How long have you received it at your house ? 
A. I think ever since the plant was put in. 

7. Have you at any time ever examined the water ? 

A. I have. 

S. Scientiffically, I will ask you? 

A. I examined it with a microscope. 

0. As to its qualities? 

A. I never examined it chemically—made a chemical analysis of 
it. I examined it through a microscope. 

10. At what times? , 

A. | examined it when it was first put in; I examined it 

495 during the past summer, about the time the chemical analysis 

was made. There was considerable talk about it and I ex- 
amined it with a microscope at that time. 

11. What conclusion did you come to in regard to the water as 
to being fit for domestic purposes ; for drinking, «e.? 

A. I never drank it; could not drink it; would not drink it. 

12. What was your opinion about its fitness ? , 

A. I didn’t consider it fit; I don’t know it contains matter from 
the cemetery; but the reason I wouldn't drink it is because I 
didn’t know it did not contain material from that source; I would 
not take the risk until I knew it did not. 

15. Aside from that consideration would you consider the water 
pure? 

A. You mean 

14. From your examination would you regard the water as fit—— 

A. From my examination I find a great deal of organie life in 
the water; too much for healthy water. 

15. ‘Too much anvhow? 

A. Too much for healthy water. A hundred times more than in 
our artisian water. In fact, you couldn’t find any in our artisian 
water on the west side. This contains animal living organism and 

vegetable living organism. -There are many different kinds. 
499 16. At what time did vou mak- your last examination ? 

A. I don’t remember what date it was; about the time 

that this chemical analysis was made of the water. About the same 
time in Chicago. 
17. During the present summer? 
A. Yes, sir; during this last summer. 
18. About how many months, if you can indicate ? 
A. Why, say. three months up to this | guess. 
19. That was water taken from the present water-works ? 
A. Water that I took from the house; I took it from the faucet. 
20. And you are connected with the water-mains here? 
A. Yes, sir; supposed to be. 


Cross-examination : 

921. Would it, if there were three railroad tracks and a rapid 
running ereek between the cemeteries and the reservoir, have any 
effect, in your opinion? 

A. It might not make any difference at all, sir. 
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22. That would depend on the under ground ? 
A. Ground water runs under streams as well as into them. 
23. You don’t pretend te know what the under-ground conditions 


A. No. SIr. 
24. Never made any examination? 
A. Never examined them: I doi’t know. 


T. J. Ketuey, called as a witness on the part of defend- 
500 ant, being duly sworn, testified as follows: 


1. Will you please state your name, age, residence, and occu- 
pation. 
A. Thomas J. Kelley; I am in the neighborhood of 42 years of 
age; dry-goods ; Joliet. 
2. How long have you lived in Joliet’? 
A. Since July, 1868; all the time. 
3. Do you hold to the city of Joliet any official position ? 
A. lam mayor at present. 
4. About how long have you been mayor of the city % 
A. About two years and seven or eight months; two years last 
April. 
>». Do you remember the circumstance of Mr. Paige being ap- 
pointed receiver of the water-works In question r 
A. I remember that he was receiver. 
6. Do you remember of the complainants in this suitsubsequently 
becoming connected with the works by the sale under the order of 
court ? 
A. I heard of that at the time, but I don’t remember the dates. 
7. You remember the fact ? 
A. I remember the fact; yes, sir. 
8. Who was representing the complainants in Joliet? 
The only parties that ] have had any business with were Mr. 
"andi and about that time Mr. Suplee also. 
Do you remember, after the purchase of the works, « 
D901 any proposals on the part of the complainants, or sug- 
vestions to proceed to expend some money in remodd-ling 
the works ? 
A. Yes; I received a letter—I don’t know whether I have any copy 
of it or not—from Mr. Elwood, telling what they had done trying to 
get better water, and believed at that time they had succeeded ; told 
me they were going on and sink a well and supply the city with 
what they considered a good sullen of water, and sufficient in 
quantity. 
10. Do you remember the fact of a communication being ad- 
dressed to you? . 
A. Yes, sir. 
11. On behalf of the complainants ? 
A. Yes, sIr. 
12. Did you reply to that ? 
A. I did. ; 
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15. Will you look at the paper or letter-press book now shown 
you, and state whether the letter shown you is a letter-press copy 
of the one sent to Mr. Elwood on behalf of the complainants, or Mr. 
Klwood, acting for the complainants, bearing date the 11th of 
August. 1885 ” 

A. I believe that is the letter I wrote; it is the general tenor, 
the minitial of the letter ; my memory of the small details is not 
the best, but that is the letter, so far as my recollection is. 

(). [14.] Was delivered to Mr. Elwood at the time? 

A. I don’t know whether that letter was delivered in person or 
through the office; I think the city clerk delivered it in person. 

lo. At the time in question ? 

A. | believe SY. 
U2 Said letter-press copy, identified by the witness, offered in 
evidence, being in words and figures following, to wit: 
Ava. 11, 18853. 
Jas. G. Elwood, lisq., sec’ y Joliet Water Works Company, Joliet, Il. 

Drak Sir: Your letter of th- 7th instant at hand and its contents 
carefully noted. The claim of your company is, as | understand it, 
i succession to Whatever rights, privileges, and franchises the Joliet 
Water Works Company, as acquired under a certain contract and 
supplemental contracts made between Jesse W. Starr, Jr., on behalf 
of said company, and the city of Joliet, may have had or possessed 
at the time of its purchase by the persons into whose hands it passed 
under the sale vou have referred to. Whatever rights may have 
been given the original Joliet Water Works Company by virtue of 
that contract or otherwise [ am convinced were forfeited, and on 
and after the 15th day of December, A. LD). 18S1, ceased to exist. On 
that date the contract and supplemental contracts heretofore men- 
tioned between Jesse W. Starr, Jr., and the city of Johet, which were 
the only contracts entered into by this city for the erection of a sys- 
tem of water-works, were by the said city of Joliet re-cinded. Your 

attention Is respectfully called to the CcOpy of the procec lings 
503 of the city council herewith inclosed, by which it revoked 
all privileges and franchises given and re-cinded the con- 
tract. Since the re-cission of the contracts aforesaid no other or 
further contract has been made by the city of Joliet with any person, 
persons, or corporation for the erection, construction, reconstruction, 
maintaining, or repairing of any system of water-works for said city. 
Any steps taken by your company in that direction are without the 
consent or permission or authority of the city of Joliet and at its 
own peril. The city do not require the prosecution of this work, 
and will accept neither it nor the benefits that may arise therefrom. 
Resp’lly, 
(Signed) THOS. J. KELLEY, 
Mayor of the City of Joliet. 


16. Will you state whether you addressed this communication to 
the complainants on behalf of the city? 
A. I did; yes, sir. 
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17. The defendant ? 

A. Yes, SIr. 

Mr. Hica: I will save all questions on that point by admitting 
Mr. Elwood received this communication at or about that date. 

18. It was addressed on behalf of the city? 


A. Yes, sir. a 
Mr. Hicgu: That is admitted. 
19. Subsequent to that time was there any communication from \ 


you or on behalf of the city of Joliet modifying or with- 
004 drawing the statements made there? 
A. Not that I have any recollection of. 

20. State whether or not that continued to be the attitude ex- 
pressed there, continued to be the attitude maintained by the city, 
forward during the time the complainants have had possession of 
the works. 

A. It has been the attitude. 

21. State whether subsequent to that time you had any commu- 
nications with Mr. Elwood, representing the complainants on his 
part, about opening the streets for the purpose of repairing the 
mains of the water-works. 

A. I did address a letter to Mr. Elwood on that subject. 

4 Look at the letter shown you in the letter press-book ot Mav 
Sth, 1884, and state if that is the communication. 

A. Yes, sir. 

Said letter-press copy offered in evidence in words and figures 
following, to wit: 

May Sri, 1884. 
Joliet Water Works Co., Joliet, II. 

Gents: Permission is hereby granted you to go upon and dig up 
SO much of the streets as may be necessary for the purpose of repair- 
ing the hydrants located at the following-named points: 

One cor. 2nd ave. and Eastern avenue. 


‘6 ‘6 4th, ‘“< cs ‘é sé 
° 4 an Richards street. 
ee ee + 
One cor. Collins and Irving. 
905 “ © Collins and Benton. 
This permission being granted, however, with the distinct 
understanding and agreement that any rights or privileges of the 


city to or in said street are not to be effected thereby, and that the 
city does not admit the existence of any contract between the said 
water-works and itself; but, on the contrary, with the distinct un- 
derstanding that said company has no rights whatever in or to said 
streets or any streets of said city, and if this permission is accepted 
it is to be accepted with the above understanding. 


Resp’lly, THOS. J. KELLEY, Mayor. 


23. State whether you, as the defendant’s representative, ever ob- 
jected to the complainants or their agents opening the streets under 
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proper police regulations for the purpose of repairing their mains 
or hydrants or water-works, if they would do so consistently with 
the proviso expressed in this letter. 

A. No, sir; I have not objected to their going on and doing all 
the repairs they pleased, if they did not wish to hold the city bound 
by any obligation they might incur by the Starr contract. 

24. What was the condjtion you desired to have them observe, or 
what concession did you desire to have them make, in order to en- 
joy all.the privileges that anybody might have in opening the 

streets. 
506 A. The only concession required was: they would go on as 
any private individual, but not holding the city bound by 
any contract that Starr might have made. 
That Was the condition that you desired to be observed ? 

: Y es, 8] 

26. State wliailies you know anything about water freezing in the 
mains or service-pipes of the water-works. 

A. My service-pipe has frozen, I believe, three times since it was 
put 1th. 

27. State about when. 

A. It froze the winter before last, and once at atime before that. | 
can't recollect as to the time before that. 

28. State whether there is change in the depth to which the mains 
are laid at that point since the time they froze. 

A. Yes, sir; the street has been dressed up a little with gravel 
since: cons quently have a little more Covering for the pipes. 

29. State whether there has been anything done by the company 
to lower the mains. 

A. There has not. 

Cross-examination : 
You spoke of the freezing ol VOuUrP service-pipe. Is it not true 
you furnished the service-pipe yourself? 

A. | did; Ves, sir. 

31. It is the case with all consumers, | believe, is it not ? 
07 A. Mine was one of the first put in along this street. It 
Was put in right immediately alter the works we re down. 
Do you know it Is the gener: al usage of the consumers to fur- 
an and put in their own service- pipe? 
A. That was my understanding of it. 
33. And is it not usual also for the consumers to protect their 
service-pipe as regard freezing or otherwise ? 

A. I did that with mine. , 

3+. That is the custom generally, is it not? 

A. Tam not inquisitive about that. 

3o. You don’t know anything to the contrary 

A. No, sir. 

36. You began using the water very early after the completion of 
the works? 

A. I did: Ves, sir. 

37. Are you using it now for domestic purposes in your house ? 


wd 
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A. Iam. 

38. How long have you been using it for general household pur- 
poses ? 

A. I have been using it ever since it commenced first, even at 
the time they pumped out of the dirty reservoir, because I had 
nothing else at the time. I had a cistern, but I didn’t like it. 

39. You have been using it continuously since Mr. Elwood took 
charge of the works? 

A. Been using it all the time; yes, sir. 


Redirect examination: 


40. Where did this service-pipe of yours freeze? 
A. Out in the street. 
5OS 41. In connection with the main? 
A. Yes, sir: it must have been out at least a foot and a 
half or two feet outside of the outside wall of the buildings. 
42. Was it laid as low as the main? 
A. It was; yes, sir. 


Recross-examination : 


45.-At the point of connection of your service-pipe with the main 
does not your pipe connect with what is cailed a goose-neck, an 
upward course, then into the house? 

A. Mr. Barrett would have to tell that—I don’t know. 

44. You have no personal knowledge ? 

A. No, sir. 

45. That may be there for anything you know ” 

A. I don’t know anything about it: he connected it the same as 
he did the others. 

46. If there was such a goose-neck or upward curve of the pipe 
where it leaves the main would that not bring the pipe higher than 
the main near the surface of the ground ? 

A. It would. [I am under the impression it is tapped straight in 
from the outside, but | would not swear to it. 

47. But you have never examined it and you are not able to state 
in detail ? 

A. I am not able to state positively. 


I reD. SEHRING, called as a witness of the defendant, being duly 
sworn, testified as follows: 


1. Please state your name, age, place of residence, and occupa- 
tion. 
509 A. Fred. Sehring; age, 51; occupation, brewery, and live 
in Joliet. 
2. How long have you lived in Joliet ? 
A. Since 1854. 
3. Are you acquainted with the water-works in dispute in this 
sult? : 
A. Iam. 
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4. State whether about December 2nd, 1881, there was a test made 
of the capacity of these works and the machinery at a time when 
Mr. Starr reported the works as completed and desired a test made? 

A. | remember the time. I was on the committee to go out to the 
works myself and Cope to go out to the works and have the steam 
pressure and water pressure tested. , 

®. Did you at that time hold any official relations to the city of 
Joliet; and, if so, what? 

A. I was alderman of the third ward. 

G. This was at the time the test was made to see how high the 
water could be thrown? 

A. Yes, sir. 

7. At the hydrants—at this test—was there any memorandum or 
figures made of the steam pressure and water pressure ? 

A. There was. 

S. Were you at the works during the test? 

A. | was. 

%. Look at the paper marked “ Exhibit 4,” attached to your depo- 
sition, and state whether that contains the memoranda of that test. 

A. That is the report we made; myself and Cope at that 

time. 
O10 10. Is that correct? 
A. That is correct. 

11. What was the length of time consumed ? 

A. I think it was fifteen minutes. 

12. Fifteen minutes? 

A. Yes, sir. 

15. Explain on this point, and what the figures there mean. 

A. The steam pressure at 5.05—100 pounds. 

14. 3.05 means 3 o'clock and 5 minutes” 

A. Yes, sir. . 

15. About how much ? 

A. 100 lbs ; at 3.08, 90; 3.10, 60; 3.12, 70; 3.15, 50; 3.16, 40. 

16. Did the test of the capacity to throw water stop at that time 
did the test stop then; come to an en? 

A. With us? 

(. Yes; and with ¢he trial that was made. 

A. I presume so; it came to an end. 

18. How? | 

A. It came to an end; the steam gave out. 

19. The steam you had gave out then” 

A. Yes, sir. 

29. State how you found the water pressure. 
A. Water 5.05—120. 

21. That 3.05 means 3 o’clock and 5 minutes? 


A. Yes, sir; 3.08, 110; 3.10, 100; 3.12, 100; 5.15, 100; 5.16, 100. 


Exhibit No. 4 identified by the witness, offered in evidence, and 
made a part of his deposition. | 


51] 22. You may state whether your associate, Mr. Cope,signed 


this report, and if that is his signature. 


le eee sate gh a ee 
Ke ,. SA ae ’ 
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A. We signed the report together, and that is his signature, and 
that is my signature. 


Cross-examination : 

23. During what years were you a member of the city council? 

A. 1878, ’79, ’80, 81, ’82, and part of ’83. ~ 

24. Down to what time in 1585? 

A. I resigned when the thousand dollar license took place, the 
first of July, I think; thereabouts. 

25. You have been engaged in the brewing business, | believe, for 
some years? 

A. Yes, sir. 

26. Your beer has a pretty good reputation in this neighborhood, | 
has it not? 

A. Well, I don’t know what that has to do with the question that 
is open here. 

27. You have been engaged extensively in the brewing business? | 
A. Yes, sir; I don’t praise up my beer. | 
. I drank some of your beer, and found it pretty good. 

A. That is all right. 

29. lave you been using water from these water-works in your 
brewery ? 

A. Yes, sir. 

30. In the manufacture of beer? 

A. Yes, sir. 7 

ol. For how long? 

A. For how long exactly I couldn’t state; not sinee we formed 

the company. We formed the company In 1SS2. The boys, 
512 = especially my son Louis, has taken charge of affairs. | 
couldn't tell exactly how long. 

52. You have used it for two or three years t 

A. I think two years. 

33. In your house also for domestic purposes ? 

A. Yes, sir. 

34. But you have not been yourself connected with the city council 
since 1555 ? 

A. No, sir. 

30. Sothat you have had no connection with the various nego- 
tiations between the council and the water-works since its reorgani- 
zation ¢ 


ys 


A. No, sir. ' 
36. And you have no personal knowledge about those matters ? 
A. No, SIr. : 


Adjourned until 9 o'clock to-morrow morning. 
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At 9 o'clock, Wednesday morning, November 25, testimony re- 
sumed for the defendant as follows : 


FRANK P. GotiipAy, called as a witness for the defendant, being 
duly sworn, testified as follows: 


1. State your name, age, place of residence, and occupation. 

A. Frank Bb. Golliday; 35; druggist; Joliet. 

2. How long have you been a druggist here, Mr. Golliday ? 

A. Four years the last week in this month. 

5. In Joliet? 

A. Yes, sir. 

4. Prior to that time you were a druggist at Wilmington, this 

State? 
513 A. Yes, sir; I was there eight years. 
5. Do you take water from the present Joliet water-works? 

A. Yes, sir. 

6. How long have you been receiving it? 

A. Ever since we first started. We were one of the first, I think. 
I think the water was ready at the time we ‘vere ready for it. 

7. State during the present summer if you have noticed the con- 
dition of the water you have received from tle water-works. 

A. | noticed more or less sediment. If you let the water stand 
over night there would be a scum on it in the morning. If you let 
it stand long enough it would smell bad. 

8. Do you use the water for drinking purposes in your family? 

A. We use it now for cooking. We had not been able to last 
summer. Last fall we commehced using it. 

9. Why wasn’t you able to use it in the summer? 

A. On account of the quality of it and taste of it, &. We kind 
of went back on it. We didn’t use it in the summer during the 
time we have been here. 

10. You got water from other sources ? 

A. Yes, sir; from the artisian well. 

11. From where? 

A. From the artisian well on the corner of Jefferson and Chi- 
cago. 

Cross-exanination : 
12. Mr. Golliday, you spoke in your direct examination of using 
the water from these water-works in vour house, I think? 
O14 A. Well, ves; in my store; and | live over thestore. We 
would carry it upstairs. 

13. Have you a soda fountain in your store? 

A. Yes, sir; have had all summer; not now. 

14. From what source did you derive your supply of water for 
that? 

A. From the water-works. 

15. Did you use the water from the water-works to supply this 
fountain during the entire summer?” 

A. For the tumbler-washer;: not for the soda fountain ; used to 
wash tumblers with it. 
oo—L114 
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16. Used it during the summer for that purpose ? 
A. : Yes, sir. 


It is agreed between counsel that the swearing of witnesses to 
their deposition- after the depositions are taken and the signing of 
the same is waived; and said depositions are to be taken and read 
in evidence as testimony in this case with the same purpose and 
effect as if they had been signed and sworn to after the same has 
been written out. | 


Oris Harpy, called as a witness for the defendant, being duly 
sworn, testified as follows: 

1. State your name, age, place of residence, and occupation. 

A. Otis Hardy; 75; Joliet; connected with the gas-works, 
bank, ete. 

2. How long have you lived in Joliet ? 

A. This is about my fiftieth year ; 49 years last July. 
Olo 3. Do you know anything about the water of the Joliet 
water-works at the time Starr had to do with those works, 
and during the time the receiver, Mr. Paige, bad charge of the 
works? : | 

A. Ido; I have been there and drank the water, or tried to. 

4. During the time I have indicated, from the time Mr. Starr had 
to do with the works, or the company or the organization had to do 
with them, and also Mr. Paige, as receiver, what was the quality 
and fitness of the water for drinking and domestic purposes ” 

A. As to the analysis, I couldn’t give it, but I couldn’t drink it— 
that is, I have been at the fountain and tried to while they were 
digging ; it tasted bad. 

5. From your knowledge of that water, do you regard it as fit, 
during that time, for domestic purposes ? 

A. J do not. 


No cross-examination. 


GEO. H. Munrog, called asa witness for the defendant, being duly 
sworn, testified as follows: 


1. State your name, age, residence, and occupation. 

A. George H. Munroe; 41; Joliet, o1 just outside the city limits ; 
wholesale grocer and real estate, and am in the stone business, and 
have been for some time. 

2. How long: have you been a citizen of Joliet or in the immedi- 
ate vicinity ? 

A. About 24 years; I think 23 or 24 years. 

3. What is the present population of the city of Joliet ? 
516 A. I should think from 17,000 to 18,000 within the cor- 
porate limits. : 

4. State whether there are suburbs adjoining these corporate 
limits now for all practical purposes a portion of the city, but not 
yet embraced within the corporate limits. 

A. I think there is a population outside of between 2,000 and 
3,000. 
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®. Will you state whether or not that population outside joins the 
city and is a part of it for ordinary purposes of business, &e.? 

A. I consider them a part of the city for all practical purposes of 
business, 

6. State whether Joliet is increasing in its growth and population 
rapidly or otherwise. 

A. | think we have a steady increase. 

7. What has been the ratio of growth, say, in the last five, six, or 
rht years ? 
A. In my judgment, about ten per cent. 

8. ‘Take it, say, in ten years; how much has been the growth ? 

A. I think we have nearly, if not quite, doubled our population 
within the last ten or eleven years. 


eC] 


( 
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No cross-examination. 


Epwarp LAw Ler, called as a witness for the defendant, being 
duly sworn, testified as follows: 


|. State your name, age, residence, and occupation. 
O17 A. Edward Lawler; 32; Scott and Benton streets; laborer. 
2. How long have you lived in Joliet? 
A. About fourteen years. 
3. Do you remember along in 1881, say in December, of a test 
being made of the capacity of the water-works ” 
A. Yes; | remember of the water-works test being made; but I 
don’t exactly remember the date. 
4. Do you remember the fact of the test? 
A. I remember the fact of the test. 
>. Were you one of the committee that had to do with this test? 
A. I was on the committee that investigated the stream at Van 
Buren and Scott street-, at that church. 
G6. That was near what building? 
A. It was opposite the Dr. Casey place there. 
7. Was there any other building around there besides Dr. Casey's 
house ? 
A. Yes, sir; Mr. Clements’, on the other corner. 
S. Was there any other building there; was there a chureh there 
anvwhere in that section of country ? 
A. Yes, sir; that is the church I mean. 
9%. The Baptist church ? 
A. Yes, sir. 
10. State if you were present during the entire test—during the 
Whole time of the test. 
A. I was there at the time the test was giving and remained there 
until such time as it was over, when, I think, the main bursted or 
something was wrong. 
ols 11. What made the test stop? 
A. Some parties claimed there was a pipe or something 
busted, I heard. 
12. How long did the test continue—how long a time did it 


cover ? 


260 THE CITY OF JOLIET Vs. JOSEPH HILLER FOSTER ET AL. 


A. I couldn’t rightly tell the time; I should judge about fifteen 
minutes or so. 

13. How high was the water thrown at the Baptist church, on the 
point where you were selected to witness the test, measuring, | 
—_ now, by some object there ? 

_ The only object that I had to measure by—TI inquired of sev- 
BS parties there, around, that was looking at the test how high they 
thought that steeple of the church was. 

14. I don’t care what the people said in regard to it; I want to | 
know how high the water was with reference to the Baptist church | 
or steeple. Did it go higher or lower than the steeple ? 

A. I am just stating my evidence as to what I judged it at that 
time, from what I heard the height of the steeple was. I will tell 
after, if it is necessary. They told me the steeple was, they should 
judge was 90 feet high, and it didn’t at no time throw water over 
the top of the steeple—that is, in a steady stream—just spurted over 
it occasionally, but it never throwed a steady stream of water 
over it. 

15. When there was a spurt as high as that steeple did it die 

away and fall below the height of the steeple? 
519 A. Yes, sir. 

16. If that steeple or square top that is on top of the 
roof is but sixty-seven feet high, or thereabouts, by actual measure- 
ment, then the water was not thrown higher than 67 feet, for that 
is the height of the tower ? 

A. If that is the height of the tower it was not thrown 67 feet— 
that is, by a steady stream. 


No cross-exa mination. 


L. FerGcuson, called as a witness for the defendant, being duly 
sworn, testified as follows: 


1. State your name, age, residence, and occupation, 

A. L. Ferguson; 35 East Cass street, this city; foreman of the 
highway commissioners. 

Are you acquainted in the vicinity of the water-works ? 

A. Yes, sir. 

%o. Now in controversy? The main going out from these works, 
down to supply water for the town or city of Joliet, runs along 
where, with reference to the public highway ? 

A. Where the highway used to be. It runs right on one side of ' 
the highway—the old highway. It is not the highway now, because 
they can’t pass that way. 

4. Why can’t they pass that way ? 

A. We be ave worked in so far it is dangerous in the gravel pit. 

What have you been doing there ? 
920 N seen taking out gravel for highway and city pur- 
poses. 

6. What effect does that have with reference to exposing the water- 
main? 

A. In some places it has had considerable effect. 


a - 
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7. What has it done? 

A. Part of the pipe is exposed to the weather, and a great deal of 
it, though I was brought in here before I knew anything what was 
going on; I never examined it. But I know likely some 8 or 10 
feet of the pipe is now naked, and likely to be. Maybe 12 or 14 
feet that would freeze in the winter time unless it Is attended to and 
covered up. 

8. In removing the gravel from the old road, how much below 
this water-main are you digging it out? 

A. You mean underneath. 

9. Underneath ? 

A. Some places 30 feet and 25 feet. [couldn't say that very well. 
But where the pipe is exposed it is not so deep. ‘The gravel didn’t 
run so deep. It is kind of clay underneath. 

10. How high is the main above the surface you leave when you 
have removed the gravel? 

A. Some places it is not over four feet, fouror five feet. I wouldn't 
be positive, but I know it must be. 

11. State whether the highway commissioners of the township of 
Joliet are removing the gravel all the time from that gravel bed. 

A. No, sir; they are not, not the highway commissioners. 
o2] 12. Any other public officers ? 

A. Well, yes. Pretty much all the time somebody in there 
hauling all the vear around; pretty near, unless it is froze up; all 
through the fall, summer, and spring season. 

13. About how much in space, lengthways of the main, is it being 
taken out ? 

A. Lengthways of the main? 

l4. Yes, sir. What is the distance ? 

A. I couldn’t say positive, but it is probably 600 or 700 feet, maybe 
more; I couldn’t say. I never thought of that matter at all. 

15. Underneath this main is the gravel also being removed ? 

A. No, sir; not now. We worked under the pipe. The city and 
highway commissioners together, why, they fell back and left that 
part of the pipe, and I work now where that pipe is not anywheres 
near us, 

16. Why did they fall back ? 

A. To keep, I suppose, from injuring the pipe, for right where the 
pipe is exposed there is the best to work. Iam sure I would be in 
there to-day if it was not for the pipe. 

17. On which side of the main or pipe has the gravel been re- 
moved; the north or south side ? 

A. North. 

1S. Which way are you working; south ” 

A. We are working south ; yes, sir. 

19. South of the main; how far does this gravel-bed extend ? 

A. It runs—I don’t know how far. It must be a quarter 
of a mile; allthe length of the whole field. It is good gravel. 

20. Whose gravel bed is this? 

A. | believe it belongs to Mrs. Rowell. 
21. Do you know where the road is now being travelled at the 


2h? THE CITY OF JOLIET VS. JOSEPH HILLER FOSTER ET AL. 


point in question, whether this road is a permanent road or tempo- 
rary deviation by reason of the present excavation of gravel from 
the old road-bed ? 

A. When they establish the road it is going to be a little north of 
where the road used to be. ‘ It is a temporary deviation. 

22. When the gravel is removed and the road is restored to the 
old line state where it would be with reference to the main that now 
lies along the old road. 

A. It will be north of the main. They are going to make that 
street further. 

23. How far? 

A. Liable to be about the width of the old read—66 feet. I know 
I heard somebody talk about it. I am not positive about it, but 
the commissioners told me something about that—that it was going 
to be run on a straight line. 

24. Do you know for what distance the main lies in this roadway’? 

A. No, sir; I don’t think Ido. I know I don’t. You mean in 
the gravel bed—the distance of the gravel bed on the whole road ” 

25. What distance ? 

A. From the limits to the water-works. 

26. What distance in the old road does that main run—do you 

know ? 
O25 A. I don’t know exactly. I couldn’t say; but it is quite a 
ways; quite a good long ways. I couldn't say positive. 

25. Do you know where the corporation boundery is at on near 
the point in question ? 

A. The boundery line? 

26. The city and town line—where its corporate limits stop up 
there ? 

A. Washington street bridge. 
27. Where is that with reference to this cravel bed ? 

A. It is west. 

28. How far is this gravel bed, then, beyond the city limits, or, 
rather, this exposed main beyond the city limits? 

A. It isa good quarter of a mile, if not over. It is over that. It 
is over a quarter, I think. 


~~ 


'Cross-examlnation: 


29. Do you remember when the main was laid there some vears 
ago? 

A. I think six years ago. 

U0. Is it not a fact when the main was laid there was considerable 
distance between the main and the edge of the excavation of the 
gravel pit? . 

A. Oh yes, sir; there was. 

ol. About how much distance on an average ? 

A. I couldn’t say positive, but I know we didn’t commence work 
in that gravel pit at the time that main was laid. The highway 
commissioners didn’t have it leased at that time. 

32. The work has all been done since ? 
A. Yes, sir; because I opened it myself. 
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30. Would you say there was a margin as much as 200 feet between 
— and the pipe, the water-main and the excavation, when the 
024 main was laid? 
A. In places it was; I think it was. 

o4—5. So that all this excavation up to the main has been done 
since the main was laid that way itself? 

[A.] Yes, sir; that pit has been opened, though, before, but it 
was not being worked, for the place was not being used. 

36. All this work of which you have been testifying this morn- 
ing has been done since the main was laid ? 

A. Yes, sir. 

37. And I think you said — been done by the town and city 
authorities and other people ? 

A. Yes, sir. 

oS. Has there any of that excavation been done by the water- 
works people to your knowledge ? 

A. I think not. 

3%. You have no knowledge of their taking away any gravel 
there ? 

A. Well, Ves ; I do very little. 

40. Not to any considerable extent? 

A. No, sir; not to do any harm. 

41. Not to expose the m*in In any way ? 

A. No, sir. 

42. Don’t you know it to be a fact that Mr. El wood has eovered 
up the main in places where it was exposed ? 

A. I know some one did; but it is exposed yet. 

43. Is it not being covered as fast as being X post d, to your knowl- 
edge 4 

A. This part of the pipe has been exposed there for some 

925 time. There ain’t any work being done there, because | 

would work there if it was not for the pipe, because the best 
eravel is there. 

l4. Have you seen some people covering up the pipe in some 
places ? 

A. No; I did not; it was while I was away from thereit has been 
done. I dont know whether Mr. Klwood was the one or the high- 
way commissioners, but I know there has been gravel taken off to 
cover it up, but it needs more; they will find out before Christmas. 

45. Do you think there will be any danger of freezing in these 
pipes if there was a current of water passing through the mains” 

A. I don’t know that; I don’t know what force it would go; likely 
that would make some difference. 

Redirect examination : 

46. You spoke about the gravel pit being leased ; from whom was 
it leased ? 

A. It was leased from Mrs. Rowell by the highway commission- 
ers; the highway commissioners leased it for six years. 

47. From Mrs. Rowell, the owners ? 

A. From Mrs. Rowell, I think. 


264 THE CITY OF JOLIET VS. JOSEPH HILLER FOSTER ET AL. 


Recross-examination : 
48. Wasn’t this the main travelled highway at the time the main 
was laid there in the first instance ? 
A. Yes, sir. 
49. I think you said the commissioners seemed to indicate using 
that for a highway after taking the gravel out ‘ 
O26 A. No, sir; they are going to make up the road north of 
that. 
50. But in the same general locality—surrounding it, I think 
you said ? 
A. “They are going to run it where that main-line road makes a 
curve. Put it over north so that it would run straight. 
ol. The object is to straighten it? 
A. Yes, sir; and it will throw it north of the pipe. 


~ 
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Ee. S. Barney, called as a witness for the defendant, being duly 
sworn, testified as follows: 


1. State vour name, age, residence, and occupation. 

A. E. 8. Barney; manager of the Opera House; 38 years old; 
Joliet. 

2. How long have you lived in Joliet? 

A. 11 years. 

3. Are you acquainted with the locality of the present water- 
works and the adjacent lands. 

A. Some of it; Iam acquainted where the water-works are and 
know some of the land there. 

4. Were vou up there during the past summer ? 

A. Yes, sir. 

5. Did you notice a creek running from the south down across 
the highway near the water-works ground and the reservoir, and 
passing down to or near the reservoir or the well at the water- 
works ? 


(Map banded witness.) 


A. I noticed it coming down. I started into here and got mired 
before we got down to this place here; had to go around here and 
come up to the highway here At its intersection here I 
27 ~=— don’t know anything about. 
6. Where did you start in? 
A. Started at the well at the head of it—here at the spring. 
7. As indicated on the map as lying to the extreme south of the 
creek ? 
A. I should think it is. It is in the Fuller pasture here. 
8. Commencing at that point how far down the ravine and creek 
did you go? 
A. I didn’t notice exactly ; but I suppose it was two-thirds of the 
way down. We got into this swail/. 
9. How far is two-thirds of the way down? How many rods do 
you think? 
A. Icouldn’t say exactly how far it was. 
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10. Can you approximate how far it was ? 

A. In a swail when a person is climbing through like it was at 
that time it would be pretty hard to designate any distance at all. 
We got tired out. The fact of it is tramping down there—I don’t 
know how far it is; I wouldn’t like to state. 

11. You think you passed down two-thirds of the way? 

A. I think about*two-thirds of the way. 

12. In going down the line of this creek or depression in the 
ground, what was the character of the soil ? | 

A. It was marshy and full of rushes and such things. Well, it 

was a slough, as far as that was concerned. : 
528 15. From the point where you stopped traversing the creek 
itself, what course did you take going to the water-works. 

A. Went away north. 

14. Went north out of the line of the creek ? 


A. In coming down thecreek. The creek runs north, and we fol- 
lowed the course of the creek as close as we could. 

15. Did you go clear down to the water-works? 

A. No, sir; not by the creek. 


16. Did you go any way down to the water-works? 

A. We came up and came over to Porter's quarry, then went up 
the highway. 

17. What made you leave the line of the creek in going down to 
the water-works ? 

A. I objected to travelling any further through the slough. 

18. Was the water standing along there ? 

A. Yes; it was all marshy land, full of buldrushes, and it was 
hot. 

19. State whether the water was stagnant.or otherwise. 

A. There was a small stream running over by the slough land ; 
otherwise it was stagnant. 

20. State whether this stagnant water, or not, found its way into 
the stream. 

A. It must it must have; part of it; to a certain extent. 

21. State whether or not the stream was the drainage for and of 
the surrounding low ground and water. 

A. It was; in that immediate vicinity, undoubtedly. 

22. What was the land along the course of the stream used 

for? 
029 A. Some of it, off right in here, [ say that was marshy off 
to the outside of this swad/, but right in and around here, 100 
or 200 feet on each side of it, it was pasiure. Part of it pasture and 
part of it bul/rushes. Well, it was nothing but a slough. It was 
used for nothing, but upin here, in Fuller’s, there was cattle. At 
the head of it here—in here—is cattle. 

23. In here means where on this line? 

A. Fuller’s pasture; near the head of the spring. 

24. The Fuller spring, as it is here called by you, the waters of it 
passing down to the water-works well goes through that depression 
or creek or not? 

A. From the head of this spring? 
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25. Yes, sir. 

A. It runs down as far as we went. It came right down that 
depression as far as I went; the course of the water we followed 
there. 

26. When you got down to this old road adjoining the water- 
works did you notice the stream then? 

A. We didn’t follow it down to the road; we came out away over 
towards Porter’s quarry, then walked around here up to the high- 
way. Here is an intersection of land I didn’t go through at all. 

27. (Question No. 26 read to the witness.) 

A. No,sir; I did not. I didn’t notice the stream when it crossed 
the road. 

28. Did you follow the stream after it crossed the road going 
down to the water-works? 

A. There was one stream there, but whether this was the 

530 main stream that was running down there—it was a small 

lot of water that runs through a pipe across the road tile, 01 

something across the road, that looses itself over in the pond above 
the water-works? 

29. What pond is that ? 

A. It is the one above; or, well, yes, above the reservoir, but it 
looses itself; the stream I saw coming across the road runs into the 
ground above the reservoir. 

Above the reservoir? 

A. Yes, sir. 

dl. It went into the pipe there ? 

A. Something came across; I didn’t notice exactly how far that 
pipe went; I was not looking at it myself; I didn’t take very much 
notice of it across the road there. 

32. This stream was conducted through a pipe, was it not? 

A. I couldn’t tell whether itis a tile or a pipe, or just a mere 
wooden box that carried it across. 


(‘ross-ex amination: 


30. How did you happen to go out there on this occasion ? 
A. Mr. Paige asked me if J wanted a ride. 

34. You went on the invitation of Mr. Paige? 
A. Yes, sir. 
> 
>» 
A 
36. 
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». The same Mr. Paige who was formerly receiver of those works ? 

That gentleman ; yes, sir. 

Did you observe whether the hydrant or pipe through which 
this stream ran run out some distance above the barn on the south 

side of the road ? 
531 A. I couldn’t tell; only I could see there was something 
dug up about there; I say I didn’t take any notice of it at 
all particularly ; I know, as far as that was concerned, I had no ob- 
ject 1 in looking close at it. 

o7. Then, if it isa fact that stream is conducted under ground 
through tiling or pipes from a point 10 or 12 rods above the barn 
down through and in under the highway into the reservoir, you 
didn’t observe that fact ? 


we 
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A. I didn’t observe that fact. 
38. Mr. Paige didn’t direct your attention to it, suppose. Did 
Mr. Paige explain to you any object or motive he had in view 
taking you out there ? 
A. No, sir. | 
39. Just took you off on a pleasure excursion ? 
ay A. Yes, sir. 
40. Do you know whether the water that is being used or supplied 
by the water-works comes from that spring or stream ? 
A. I do not, sir, positively. 
41. Are you using the water yourself. from the water-works ? 
A. Yes, sir. 
12. Itsupplhes your opera house ? 
A. Yes, sir. 
45. Do you use it for all ordinary purposes of consumption in the 
opera house ? 
A. Well, most for the opera house; we do in the opera house for 
all purposes, and I use it in the house, too. 
44. Do you use it for all ordinary purposes ? 
532 A. Yes; I use it for all ordinary purposes ; I can state that. 
45. Found it satisfactory, have you? 
A. Well, not always ; sometimes when it is not good 
46. In the main have you found it satisfactory generally ? 
A. It has sometimes been bad and sometimes very good ; I don’t 
know the causes of this, but I may state sometimes it has been bad 
and sometimes good; I don’t know the exact causes of it. 
47. Taking it generally as it averages through the year, would 
: you say it was good or bad generally ? 

A. Well, for ordinary household use, outside of regular drinking 
purposes, I would call it satisfactory. 

48. You do use it for drinking, too, don’t you ? 

A. We don’t drink much of it. 

49. You do drink itsome, don’t you ? 

A. I have not tasted a drop of it for some time. 

50. It is the only water you have in the house? 

A. If we want a drink of water we go down to the artisian well— 
just for mere matter of drinking on the table ; otherwise we use it 
for all purposes. 

51. Including cooking ? 

A. Including cooking ; yes, sir. 


Redirect examination: 


52. How long have you taken the water? 
A. I have taken that water, I guess, ever since there is a water- 
works here, in one shape or the other. 
533 53. Do you find the present condition of the water as you 
have stated it to me? Have you generally used it for drink- 
ing purposes? 
A. At the present time we don’t—that is, specially. 
54. Do you find the present condition of the water as you have 
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stated it to me. Have you generally used it for drinking purposes ? 


Are you stating what the present condition of the water is? 


A. Yes, sir. 


JAMES Purvis, called as a witness for the defendant, being duly 


sworn, testified as follows: 


1. State your name, age, residence, and occupation. 


A. James Purvis; Broadway, city of Joliet; 38 years old ; black- 


smith by occupation. 
2. How long have you lived in Joliet? 
A. About 54 years. 
3. Have you ever had anything to do as engineer? 
A. Yes, sir. 
4. To what extent? 


A. I have worked for the receiver of the water-works, I think, 10 


or 11 months, and also under Mr. Elwood two or three months at 
the water-works. 

5. Mr. Elwood ? 

A. Yes, sir. 


6. When Mr. Paige was receiver of the water-works cid you have 


anything to do with the water-works under him? 
A. Yes, sir; I was engineer for him at the works. 
7. At that time was your attention called to the water-works 
reservoir” 
534 A. Yes, sir; it was. 
8. What kind of a structure was it? 

A. It is a hole dug in the ground—what [ would call it—walled 
up on the side- four or five feet with cobble-stone from the bottom. 

9. What is put between the cobble-stone ? 

A. Clay, I believe, in some places. 

10. What is the thickness of the cobble-stone forming the wall ? 

A. I couldn’t say; I never examined it very close. 

11. Was there one or more tiers of cobble-stone? 

A. I never noticed any more than one tier. 

12. How did you find the bottom of the reservoir ? 

A. The bottom, when we pumped down so we could see—there 
was a kind of black scum on the bottom; looked like black soil; 
very stinking stuff. When we pumped down so we could see the 
bottom it had a bad smell; it must have been soil washed off some 
other ground, I suppose. 

13. Was there any masonary on the bottom—any masonary or 
cobble-stone laid on the bottom ? 

A. No, sir; I never noticed any. 

14. About how deep down was this hole in the greund dug below 
the surrounding surface ? | 

A. I should judge it would be, in the main part of the reservoir, 
about 15° feet. 

15. Before Mr. Paige took it in hand how was it? 

A. That is what I am talking about now, is the main reservoir be- 
fore the hole was dug. 

16. Before the well was dug in the centre of it? 
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A. Yes, sir. 
17. Before Paige ? 
O39 A. Before Paige. 
18. How high up did these cobble-stone extend from the 
bottom toward the top on the side- ? 

A. I should say five or six feet. 

1). What did Paige do in connection with the reservoir, if any- 
thing ? 

A. He sunk a hole there 30 feet square; a hole, I believe, six or 
eight feet deep. 

20. What kind of water, when you were there, did this reservoir 
contain as to quality and purity ? 

A. It was such water I couldn’t drink it; had to go across the 
street to Mr. Potter’s and bring water for our drinking purposes. 

21. How much of the time during the 18 months Paige was re- 
celver was this the condition of the water ? 

A. It was all during hot weather. I know in cold weather it got 
cold and we drank a little of it then, because we didn’t want so much 
to drink. 

22. Did you have any trouble with the machinery when you were 
there under Mr. Paige? 

A. Yes, sir. 

25. What was the character of the difficulties you encountered ? 

A. The pumps didn’t seem to work—one of them. 

24. What was the trouble? 

A. I couldn’t explain; Iam not a practical engineer myself; | 
couldn't explain the trouble, what it was. 

25. Did it work at any time? 

A. Did it work at any time? 

6. Yes. 
O06 A. Yes, sir; it did work. 
27. Any other trouble with the machinery ? 

A. The boilers were in bad shape. 

28. You may state what was done to the boilers. 

A. They were cleaned out and repaired and new flues put in, new 
tubes and cleaned and steam-pipe removed. The steam-pipe used 
to'run underneath the floor. It was taken out and run overhead, 
and a general overhauling. 

29. Do you remember whether at the time Paige received these 
works there was a stream of water coming from the south across the 
road and emptying into a catch-basin and from thence into this 
reservoir you have described ? 

A. Yes, sir. 

30. Was there any tubing or piping along that creek ? 

A. There was some tile—drain tile. 

ol. At that time? 

A. Yes, sir. 

32. Where was it? 

A. Iam talking at the time I went te work there. Mr. Paige had 
charge of the works a short time before | went to work. The tile 
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was there when [ went to work. I don’t know whether they were 
there when he went to work or not. 

33. Describe it. 

A. They were drain tile, laid from the south side of the street, 
across into this that run into the reservoir. 

34. When was that pipe put there? 

A. I don’t know, sir—no idea. 

30. What was the condition of this catch-basin into which 
537 the stream ran as regards purity and cleanliness ? 
A. I never examined it. 

36. Never examined these works’? 

A. No, sir; that is, south of the road, before the catch-basin you 
have referred to? 

37. No; the road runs south of the works? 

A. Yes, sir. 

38. The eatch-basin that I refer to is down at the reservoir. Do 
you know anything about that? 

A. What I understand was the catch-basin—a sort of opening 
where the water run Into. 

39. Yes, sir; where was that? 

A. It was a small one right north of the road. 

40. Any other one? 
Not that I took particular notice of. 

41. What kind of a eateh-basin was that ? 

A. It was merely a ditch, a wide ditch. 

42. Any masonary there to protect it? 

A. No, sir: I didn’t see any masonary. 

43. Do you know whether or not the pumps worked well or other- 
wise—any difficulty with them ? 

A. Yes, sir; there was at times. 

44. What was it? 

A. The pipes, it seemed, was not tight. They sucked air, and on 
that account the pumps wouldn’t work. 

45. How long would it take to start them? 

A. Sometimes it would take quite awhile. 

46. How long is quite awhile? 

A. Sometimes been as long as a- hour to bring it to get it to pump 
Water. 
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47. How did you sueceed in making them pump? 
538 A. ‘Take the pipes up, the joints in the suction-pipes, and 
drive a piece of lead in them. 

48. How often did you encounter that difficulty with the pipes? 

A. Very often. 

49. Can you indicate ? . 

A. There was one spell; 1 guess it must have been for every day 
or so for a month or more at one spell. 

00. And what spell was that, with reference to the time Paige had 
possessior ? 

A. I can’t exactly answer. It was late in the fall, when the water 
was getting low in the reservoir. 
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51. How long had you and Paige been there up to the time of 
this special difficulty you speak of in charge of the works? 

A. Two or three months. Well, in fact, there was trouble even 
from the start. 

52. How? 

A. There was trouble, I say, from the first start, but not so much 
as the time I speak of. | 

53. Was that caused by the water-supply becoming less? 

A. Yes, sir. 

54. As the water-supply decreased the difficulty in making the 
pumps work increased? 

A. It had something to do with it; yes, sir. 

55. Did you have any trouble with the valves? 

A. What valves have you reference to? 

56. To the pump valves? 

A. Well, yes; it would clog up, get full of dirt and weeds, and 
stuff would settle under the valves. 

57. Where did the weeds and dirt come from ? 
539 A. Off the reservoir. 

58. Any other foreign matter work into the valves or pump 
besides weeds ? 

A. Not that I remember of; not that I seen. 

59. How often did that difficulty arise ? 

A. I couldn’t say ; two or three times, [ suppose. I know two or 
three times I have had to take the valves out and clean them. 

Cross-examination : 

60. Did Mr. Paige have any regular professional engineer there 
while you were with him at the works? 

A. Yes, sir. 

61. Who was he? 

A. I forget the man’s name now. 

62. How long was he there ? 

A. I don’t know exactly ; I should judge about a month; [ don't 
know ; I am not certain. 

63. Aside from that, did he have any professional engineer ? 

A. No, not that I remember of. 

G4. When you say he had an engineer there for about a month 
do you mean an engineer accustomed to running steam-engines, or 
a civil engineer ? 

A. His business was running pumps. 

65. When you were engaged in working for Elwood what were 
you doing? 

A. Running the pumps. 

66. Did you have charge of the same business you did when you 
were working for Mr. Paige ? 

A. Yes, sir. 
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JoHN Sranton, called on the part of the defendant, being 
540 duly sworn, testified as follows: 


1. State your name, age, residence, and occupation. 

A. John Stanton; thirty years; Joliet; restaurant. 

2. How long have you lived in Joliet? 

A. I have lived here about twenty years. 

3. How long have you been keeping the restaurant vou referred to? | 
\. I have been keeping it not quite a year. 

4. You are using at the present time the water of the Jolict water- 
works ? 

A. Yes, sir. 

5. The’same works in controversy in this suit? 

A. Yes, sir. 

6. How long have you been using it? 

A. I have boen using it since I started—since last January. 
7. What is the character of the water as to the quality; how do 
you find it? 

A. Well, for using it in the restaurant of course I couldn't exactly 
tell what the quality is. 

8. Have you any other water you can use? 

A. No, sir; I have to use that. 

9. Did you ever discover any sediment or scum, ete., in and upon 
the water ? 

A. Well, I discovered it when I was running the tumbler-washer 
to a soda fountain. 

10. Describe what you discovered. 

A. It used to stop up the pipes; you know they are quite small ; 
they would stop up with a kind of a substance—I don’t know what 
you would eall it. 

li. What did it look like? 
O41 A. Well, it was muddy. It looked sometimes kind of 
greenish, muddy color. 

12. Did you find any of the green substance gathering on the 
surface of the utensils that were washed or used in the water? 

A. No, I think not; I never noticed it only on this machine on 
the inside; it would stop it up; I would have to take it apart, then 
would find it all over the inside of the washer. 

15. Of the washer ? 

A. Of the machine—of the tumbler-washer—in the pipes. 

14. How often did you find this ? 

A. Oh, found it all the time, in fact, but probably it wouldn’t stop 
it up sometimes more than once a week; sometimes stop it up 
every day—that is, different parts of it. There was a great many 
pipes — had trouble with all the time. 

15. When was it that you had this trouble ? 

A. This last summer. 

16. At the time you were using this tumbler-washer ? 

A. Yes, sir; all the time I was using the tumbler-washer. 
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N. P. Rowett, called on the part of the defendant, being duly 
sworn, testified as follows: 


1. State your name, age, residence, and occupation. 

A. N. P. Rowell; residence, 207 Richard St., Joliet; twenty-nine ; 
clerk. 

2. How long have you lived in Joliet? 
o42 A. It was about twenty-seven years ago when I first came 
here. I have been away considerable of the time interven- 
ing. 

3. Are you acquainted with the locality of the Joliet water-works 
in dispute in this suit ? 

A. | am well acquainted with the locality of the Joliet water- 
works ; ves, sir. 

4. Do you remember of a road running from the city of Joliet out 
past the works to the east, on the south side of them? 

A. A wagon-road ; yes, sir. 

5. Do you know where the water-main of the works is laid from 
the works toward the city? 

A. Yes, sir. 

6. Where? 

A. Running over that gravel hill it is laid about eight feet from 
the south line fence of the road. 

7. On whose land % 

A. It is the property of mother, Mrs. Mary E. Rowell. 

8. For how long a distance is it laid on the property of your 
mother? 

A. It is just across the width of our eighty. 

. Does that eighty lie outside of the city limits ? 

A. Yes, sir. 

10. Looking at the map, “ Exhibit No. 1,” attached to Whitley’s 
deposition, defendant's evidence, you observe a stream running from 
the south through the fields across this road to the water-works. 

A. Yes, sir. 

11. Will you state over whose land it passes? 

O43 A. That stream commences on thesold Fuller property 

and runs off from that eighty and runs almost on the line 

between the old Brown place and our property, and from there it 

bends in onto us, and runs, I should think, forty rods on our prop- 

erty; then bends out again and runs back on the Brown place, and 
from there on down through to the water-works. 

12. Did your mother ever give any permission to the water-works 
company, the present proprietors, or their predecessors, to use the 
right of way over her land? 

A. No, sir. 

13. She still exercises control over the property ? 


A. Yes, sir. 
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Cross-examination: 


14. Hasn’t that been used for a great many years as a public 
highway ? 
A. Yes, sir. 

Travelled as such since you recollect ? 

A. Yes, sir; though it is not used now 
16. That is by reason of the exc: vation of the gravel pit? 
A. Yes, sir. 
17. Until they began excavating for gravel there a few years ago 
had been used for a great many vears as a highway? 
A. Yes, sir; 1t had. 
18. lt is still open to the public, is it not? It is not fenced in or 
inclosed ? 

A. Yes, sir; it is fenced in; that part of it is fenced in to avoid 
any accidents that might happen to keep teams from driving in and 

going over the ‘embankment. 
o44 19. Simply to prevent accident from the excavation of the 
gravel pit? 

A. Yes, sir. 

20. You have lived here about twenty-seven years ? | 

A. It is twenty-seven vears ago when I first came here; I have | 
been away ten or twelve years. | 

21. It has been used as a highway as far back as your recollection 
extends? 

A. Yes, sir. 

22. For about twenty-seven years that would be? 

A. My recollection does not go back quite that far; I was two 
years old when I came here. 

253. You were a mere child when you came here? 

A. Yes, sir. 

24. Since you had any distinet recollection about it you remem- | 
ber that as a highway? | 

A. Yes, sIr. | 

25. Do you remember a little barn or stable near the stream of | 
which you have spoken a few rods south of the highway that is 
opposite the water-works? 

A. At the right hand of the stream, I do. 

26. How long has that been there? 

A. Well, at a rough guess, 1 should say it had been there as 
many as ten years. 


oe 
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Redirect examination : 


27. Over whose land does that old highway pass along by the 
gravel beds ? | 
A. The property of Mrs. Mary E. Rowell. 

28. State whether there has been any defined kine of travel there, 

or has it been at az random over that gravel bed ? 
545 A. I would say this part fenced — never been on the road | 
line as it should run over the hill; there has been a south- | 
line fence there for years, but not a north-line fence, and Mr. Mat- 
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theuson, this spring, made a survey of the hill and found the fence 
which has been used there as a south-line fence was not anywhere 
on the line, nor even very close to it. 

29. How long has the fence been there? 

A. Well, the fence has been there long enough to make the right 
of way good; it has been there twenty years; so that I suppose that 
establishes the fence line regardless of what it was before. 

30. ‘Those facts lam trying to get at without regard to the legal 
effects of it. Has the north side ever been enclosed by a fence? 

A. There was a fence over there a good many years ago; that 
was a long while ago. 

ol. Where has the travel been? . Has the travel been confined to 
a given line, or has it been at random over that bed? 

A. It has been confined, I suppose, within a’ width of a nundred 
feet across the hill. 

o2. Where is the travel now? 

A. The travel runs two hundred and fifty feet; varies from a 
hundred to two hundred and fifty feet north. 

30. North of the old roadway? 

A. Yes, sir. 

o4. How long has the travel been there? 

A. I think the wagons were turned in there about three vears 
ago. 

oo. How? 
4G A. | guess about three years ago since that road was cut 
through there. 

36. And the travel has been for about three years on this road 
off to the north? F 

A. Yes, sir. 


Recross-examination : 


37. The change in the direction of the travel there, I think you 
said, was caused by the excavating of the gravel, didn’t you? 

A. Yes, sir. 

38. Don’t you remember that — was not more than a year ora 
vear and a half ago that the change was made? 
~ A. On the contrary, | am quite positive it was more than that. 


Joun Gorman, called as a witness on the part of the defendant, 
being duly sworn, testified as follows: 

1. State vour name, age, residence, and occupation. 

A. John Gorman. My age is thirty-two; Joliet; and I now keep 
the bridewell here. 
2. How long have you lived in Joliet ? 
A. Thirteen years, going on fourteen. 
3 You have been an alderman, | believe? 
A. Yes, sir. 
4. Are you holding that office now ? 
A. No, sir; I am not. 
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5. Do you remember along in December, 1881, of a test being 
made of the Joliet water-works at the instance of Mr. Starr? | 

A. Yes, sir; I do. 

6. What did that test have reference to? 

A. To test the force of the water I understood—the height to be 

thrown—according to their contract. 
547 7. Were you appointed or selected as one of the committee 
to witness the test? 

A. Yes, sir. 

8. At what point were you stationed ? 

A. At the academy school-house—Union school academy I think 
they call it. 

9. At the corner of Cass street and Eastern avenue ? 

A. Corner of Cass and Eastern avenue; yes, sir. 

10. Do you remember how high the water was thrown at that 
point? 

A. Well, yes; there was at one time; it was thrown to the top of the 
cupola of the academy school, on the top—don't understand me to 
the top of the pole; it was thrown to the top of the cupola. 

11. As high as that? | 

A. Yes, sir. 

12. How long did it continue at that height? 

A. It didn’t stay there over half a minute; even that was just one 
time it rose there. 

13. What was the average height that it maintained with reference 
to the cupola? 

A. It averaged fully twenty feet lower than that. 

14. Lower than the top? 

A. Lower at the highest point; lower than the top, from where 
we stood. 

15. How long did the test continue? 

A. We stayed up there over half an hour, I believe. The water, 
after the men got tired holding it up there—some of them there— 
I think some of the water-works parties—came and turned it off. I 

guess they stayed at the hydrant longer than that committee— 
548 most of them—before they had it turned off. 
16. For how long a time was the water maintained at that 
point, at a height of twenty feet below the top of the cupola ? 
A. It may have been five to ten minutes, along that way, or less. 


Cross-examination: 


17. Were you a member of the city council at that time? 

A. Yes, sir. 

18. You are now keeper of the brideweil, I think you said ? 

A. Yes, sir. 

19. How long have you had charge of the bridéwell ? 

A. Since last May; since the first of June. 

20. Do you use the water from these water-works at the bride- 
well? | 
A. Yes, sir; they use it there. 


= 
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Redirect examinatior : 

21. Have you any other water you can use? 

A. For my own use in the summer time I use the water from the 
well down here. 

22. From a well? 

A. Yes, sir. 

25. The weil is dug in the limestone adjoining the Des Plaines 
river? 

A. It is down here at the corner of Washington and Joliet streets. 

24. On the line of the Illinois and Michigan canal ? 

A. Yes, sIr. 

25. What is the depth to which that well is sunk ? 

A. I don’t know what depth it is sunk. 
O49 26. Do you know the ordinary depth of wells there in the 
limestone? 

A. No, sir; [am not posted as to their depth. 

27. It is in the limestone bed there? 

A. Tean’t tell that; I never asked or had any information how 
that well is dug there. 

28. You don’t use the water for your own purposes ? 

A. Not for drinking purposes in the summer time. 

29. Have you any other water you can use for the bridewell be- 
sides this water-works water ? 


A. No, sir. 
Recross-examination : 


30. Do you use the water from the water-works for cooking pur- 
poses 4 

A. We do now in the winter, not in the summer; we use it for 
cooking purposes ; for drinking purposes we go down to the well. 


Dr. Cuaries Ricuarps, a witness called on the part of the de- 
fendant, being duly sworh, testified as follows: 
1. State your name, age, residence, and occupation. 
A. Charles Richards; fifty-three; Joliet; physician and surgeqn. 
2. How long have you resided in Joliet ? 
A. Since 1868. 
3. How long have you been in engaged in the active practice of 
medicine ? 
A. Pretty near thirty years. 
4. You are now actively engaged in the practice of medicine ? 
A. Yes, sir. 
5. Are you acquainted, from visiting the locality of the Joliet 
water-works, with that locality? 
A. lam. 
550 6. How long have you known that locality? 
A. More or less since 1868. 
7. Do you remember the location of the Lutheran and Oakwood 
cemeteries with reference to the water-works and the reservoir for 
the water-supply? 
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A. Yes, sir. 

8. Which direction is the drainage in that locality? 

A. It would be towards the water-works—towards the creek ; that 
is, the surface drainage. 

9. Supposing the cemetery ground- are twenty or more feet above 
the water-works grounds, and the distance to the Lutheran cemetery 
is, say, eight hundred and sixty feet, to the Oakwood twelve hun- 
dred twenty feet, and the drainage being in the way you have 
stated, would there be any danger of contamination of the water of 
the reservoir and the well used by the water-works from its locality 
to the cemeteries? 

A. My understanding of it is, there is a current of water when 
you get down say sixteen or eighteen feet in that vicinity, on that 
side of the slough. You get down sixteen, eighteen, or twenty feet 
and there is a current of water flowing in a southwesterly direction. 
[ am not positive as to the direction the water flows over there— 
that side of the hill—but all this side of the hill flows in a south- 
westerly direction, and if that current should flow through that 
porous soil under that gravevard it would be very likely to become 
contaminating 3 

10. What is the character of the soil in that locality? 

A. Gravel. 
55] 11. Hickory creek, which flows along in that vicinity, flows 
in the same direction vou have indicated this flow to be? 

A. To the southwest; yes, sir. 

12. Do you remember a smail creek running from a spring on 
the Fuller tract down towards the north and to the water-works 
grounds? : 

A. Yes, sir. ' 

13. Do you know through what sort of ground that creek flows— 
the general character of the ground and soil? 

A. Well, that is marshy, mucky land, most of it. It rises in Mr. 
Fuller’s pasture, which is full of springs; partly upon Mrs. Rowell’s, 
and partly, I think, upon Mrs. Brown’s-; it runs through Mrs. 
Brown’s lot—down through the pool that was first dug for the 
water-works. 

14. This pool where the water-works reservoir was excavated ? 

A. Yes, sir. 

15. Found its outlet at that point? 

A. Yes, sir; that portion of the creek. At one time the creek 
had flowed around in where that first place was excavated. The 
ereek had originally flowed there; had its channel there, but, I 
think, in building the railroad they had cut that off. 

16. State whether the water thus passing down this stream 
through the marshy ground, and the slough bélow or north of the 
spring, is fit for domestic use—household purposes ? 

A. I should not regard it so. 

17. Supposing that a pipe were laid to receive the water 

002 ~=from the reservoir or well extending across the old road that 
runs just south of the water-works, and up south a little be- 

yond an old barn that stands now on the E. Porter property, up to 
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a point just below the spot marked “slough” on this map, receiving 
the water from the stream above as it flows through this depression 
and soil to this pipe, would that change the character of the water? 

A. No, sir; it would be the same. 

18. Hickory creek flows over a gravel bed, does it? 

A. Partly, and partly over rock, I think. 

19. Now, will you state whether this limestone rock is of such a 
character that the water percolates through it? 

(). Do you mean gravel or limestone ? 

20. Limestone. For instance, supposing an excavation is dug 
into this limestone rock, does it remain dry or fill up with water, so 
as to reach the level of the water in the adjacent rock ? 

A. I think it would fill with water. There might be exceptions 
to that. 

21. ‘Then the water percolates into these excavations? 

A. Yes, sir: I should think so. 

22. Now, the fact of Hickory creek flowing between the cemetery 
and a portion of these water-works grounds, would that prevent the 
water where Hickory creek flows through the gravel bed from the 
soil having an under drainage down below the creek to the lands 
on the other side? 

A. The water from the creek would settle into the gravel as well 
as from any point; I should judge even where it is gravel. Where 

it is limestone rock I don’t think it would settle down so. 
553 25. If the water would percolate or work through layers 

of this loose surface limestone it still would pass through the 
same ? 

A. Yes, sir; I think so. 

24. From your knowledge of the general lay of the ground in the 
vicinity of these water-works and where this reservoir is, where the 
well is, and your knowledge of the adjacent ponds, so far as you 
have knowledge of that fact, state whether you regard the water 
obtained by excavation or by drainage into the reservoir as whole- 
some for domestic purposes. 

A. The water of that we!l [ exansined once or twice while they 
were digging the well. So far as could be seen or ascertained by 
taste I thought it was very good water in the well. Yet owing to 
the nature of the soil in which that well is dug it is possible that 
impurities might find their way into the water, even of the well from 
that pond on the outside. That was excavated there for the water 
in the original plan; but turning that stream into the well if it is 
tiled up, if it is as I have heard—I don’t know that to be so, how- 
ever—I should regard it as unhealthy. 

25. If the water from this stream goes into this well in the way I 
have stated, what effect would that have upon the water in the well ? 


Objected to as assuming that the water has got into the well, which 
is not proven, and directly contrary to what has already been proven 
in the case. 


A. That would injure the water. 


280 THE CITY OF JOLIET VS. JOSEPH HILLER FOSTER ET AL. 


504 26. If the water is conducted from this stream to which I 
have referred ? 

A. Iron pipe or tile. 

27. In that iron pipe laid in that pasture field or is used in any 
other way, state whether or not you regard that as fit water for do- 
mestic purposes. 

A. No, sir; I don’t think it is fit for anything except, maybe, for 
stock; that comes from the surface, [ understand, about all of that— 
the whole marshy ground up there—the surface water of it, from the 
pasture field. 


By Mr. Hicu: 


28. You dont mean to say the water is conducted from the stream 
into the well? 

A. No, sir; that I don’t know. 

29. If the well, Doctor, is dug, say, thirty or thirty-five feet into 
this gravel, and the pond to the east hes above that level, and is ad- 
jacent to it, what would be the tendencies or probabilities as to its 
percolating into the well? 

A. Why, I should think it would ; water generally seeks its level; 
and where they are pumped to the extent they are here out of the well 
it seems to meas if that, from that circumstance, it must dra-n from 
that direction and from all directions. 

30. Take the reservoir that is constructed by utilizing the west 
end of the old creek bed, and supposing the bottom of that reservoir 
is not thirty-three feet or thirty-five feet deep, and the well is about 
thirty-five feet deep, and the reservoir lies in the immediate vicinity 
of that well, how about the water in that reservoir percolating into 
the well? , 

A. Impure water will find its way into wells through 
555 gravel subsoil for quite a distance. 

31. Supposing the well to be a hundred feet, or in that 
neighborhood, from the pond and from the reservoir, and the drain- 
age is all in the direction that you have indicated from the reser- 
voir and from the pond toward the well, what then would be the 
tendency? 

A. I should think it must draw water from that direction. If 
there is impurities in that water it must find its way into the well. 


Cross-examipation: 


32. If the fact is the water in the reservoir is at a higher level now, 
say eight orten feet, than the water in the well, wouldn’t that indi- 
cate it is not percolating through ? 

A. It would at the present time; yes, sir. - 

oo. And if the well is enclosed with a solid wall of brick masonary 
averaging twenty inches in thickness, would not it be diffieult for 
the water to percolate through the sides? 

A. It probably wouldn’t percolate through the sides, but as the 
water is pumped from the well, the bottom of the well being much 
lower than the surface of the currents of water in the gravel, it 
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being sunk much lower than that, if any sewage got into the water 
by th: at it would naturally dra-n into that well on account of its 
being pumped out rapidly. 

34. In order that the drainage from the cemetery, from either of 
the cemeteries, might reach the ‘well it would be necessary, first, that 
it should p iss under the Rock Island railroad ? 

. Yes, sir. 
906 oo. What would it reach next? 
A. An open space, then the creek. 

36. Then it would have to work its way down under Hickory 
creek? 

A. Yes, sir. 

o7. And through the gravel or limestone or whatever may be un- 
derneath them ? 

A. Yes, sir. 

38. It would have to work its way upward and on towards another 
railroad embankment ? 

A. It is not upward; it is about on a level; of course the ground 
raises a little there as it gets initothe subsoil or gravel. 

‘There is still two other railroad embankments, are there not, 
before you reach the water-works? 

A. There is a switch track that runs there to the elevator and the 
Michigan Central track. 

40. So that there are three railroad embankments between the 
cemetery and the water-works ? 

A. Yes, sir. 

41. Besides the creek ? 

A. Yes, sir. 

Redirect examination : 

42. If these railroad embankments are laid upon the surface of the 
gravelly bed would they afford the least obstruction to this passage 
of water in the underground current? 

A. No, sir; not if it was below. 

43. Isn’t it true in this gravel bed there is a flow of water, an 
underground flow of water, from the higher to the lower levels tend- 
ing west and south? 

A. All the wells — are dug over in our vicinity on this 
side of the ereek in what is called “Aikins’ addition,” and 
where I live, as near as I can ascertain, the current of water 
flows from the northeast to the southwest; and as to the direction of 
the current on that side of the hill, I don’t know anything about it. 
If it should flow in the same direction, and the ground being gravelly 
subsoil like it is what I have seen on this side, or what I saw when 
they were digging that well, | should be inclined to think that the 
water, if it came from the northeast, might contain impurities. 

44. This underground flow is at what depth from the surface gen- 
arally ; to what depth did you go” 

A. Where I live sixteen to eightec n feet. 

45. If it be true that water ‘still remains in the reservoir of the 
water-works and ponds adjacent, extending to the well, notwith- 
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standing the pumping from the well, yet if by percolation the water 
works into the pond from Hickory creek, and from other sources the 
water is poured into the reservoir, as from the Fuller creek that has 
been designated by you, would not that constant supply account for 
the water remaining in the reservoir and pond? 

A. I don’t quite understand you, Judge. Do you mean the water 
in the well? They havea well that was dug down since that out- 
side of the reservoir or pond was dug. In that well I should think 
it would find its way into the well. 

46. But if the ponds are not emptied out would the supply from 
the stream that runs across the road account for the pond still hold- 

ing water, retaining water? 
508 A. Yes; there is quite a considerable bit usually runs into 
that pond all the time; there is quite a stream runs across 
there. 


JOHN SWANSON, called as a witness on the part of the defendant, 
being duly sworn, testified as follows : 


1. State your name, age, residence, and occupation. 

A. John Swanson; thirty-two; Eastern avenue, Joliet ; carriage- 
maker and fire marshal. 

2. How long have you lived in Joliet ? 

A. Since 1875. 

3. You are now fire marshal of the city ? 

A. Yes, sir. 

4. How long have you been such ? 

A. It will be three years this coming spring. 

5. Prior to that time did you have any connection with the fire 
department? 

A. Yes, sir: I was hoseman before that. 

6. How long did you have connection with the fire department 
before you were appointed fire marshal ? 

A. I couldn’t state exactly as to the time. 

7. Approximate. 

A. It was sometime; I don’t know just how long; 
been three years; it might have been less. 

S. When a fire breaks out within what time is it the aim and 
necessity to reach it in order to make good headway in extinguish- 
ing the fire in an ordinary case ? 

A. Well, it depends a great deal on circumstances, but I should 

think that on an average between two and ten minutes; of 
209 course sometimes we make the fire very quick when it is near 
us, but then again we have quite a little ways to go. 

9. How does the fire department here succeed in regard to time ? 

A. Very well. : 

10. What is the average time you require and consume ? 

A. From two to ten minutes’ time, according to the location and 
circumstances. 

11. In extinguishing fires is the force with which the water is 
brought to bear upon the flames and fire an important element in 
extinguishing it; force of the water? 


it might have 
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A. Yes, sir; beyond doubt. 

12. How long does an ordinary fire last ; does that depend upon 
circumstances ? 

A. It does very much, but an ordinary fire will last probably 
from ten to twenty minutes; ‘that is, where there is fire, and we 
have to throw water, but of course that ain’t much of a fire; it will 
last from that to twenty hours. 

15. Depending upon the size of the structure and the surround- 
ings? 

A. Yes, sir. 

14. And the amount of fuel there is to burn ” 

A. Yes, sir. 


Cross-examination : 


15. How long have vou been fire marshal ? 

A. It will be three years this coming spring. 

16. How many engine-houses have you under your charge as 
fire marshal? 

A. We have one single and one double. 

17. Do you use the water from these water-works in those engine- 


houses ? 
560 A. Well, I guess it is; I don’t know, but I guess it is. 
18. It is furnished through pipes connected with their 


system ? 

A. Lam not positive of it; that is the way I understand it, but | 
am not positive. 

19. There is no other water-works system here is there ? 

A. Not that I know of. 

20. Do you use the water from this same system in your house ” 

A. No, sir. 

21. You have another supply in your house ? 

A. My residence, do you mean ? 

2a. 3s, GF. 

A. I have no supply in my house except cistern; I use the water- 
works on the lawn, that is all; but I don’t have it in the house. 

Adjourned until half past one o’clock this afternoon. 

WepNespay, Nov. 25, 1885—1.50 p. m. 

Owen Nouan called asa witness on behalf of the defendant, being 
duly sworn, testified as follows: 

1. What is your name, age, residence and occupation ? 

A. Owen Nolan; about forty; I work for the city and I live in 
Joliet. 

2. How long have you lived in Joliet? 

A. About fifteen years. 

3. Do you know the water-works in dispute ? 

A. Yes, sir. 

!. When Starr had them under his management, or the company 
he organized, were you employed in connection with those works? 

A. Yes, sir. 
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561 o. What did you do? 
A. Well, sir, I worked on the street, and I worked pretty 
much all through. 

6. After the works were put in running order, as alleged by Starr, 
what did you do? 

A. I worked up at the water-works, engine-house, backwards and 
forwards, here principally, on the streets. 

7. Do you remember the circumstance of there being a test made 
at the instance of Starr of the capacity of the works for fire purposes ? 

A. Yes, sir; I remember the test. 

8. Do you remember the particular test that was made at the time 
Alderman Sehring and Alderman Cope were out at the engine- 
house ? 

A. Yes, sir; I was there at the time. 

9. What were you doing there? 

A. I was firing in the boiler-house. 

10. Who helped to fire with you? | 

A. Mr. Potter was engineer, principally, all that time; and at the 
test, Mr. Starr was running the engine, and Mr. Potter and I were 
firing. 

11. What sort of coal did you use at the test? 

A. It was block coal at the test. 

12. Is that deemed to be the best quality to generate heat and 
steam ? 

A. They consider that some better than soft coal. ‘ 

13. Did they use anything else in the way of fuel ? : 

A. Yes, sir. 

14. What? : 

A. The day of the test we had some kerosene there and some oil 
barrels and some combustibles. 

15. Kerosene on wood ? 
62 A. Had that on those staves they broke off the barrels. 

17. At the time that Cope and Seliring were there at the 
test, when the steam test, as well as water-pressure, was made, what 
material then did you use to run your fires ? 

A. It was block coal. 

18. Did you use anything else? 

A. We put in some of those staves and some kerosene. 

19. Was the attention of these two aldermen called to the fact that 
you were using kerosene to generate more heat? 

A. I don’t know, sir, as it was. 

20. What do you know about that? 

A. They had been out to the works looking at them—looking at 
the engine working-—and we were in the boiler-house. 

21. What did Starr say to you? ° 

A. He told us to do the best we could; get in some of the com- 
bustibles on the coal, ete. 

22. And this was at the time they were taking the measures of 
the steam ? 

A. Yes, sir. 


No cross-examination. 
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The further taking of testimony on behalf of the defendant- was 
postponed until some future day to be agreed upon by counsel. 


Orrick OF Onin & PHELPs. 
JouiureT, InLinors, December 26, 1885. 
Present on behalf of defendant, Benj. Olin; present on behalf of 
complainant, J. L. High. 


O65 Pursuant to agreement, testimony resumed for the defend- 
ant as follows: 


J. D. Paice, recalled on the part of the defendant, testified as fol- 
lows: 
Direct examination by Mr. OLtn: 


1. I believe, Mr. Paige, you have been on the witness stand before 
in this case”? 

A. Yes, sir. 

2. Your attention was called to a stream of water flowing from the 
south across the public highway to the water-works reservoir ? 

A. Yes, sir. 

3. Did you ever measure to know the quantity of water discharged 
by that stream ? 

A. Yes, sir; I did, several times. It discharged an average of 
about 25,000 gallons a day; sometimes after heavy rains it dis- 
charged more. I measured it at different times, when it was high 
and when it was low; it averaged about 25,000 gallons. 

4. Is the volume of that stream decreasing or increasing as time 
passes ? 

A. That I couldn’t say for certain. The measurements I made in 
a period of nine or ten months. My notion about it is it decreases 
very much. I might state my reasons for believing that decrease 
takes place; there was formerly two or three springs tributary to 
this stream that are now dry. 

5. You gave some description of the reservoir for the water-works 
in your former testimony at the time Starr had charge of the water- 

works and at the time you had charge of them. Will 
DOA you state whether the reservoir is the same now it was at the 
times you described it? 

A. At the present time it is a little different; to this extent, that 
the west end of it has been filled up—portions of it. 

6. With reference to its structure and holding water or not, is it 
the same? 

A. Yes, sir; just the same; there has been no change in that. 

7. Did you ever estimate its capacity, or the amount of water it 
would hold if it were water-tight ? 

A. It would hold, if water-tight, about two millions and a half 
gallons, full. 

8. Was it ever constructed so‘it would hold full? 

A. No, sir; it wouldn’t hold any amount of water; only that 
that came up from the bottom and raised and filled with the surface 
water of the ground. 
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9. Some reference has been made in the testimony to a kind of 
basin connected with this stream of water; describe it. 

A. Mr. Starr erected a eatch-basin in the street by making an ex- 
cavation and walling it up with cobble-stones about twenty-five feet 
in length, and an average of six feet in width and about three feet 
deep, which stream ran across the road, and the use of it was in- 
tended to have the sediment coming down in the water settle in | 
this basin; it did, some of it, and filled it up full the first rain storm 
we had ; and they cleaned it out and piled the mud upon the bank— 

quite a large amount of it—several loads of black dirt; it 
565 filled all up again, however, and when I took possession of 

the works it was abandoned altogether, and the outline of it 
was lost entirely, and the water flowed across the same as it had 
originally before any catch-basin or depression was made in the bed 
of the stream. 

10. Is there a eatch-basin there now ? 

A. No, sir; not in that place; there is one, however, that has been 
built by the present company, further down the stream. 

11. Did you ever examine the present one? 

A. No. 

12. Do you know how the present one is constructed ? 

A. I do not; it is covered over tight; has a wood top to it; that 
is all the examination I made of it. | 

13. The well at the water-works has been referred to in the former 
testimony. Will you state whether it was sunk ator near the lowest 
point or level of the ground or gravel bed in that locality? 

A. Well, it is near the lowest point. 

14. The bottom of this well is composed of what? 

A. Gravel. 

15. Is there any strata onto or through which the well was sunk ? 

A. Different from gravel, do you mean ? 

16. Other than gravel ? 

A. They struck down there, I don’t know just what depth, a bed 
of clay; this clay is a wash from the south ; | don’t know the thick- 
ness of it at the well, but it runs out a little further north; comes 

out into the old reservoir, and extended out into the old reser- 
566 voir about, some places, probably forty feet, and then ran out 

altogether and was all removed ; it is Just simply wash from 
the south, as the soil in time of rain there has washed down; as it 
washed down the bed of clay there it didn’t extend to a distance of 
more than fifty feet, probably, at the farthest, north of the weil. 

17. Then what is the character of the svil underneath and to the 
north and east of the well? 

A. Whi, gravel and quicksand. 

18. I see by the contract between the city and Starr, Exhibit No. 
2, there is a provision as to the amount that should be charged by 
the water-works company to water-takers for water supplied not to 
exceed, say, five cents per hundred gallons for an average consump- 
tion of less than five hundred gallons per day, four cents per hun- 
dred gallons above an average consumption of five hundred to two 
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thousand gallons per day, &e. Are you taking water of the present 
company ? 

A. Yes, sir, : 

19. For use about your house and yard ? 

A. Yes, sir. 

20. Can you state how the water tax that you pay compares with 
the Starr contract as to price ? 

A. I have been making some measurements of the water used on 
my premises and in and about there; I find I don’t use to exceed 
fifty gallons a day; at this season of the year [| don’t use ten. My 
water tax under the Starr contract would be $8.62 per annum; the 

company are ecrarging me $19.00. 
O67 21. At the figures you have given, state whether or not the 
complainants are charging according to the provisions of the 
said Starr contract. 

A. They are not. 

22. Are they charging more or less ? 

A. More. 

25. How mucli more ? 

A. As far as I have investigated, the rule has been about the same 
thing as stated here, about 100 per cent. 

24. When Starr reported the water-works ready for acceptance by 
the city, state whether the machinery had the capacity to throw 
water for fire purposes and the pipes the capacity to carry water as 
per contract. 

Objected to as not competent. 

A. The machinery was not of sufficient capacity ; the boilers were 
not of sufficient power to furnish steam for the pumps, [even] if they 
had been of sufficient capacity; the pipes were not large enough to 
conduct the water required by the contract for fire purposes. 

25. This contract, Exhibit 2, and its provisions you have exain- 
ined, have you? 

A. Yes, sir. 

26. You say the pipes were too small ? 

A. Yes, sir. 

27. How much too small ? 

Objected to as incompetent. 

A. The contract requires that five one-and-a-quarter-inch streams 

be thrown from any fire hydrants at the same time, but two 
568 streams can be thrown from four-inch pipes of the amount re- 

quired by the contract. As seven miles, or about seven miles, 
of this ten-mile system is four-inch pipe, it is reasonable to suppose 
that five streams are as liable to be required [to be] thrown from the 
four-inch pipes, or attempted to be thrown, as of the two miles that 
are larger, or two miles anda half; my recollection is there isa little 
over seven miles and a half that is four-inch pipe. 

28. What was the size of the pipes or mains? 

A. The whole of them; my recollection, seven miles and a half; 
the map has been introduced in evidence that has got that on it 
exactly there. | 
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29. State your best memory. 

A. About seven miles and a half are four inches; about three- 
fourth of a mile is twelve and ten inches. I don’t know just where 
the twelve-inch leaves off; the balance is eight and six inches, about 
equally divided. 

00. What was the whole number of miles of mains? 

A. Ten miles altogether. 

31. State whether the capacity of the machinery and the size of the 
pipes and mains are the same now as at the time Starr had to do 
with the works. 

A. Yes, sir. 

32, State whether the capacity of the boilers now is the same as 
when Starr had to do with the works. 

A. Yes, sir. 

33. When Starr and you had to do with the works what was the 
character of the hydrants? 

A. They were a poor lot of hydrants ; there was no certainty when 

you opened one you could close it ina long time; many 
069 times | have seen men open and close them, taking twenty 

minutes; | have had some experience with them myself. 
Several of them were leaking badly and couldn't be shut off to pre- 
vent it; some of them were taken out and repaired id put back 
again, and in a short time were leaking as bad as ever; at no time 
since the works were built has the whole sixty hydrants been in the 
system as the contract required, and at the present time, I believe, < 
there is nearly twenty not placed in the system. 

o4. State whether the hydrants that were in use when Starr and 
you had charge of the works are the same hydrants that are in the 
works now. 

A. Those that are in position are the same; yes, sir. 

30. Have you ever made any calculation as to the quantity of 
water that [the] present well at the water-works is capable of sup- 
plying? 

A. Yes; I figured it up at the time they dug the well. 

36. Will you state whether or not that supply is adequate for 
fire purposes? 

A. I don’t think it is. I think that if the whole amount of water 
that the contract required, including domestic consumption, was 
pumped ata fire I think the well would be pumped out in about 
fifteen minutes. , 

37. In. speaking of the contract you have referred to the Starr: 
contract ? 

A. Yes, sir. 

38. Will you state whether it was the purpose on the part of the 
city, in procuring the water-works, to make usé of the water-works 

for fire purposes without the aid of the fire-engines then and 

o70 now 1n use in the city for fire purposes ! 
A. Yes; it was the purpose of the city to abandon the fire 
engines altogether, and get their pressure direct from the hydrant. 

o9. It was what is called the direct-pressure system ? 

A. Yes, sir. 
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40. What was to be accomplished in that way ? 

A. Well, the pipes were to be large enough; the pumping ma- 
chinery of sufficient power, and steam-power sufficient to furnish 
an increased pressure from a domestic pressure, which would be 
about forty pounds, to a fire pressure, which [would] be about one 
hundred and twenty-five pounds, in a minute or half a minute. 

41. The hose through which the water should be conducted to 
the fire to extinguish it was to be attached to what? 

A. The hydrants. 

42. ‘The hydrants to which you have referred ? 

A. Yes, sir. 

3. When Starr had the works, and when you had them, will you 
state whether the machinery, the hydrants, and the other appliances, 
were adequate to meet this demand for fire purposes, to dispense 
with your fire department, so far as fire-engines were concerned. 


Objected to. 


A. No, sir; it was not adequate, so far as the machinery, pipes and 
hydrants were concerned. ‘There was not a supply of water either. 
44. State whether you have had occasion to inform yourself as to 
the practicability of what is called the direct-pressure system for 
extinguishing fires. 7 
aye A. Yes, sir; I have given it careful study for several years. 
I visited nearly all the cities where the direct-pressure sys- 
tem was in use throughout the: country, and have witnessed their 
workings. 

45. What was the result of your investigations ? 

A. I found that they were thoroughly practicable, and in every 
case the fire-engines had been dispensed with altogether; and in 
some cases cities had built water-works and never owned fire-engines 
at all, using them to-day, and are thoroughly satisfied with the 
practicable workings of them. 

1G. Will you state whether the present system of water-works, in 
reference to capacity for extinguishing fires by the direct-pressure 
system and dispensing with steam fire-engines, are the same as the 
works—when you and Starr had to do with them? 

A. Yes, sir. 

47. I believe you testified, when your evidence was being taken 
before in this case, that you had to do with the fire department as 
chief of it. Will you state what the cost is to the city perannum for 
that department, taking into account the keeping up of the engines ? 

A. The present cost 1s about $14,000 per annum. 

48. Suppose the direct-pressure system, by means of these water- 
works; as contemplated in the Starr contract, were used for extin- 
vuishing fires what would be the difference then as to the cost of 


, 


keeping the fire department per annuin ° 


ee 


Objected to beeause the contract itself is the best evidence of its 
contents and of the intentions of the contracting parties. 

O72 A. Its efficiency could be maintained to the present stand- 
ard at about $3,000 or $4,000 less than it is now, ! 
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49. When Mr. Starr notified the city that he was prepared to 
make tests of the capacity to throw streams of water as provided for 
in the second clause of the fourth paragraph of the said original 
Starr contract, what was the object of making that particular test? 

A. To show that he had built the system of water-works in ac- 
cordance with the contract, and that they did perform what the con- 
tract required. 

\0. What would be the object in throwing water from five hy- 
drants a huudred feet in height except it was to show the capacity 
of the water-works for extinguishing fires by the direct-pressure 
system ? 

A. There would be no object. It was necessary to do that to 
show the city that they could furnish water with sufficient velocity, 
the pressure and quantity, to do what the city had contracted for 
to reduce the fire department expenses. 

51. When the hydrants were planted throughout the city for 
what purpose were they planted ? 

A. To furnish water for fire purposes—the extinguishment of 
fires, and, so far as the city was concerned, they could use the hy- 
drants for no other purpose unless they paid a different rental for 
them. ‘The water-works company would rent out the use of the 
hydrants to anybody they pleased and receive rentals for them. 

32. I believe I asked you—I am not sure—if the water-works at 
the present time, for fire purposes, are any better adapted to that 

end—the extinguishment of fires—than they were when you 
573 and Starr had to do with them ? 
A. I don’t think they are. 

53. Laying aside the Starr contract, supposing the city of Joliet 
had a system of water-works where the direct-pressure system could 
be applied for extinguishing fires, what would be the saving to the 
city per annum as to its fire department ” 

Objected to as irrelevant. 

A. $5,000 to $4,000, so far as the city is concerned ; it would save 
some insurance too. 

34. Have you ever had any experience in using a filter for the 
purpose of straining the water that is supplied by the present water- 
works system ? 

A. Yes, sir. 

55. State what that experience has been in regard to your filter. 

A. I have a little charcoal filter screwed on the faucet up at my 
store. Customers and others drink waiter there sometimes. ‘The 
filter accumulates a large amount of sediment in a short time. It 
is necessary to be cleaned every two or three dpys or it will fill up 
so the water won't run. 

596. Can you approximate to about the extent to which Oakwood 
and the Lutheran cemeteries near the water-works grounds are used 
for the burial of the dead ? 

A. Well, the question don’t seem to me to be very plain. 

57. Are these cemeteries being used largely now or not for the 
burial of the dead ? 


THE CITY OF JOLIET VS. JOSEPH HILLER FOSTER ET AL. ad) 


A. Oakwood cemetery and the Lutheran cemetery are used ex- 

clusively for the burial of the dead in this city, and almost 
574 exclusively for the town, and even further out. 

08. That is not including the Catholic cemetery ? 

- I mean the Protestant. 

. lave you ever investigated the nature of the soil between 
Piet cemeteries, as shown on the map attached to Whitley’s depo- 
~— for the defendant, and the water-works grounds ? 

The subsoil of the cemetery is gravel, and between the water- 
ime and the cemetery it is gravel and quicksand. A little to the 
north of the water-works pond, about two or three hundred feet, is 
the railroad bridge, where spiles were driven in the creek to the 
depth of about forty feet without touching the rock, and to the north- 
easterly, covering a territory about the breadth of the burying 
grounds, there is a large elevator. Some trouble was experienced 
to find a foundation on account of the quicksand. 

GO. State whether the well and reservoir at the water-works are 
excavated in this gravel bed. 

A. Yes, sir. 

61. Can you deseribe the formation in that locality with reference 
to the lay of this gravel bed ? 

A. I can do it very nearly. There is a depression where the 
water-works are located which takes the drainage from all points of 
the compass except a narrow outlet to the northwest, distances vary- 
ing from a thousand feet to nearly a mile; from this point rock crops 
out. The nearest rock is on the south side. To the northward the 
rock won't show until you get to the north of the burying ground. 

eastward it is fifteen hundred or two thousand feet to the 
575 rock before it shows on the surface. To the northwesterly 

the rock shows within a thousand feet. There seems to be a 
poe ‘ket there, into which the whole surrounding country drains. 
There don’t seem to be any rock for a considerable distance down 
in that place; so far as 1 could tell, there was no discovery made of 
rock. 

62. I understand you, then, the ground where the water-works 
are located rests upon a gravel bed, and this rests in a pocket or de- 
pression in the limestone rock ? 

A. Well, it is surrounded at various distances with rock that crops 
out of the surface of the ground, but, so far as experiments that I 
know of that have been made, there has been no evidence of rock 
discovered in this locality going into the ground. 

63. Will vou state whether the two cemeteries rest upon this same 
vravel bed within the limits of this pocket ? 

A. Yes, sil 

64. There isa pond ew on Whitley’s map adjoining the 
reservoir, immediately to the east of it; state whether that pond 
rests on this same gravel deposit. 

A. Yes; only the bottom of the pond is a large accumulation of 
mud that has run into it; probably two or three feet of mud before 
you come to the gray el; may be four feet. 

65. How extensive is that pond ” 
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A. Oh, the map will tell exactly ; I suppose, I shall have to quote 
as near as Il can remember. In length the pond must be in the 
neighborhood of two thousand feet; in breadth it may not be more 

than an average of one hundred feet. 
576 66. At the point where the reservoir and well are situated 
what, in your judgment, would be the depth of this gravel 
bed ; would it be more than foriy feet? 

A. My notion about it is you might go down there two hundred 
feet before you would strike rock; you might strike rock in fifty or 
seventy-five. 

67. Will you state whether Hickory creek, which flows between 
these cemeteries and the reservoir and well of the water-works has 
at this point a rock bottom or a bottom of gravel or sand ? 

A. Has a gravel bottom. 

68. Will you state whether the bottom of the reservoir and pond 
extend down as deep as the bottom of this well—that is, thirty-five 
feet deep or not? 

A. No, sir; the reservoir is sixteen feet; the pond is—there isn’t 
any particular depth. . 

69. Will vou state whether the pond and reservoir extend down 
to and through an impervious strata of rock or other material ? 

A. The pond goes down through and into the mud and the reser- 
voir to the gravel; mud been cleaned out. 

70. I believe you stated that the well was sunk near the lowest 
level of this gravel deposit in this formation ? 

A. Yes, sir. 

71. Will you state whether the reservoir is sunk at or near the 
lowest level or not? 

A. About the same level, both of them. 

72. What is the distance of the reservoir, and also the pond, from 
the well? 

A. The reservolr, about 5O to 100 feet : the pond Is 250, 
7 75. In pumping water out of this well in large quantities 
for supplying the water-works, to what distance, in your judg- 
ment, would it draw on the water that rested in this gravel deposit 
or was found in it? 

A. Some seasons of the year, when it was dry, it would draw five 
miles, probably, and when it was wet it furnishes sufficient water 
itself without any seepage. It was the intention when tiat well was 
put down by the engineer who located it to take all the water there- 
abouts, Hickory creek and all, and seep it down through the gravel 
and pump it up from the bottom of the well, making the gravel-bed 
a filter. 


(Mr. Hiau:) I object to any testimony as to. the intentions and 
mental operations of the parties in this case or their employés. 


74. Supposing the gravel bed, where it is drained by the well in 
question, the water passing through this gravel deposit, and there 
were impurities in the water, what would be the effect upon this 
natural filter in the course of time? 
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A. The filter would get foul, so the water wouldn’t be as clean as 
the water without any filter. I have examined it every place where 
artificial filters have been used for water-works, and they had to be 
abandoned. They became so foul that upon the occasion of a fire 
or any cause that com-elled.them to pump large quantities of water 
the water was so filthy it created sickness, and the filters were aban- 
doned altogether. 


Cross-examination : 


70. Have you ever made any complaint to the present 
o78 management of the water-works company as to the price they 
are charging you for water ? 

A. No, sir. 

76, State whether you have any interest in any new project for 
the construction of water-works in this city which is now being con- 
sidered by the city council. 

A. No, sir. 

77. State whether you have submitted to the city authorities any 
proposition or suggestion looking towards the construction of a new 
System. 

A. Yes, sir. 

75. When? 

A. I submitted a suggestion. 

79. When? 

A. Four weeks ago; I couldn’t give the exact date; three or four 
weeks ago. 

80. Look at the newspaper now shown you, being a copy of the 
Republic and Sun, published in this city under date of Wednesday 
morning, December Sth, 1885, at the article beginning on the third 
column of the last page—headed “What he will do. The projector 
of the new water-works tells what the works will do at once and five 
years from once,” and then the balance of the article, comprising 
nearly one-half of the column—and state if vou recognise the matter 
contained in that article. 

Objected to. 

A. That proposition was made on behalf of the Holly Water 
Works Company. 

Sl. Made by you? 

A. By me. 

82. Are vou the J. D. Paige referred to in that article? 
O79 A. Yes,sir; as for the proposition, it was written by the 
Holly Water Works Company and I asked the city council to 
consider it. 

83. Did you furnish the information contained in this newspaper 
article? 

A. I didn’t furnish it to them, but they got it from the people at 
the city council. 

84. You furnished it to the city council, did you? 

A. Yes; no; I didn’t furnish it to the city council, either. 
85. Who did you furnish it to? 
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A. To the mayor. 
86. You recognise the information in this article as the same 
which vou furnished, do you? 


A. Yes, sir. 


Mr. Hicu: I now offer in evidence the article in question from 
the Republic and Sun of this city under date of December Sth, 1885, 
and ask that it be annexed as an exhibit to the deposition of the 
witness: which said article was marked Exhibit No. 5 and is at- 
tached below: 


Ex. No. 5. 
What he will do. 


The projector of the new water-works tells what the works will do 
at once and five years from once. 


As is well known, Mr. J. D. Paige is the originator of the new sys- 
tem of water-works which the special session of the city council last 
night was to consider. The plan proposed by Mr. Paige, but which 
was not submitted last night, is as follows: “ The plan is for a ten- 
mile system, to cost $125,000, and it is to be the best plant ever put 

down by anybody. The buildings will be cf brick; slate 
580 roof. The mains and hydrants shall be the largest, nothing 

less than six inches. The pumps and boilers shall be the 
largest and best; water to be absolutely pure and of the largest 
supply. In short, the proposition is to throw on the start twenty 
streams all days from hydrants selected by city and one-fourth 
inches 100 feet high, equaling a discharge of 3,000 gallons per 
minute.. Five years from the date of completion the builder pro- 
poses to throw eighteen streams, which will then equal thirty- 
five good fire streams, and, beside that amount, <ill leave 
700 gallons per minute for private consumption. Looking ahead, 
private consumption will be very large in a few years, especially if 
the works are owned by the city, probably about 500 gallons per 
minute. Although the rentals inside of three vears, together with the 
reduction in fire department expenses, will pay interest, rentals, and 
all the expenses; rates will be put where the poor man can have 
the opportunity of using good water. The best part of thi- proposi- 
tion is that it will not run the city in debt; neither will it increase 
expenditures or crowd the tax limit. The builder does not want a 
cent until the works are completed and accepted. He will then 
place a sufficient sum in the bank to make good all repairs for the 
first year ; after that the citv must attend to the repairs. When the 
works are completed he wants the city to take the works and run 
them, and give him the $50,000 in bonds now lying in the treasury. 
After that he wants $7,000 as rental and 5 per cent. upon the bal- 

ance unpaid. This will reduce the debt $7,000 and the in- 
oS1 terest at 5 per cent. ev-ry year, making $7,560. When the 

rentals to the amount of the unpaid balance, $75,000, has 
been paid the works will belong to the city, and will be fully paid 
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for. Ten miles of mains properly applied will be ample for the city 
at present, and the builder will make extension’ on the same plan 
proposed above, or the city may do the work itself. 


It is admitted by counsel-for the respective parties that the Re- 
public & Sun, from which the article just offered is extracted, Is a 
daily newspaper published in Joliet, this admission not being a 
waiver of the right of objection to the same. 


Redirect examination: 


87. Mr. Paige, did you write this article? 

A. No, sir. 

88. Did you have anything to do with the publication of this 
paper ? ) 

A No, sir. 

89. Are you responsible for what it contains ? 

A. I am not. 

90. Have you any pecuniary interest in any proposed system of 
water-works for the city? 

A. No, sir; not a cent. 

91. In this matter are you merely acting in behalf of the publie 
for the general good ? 

A. For the general good ; yes, sir. 

02. Not for yourself? 

A. Not for myself; no, sir. 

93. Nor from any selfish motives ” 


A. No, sir. 


Noau WHITLEY recalled for the defendant: 


082 1. I believe, Mr. Whitley, you were on the stand a fewdays 
ago testifying in this case before the special examiner ? 

A. Yes, sir. 

2. State whether you made any measurements to indicate the 
height to which the water was thrown at the time of the Starr test 
of the water-works in dispute. 

A. I made measurements of four or five buildings at the request 
of Mr. Paige; I don’t know whether the water was thrown that height 
or not; I was not here at that time; 1 made measurements of the 
buildings, that is all. 

3. You may state whether you made any measurements of the 
German church on the west side of the river. 

A. Yes, sir. 

|. Give the measurements you made at that point. 

A. Do you want the height of the building? 

5. You may give the measurements as you made them. 

[A.] The ridge of the roof was what I was requested to measure. 

6. What roof? 

A. Of the church; of the building; the main buildiug. It is 61 
ft. and a quarter above the sidewalk on [the] ground. The ground 
and sidewalk are on the same level there. ‘To the ridge of the roof 
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is 104 feet above the water-table of the old court-house, and it is 
$4.51 feet above the center of the pumps at the water-works. 

Why did you make the measurements from the water-table 

of the old court-house? 
583 A. Simply so as I could make reference with them so I 
would know how they were with each other. 

8. Is that the datum from which you make your general compu- 
tation ? 

In this ease I took the water-table itself; in other eases we used 
the base line. supposed to be fifty feet below that, but in this case 
run them with the water-table itself. 

This water-table is how high above the surface of the ground ? 

A. Oh, it is probably two feet above the surface of the square here. 

10. Did you make measurements at the Baptist church. And, if 
so, state the result. 

A. The tower on the Baptist church 1s 673 feet above the ground 
or door-step where it goes into it on the west side of the church. It 
is 63 feet and +45, above the water-table, and 43 feet ;°5 above the 
punips of the water-works. 

11. Did you make any other measurements at other points? 

A. Yes, sir; I measured the tower on the Union school-house, 
corner of Cass and Eastern avenue. 

12. Give your figures. 

To the base of the flag-staff itself—I didn’t measure the flag- 
staff, but 1t is at the peak of the roof of the tower lower—it is 86 feet 
high from the ground; ; itis 91 feet above the water-table of the court- 
house, and 71 feet ;%,); above the pumps; the top of the tower. 

13. It stands on higher ground than the old court-house. 

A. Yes, sir. 

l4. And the other points to which you refer stand how 
584 with reference to the water-table of the old court-louse ? 

A. The chureh was on higher ground; that is, St. John’s 
church was on higher ground; the Baptist chureh a little lower. 

How much lower? 

It is about four feet. 

16. Did you measure any other point? 

A. Yes, sir; I measured the flag-staff on the Shurtz Hotel. 

17. Give the results of your measurements. 

A. That is 89 and jf above Washington street in front of 
the house; it is 85 and +3; above the water-table of the court- 
house; it is 66 6 above the pumps at the water-works. 

18. How does this building stand with reference to the ground 
where the old court-house is? 

A. The ground is a little lower; that is, it is lower than the 
water-table about four feet. 

20. Any other points measured ? 

A. Yes; there was the steeple on St. Patrick’s church. 

21. State the result of your figures. 

A. That is this second opening on the top of the steeple; but there 
is a series of openings, and this is the upper one or second one, it is 
called; from the top of that to the ground in front of the churel: is 
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83 feet; to that point above the water-table in the court-house it is 
121.86 feet above the water-table, and 102.17 feet above the pumps. 
22. Will you state whether this church stands on higher ground 
than the old court-house and the water-works pump-; if so, how 
much higher? 
585 A. Yes; it stands in the neighborhood of nearly forty feet, 
between thirty and forty feet, higher; pretty near forty feet. 

25. If you made any other measurements state them. 

A. To the top of Dr. Raynor’s house is 41.83 feet above the 
ground ; it is 95.66 feet above the water-table in the court-house; it 
is 75.19 above the water-works pumps. 

24. ‘The Doctor Raynor’s house stands on elevated ground 
compared with the old court-house and the water-works pump-? 

A. Yes, sir. 1 measured the ground at the intersection of Michi- 
gan and Jefferson street-; I:was requested to do so; I find it is 11 
feet and +j5 feet below the water-table at the old court- house, and 
it is 30 feet and ;',4; below the pumps at the water-works; the 
pumps at the water-works are 19.69 feet above the water-table at the 
old court-house. 

No cross-examination. 


Adjourned until half past one o’clock this afternoon. 


At half-past one o’clock testimony resumed for the defendant as 
follows: 


Dr. R. J. Curtiss, recalled on behalf of the defendant, testified as 
follows: 

1. Dr. Curtis, I believe you testified a few days ago in this case, 
but I wish to put to you a few hypothetical questions covering dif- 
ferent matter from what you testified to before. Suppose the 
grounds where the reservoir and well of _ water-works in question 

are located is composed of a bed or deposit of gravel, say, 
586 forty or more feet deep, lying in a ‘dane or pocket i In 

limestone rock, the reservoir and well being excavated 
near the lowest level of this gravel bed, and,say,from 1.500 to 2,000 
fect from the north and east rim or edge of the dip or pocket, the 
reservoir being sunk not over sixteen or eighteen feet and the well 
about 35 feet deep, but neither one reaching down through the rock 
or other impervious strata. Now, in pumping large quantities of 
water from this well for the water-works, state whether, in your 
op:nion, the water in this gravel bed throughout this pocket for a 
distance of from, say, 1.200 to 1,500 feet or more, and to a depth 
equal at least to that of the well, would be drawn up through the 
well or not. 

Objected to as assuming facts and certain propositions which are 
not proven. 

A. If the water is pumped out of the well it would have natur- 


ally to flow in to replenish tlie pumping, and it would come, if other 
things were equal, from all directions surrounding the well, 
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2. If there were impurities in the water drawn into and up 
through this well state whether the gravel bed would not act as a 
filter? 

A. Only act as a filter for some kinds of impurities, but not all 
kinds. 

3. As a filter, what character of impurities would it arrest? 

A. If water containing putrid matter, organic matter, in a con- 
dition of putrefaction, if it is filtered through gravel the gravel 

will take it out, but some of the products of putrefaction, 
587 chemical poisions, or the infections of disease it cannot anv 
of it be filtered out by gravel. 

4. Would such filter itself, so far as it acts as a filter, become im- 
pure or foul after awhile? 

A. Yes, sir; all such filters get foul after awhile. 

5. It being a gravel bed, would there be any means of clean- 
ing it? 

A. No, sir. 

6. What, then, in case of its becoming impure or foul, would be 
the effect on the water drawn up through the well? 

A. It would contain whatever impurities might be in the water 
originally. 

7. The longer such filter were used or the gravel bed operated as 
a filter the more foul, I suppose, it would become? 

_ Yes, sir. 

8. A filter, then, will not arrest all impurities in the water, I 
understand ? 

A. No; it will not. 

9. Is it the case or not that impurities of a dangerous character 
may so unite chemically or otherwise with the water that a filter or 
strainer through which the water flows in its natural state will not 
arrest or free the water from such impurities? 

A. No filter will filter out the really dangerous impurities of 
water, such as I mentioned, as disease infection and the chemical 
products to mines, which are chemical products of putrefaction; a 
filter cannot take those out of the water. You can take organic 

matter out itself, but organic matter in and of itself is no’! 
588 very detrimental to health. 

10. Suppose, in addition to what I have assumed as 
this gravel bed, ete., that to the north and east of said well ,¢ 
reservoir, distant therefrom, say, from 900 to 1,500 feet, are “t 
large cemeteries on and in the gravel bed within this dip 
basin on ground twenty or thirty feet higher than the grou. 
where the well and reservoir are sunk, with the drainage towards 
said reservoir and well, a large number of dead bodies being buried 
in these cemeteries, would any impurities therefrom be likely to 
enter into the water of this gravel bed and find-their way into and 
contaminate the water taken out through said well or reservoir ? 

A. In such case two classes, two general classes, would naturally 
get into that water. The first would be the substance of the body 
itself, the organic matter. The second class would be the diseased 
poison that killed the bodies, and also what I call “ tomines,” which 
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are the chemical products of decomposition. But the water may 
not contain all of these things. The gravel could take out the dead 
substance of the bodies as it flowed through the gravel. This gravel 
could take out the substance of the dead bodies, but the gravel could 
not possibly take out the infections of the disease or take the pro- 
ducts out of chemical decomposition of the bodies. 

11. Would such impurities render the water unfit to drink in a 
sanitary point of view ? 

A. It would. : 

12. Suppose, further, that two or three railroad embank- 

589 ments resting on the surface of this gravel bed are made 

along between said cemetery grounds and the well and re- 

servoir, would such embankments arrest the drainage or under- 

ground flow from said cemeteries through the gravel bed along the 
incline, or dip, towards the well and reservoir. 

A. It wouldn’t have any possible effect on the under flow of water 
through the gravel. 

13. Suppose, again, said cemeteries are across Hickory creek from 
said well and reservoir and that this creek along by this place flows 
over thesurface of said gravel bed and is itself without a rock bed 
under it, would such a creek arrest the drainage or under-ground 
flow from these cemeteries ? 

A. It wouldn’t have any possible effect. A standing army either 
wouldn’t have any effect there on the flow of the water under the 
ground. 

14. Suppose the reservoir in question is about 100 feet from the 
well and there is a large pond adjoining the reservoir on the east, as 
shown by the map attached to Whitley’s deposition for the defend- 
ant, both being in said gravel bed,and the bottom of both not being 
so deep down asthe bottom of said well; and suppose the reservoir 
and pond have no walls or other means of preventing the water from 
running or percolating into and out of them through the bottom 
and sides, and that the well has its bottom open for the water to 
pass out and in thereat. Now,in pumping large quantities of 
590  waterfrom said well, state whether it would operate to drain 
fr or draw from the reservoir and pond in question into and 
rrough the well. we) 
abt: 1 should suppose from the description that it would. 
oro. Cross-examination: | 
wal’. I understand your answers are based wholly upon the hypoth- 

Pis contained in the various questions. You assume those facts em- 
oraced in the questions to be true, don’t you? 

A. I do. 

16. And you don’t pretend to say whether they are true or not 

yourself? : 
' A. Well, I kind of think they are. You mean to say I madea 
personal inspection ; dug down to find the depth of the gravel; find 
water in the impervious stratum ; know whether I did these things? 
No, sir; I have not, but I have some general information on the 
subject. | 
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17. Merely information, not personal examination. 

A. It might affect my belief, for I cannot say my belief is con- 
trolled by personal knowledge. 

18. You don’t pretend to say those impurities really exist in the 
water that is spoken of in answer to those hypothetical questions 
here ? 

A. Well, I don’t know whether they do or not. 


Redirect examination : 


19. There is one question I meant to have asked you, whether it 
is true that there is an underflow, underground flow, as well asa 
surface flow, of water affecting wells and reservoirs ? 

A. Certainly ; a kind of water. It is called ground water; exists 

ev-rywhere; if there ain't some special reason why it don’t. 
591 The ground water rests on the impervious stratum and may 

be below the surface of the earth. It may be furnished by rains, 
as rain falls it sinks into the ground and furnishes ground water; and 
all shallow wells are supplied by this kind of water, by ground 
water; but the ground water isn’t still; italways flows. It is just as 
impossible to have it stand still as it is to have the water in the river 
to stand still, unless itis on a dead leavel, which it seldom is, because 
the impervious stratum, like clay,is almost always on a slant. The 
world was built that way; but the ground water flows through the 
ground just the same as it does in the river, and as it flows it carries 
along ev-rything with it that cannot be filtered out. Of course, 
and it has been proven, that water flowing through the ground in 
that way has carried infection of typhoid fever from a privy toa 
distance of several miles,and put it in the well, and the family got 
the fever from the well; that is all demonstrated, verified facts. 


It is agreed by counsel that the stipulation waiving the signatures 
and subsequent oath of the witnesses to their depositions may apply 
to all witnesses whose depositions have already been taken or will 
be taken in this case on behalf of the defendant. 


CHARLES Perticrew, called on behalf of the defendant, being 
duly sworn, testified as follows: | 


Q. State your name, age, residence, and occupation. 
A. Charles Pettigrew; Iam close on to 42; will be ina 
592 ~=s little over a month; IT am master mechanic and assistant 
superintendent of the Joliet Steel Works, and live in Joliet, 

2. I believe you are the Charles Pettigrew who was a member of 
the Joliet city council at the time Starr was constructing the sys- 
tem of water-works now in dispute? : 

A. Yes; I was a member of the city council at that time. ' 

3. Were you one of the committee sometimes styled “the con- 
struction committee?” 

A. Yes; I think so; Mr. Marsh and Haley, I think, was on that 
committee if I remember rightly; ain’t that the same committee? 
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4. I believe that is the one. As one of that committee, did you 
ever have presented to you, by Starr or the water-works company 
that he represerited, or by any of its agents, a map purporting to 
show the construction of these water-works ? 

A. I have no recollection of seeing anything of the kind. 

5. During the progress of the construction of these works, will 
you state whether you, or the committee to which you belonged, 
exercised any supervision or control over their construction? _ 

A. No, sir; we did not. 

_ 6. Will yon state whether, from time to time, you inspected and 
approved the work that was being done? | 

A. No; I never was at the works officially during the time of 
their construction; I was there one Sunday for a few minutes; I 
don’t just recollect the time, but Starr was not there at that 

time. 
ONS 7. Were there any suggestions made by you or the commit- 
tee with reference to the construction of the works? 

A. No, sir; not to my knowledge; no. 

8. The whole matter was under the control and the work was 
done upon the responsibility of Mr. Starr alone? 


Objected to as incompetent and leading. 


A. Yes, sir. 

9. You may state upon whose responsibility the works, so far as 
you know, were being constructéd. 

A. The way that committee looked at it, and the way I remember 
it, Mr. Starr was bound bv a contract, and he would be held to the 
fulfilment of that contract upon the acceptance of the works. We 
considered that it wouldn't be at all proper on our part to dictate 
or interfer- with him in his construction in any way. 


No cross-examination. 


Tuomas J. Ketvey, recalled on behalf of the defendant, being 
duly sworn, testified as follows: 


Q. Mr. Kelley, I believe you already have given some testimony 
in this case? 

A. I have. 

2. Will you state how long you have been connected with the city 
government as mayor ? 

A. Since about the beginning of May, 1883. 

3. State whether during that time the city has taken water from 
the water-works company for city purposes, or made any contract 
for water with the water-works. 

A. There was no contract made with the water- works com- 

594 pany for any department of the city government; any contract 

would have to be signed by me, and [ have signed none ex 

cept for my own individual self; that had nothing to do with the 
city. 

4. If any water was used by any of the employees of the city in 
any way, will you state under what circumstances it was used ? 
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A. If any employee used any water I suppose it was either paid 
for by them under contract made with them or with some other 
private individual. 

5. The city itself, then, entered into no contracts with the water- 
works company ? 

A. Not in my time. 

6. Will you state whether the water-works company furnished to 
the city any water gratuitously that was received by the city for its 
purposes ? 

A. No; there has not been any. 

7. State whether the water which you are personally using from ~ 
the present system of water-works is paid for by you at the rates in- 
dicated in the Starr contract or at what rate. 

A. The rate in the Starr contract is, I believe, five cents a hun- 
dred gallons for those using less than five hundred gallons per day. 

8. That is the way I think it reads. 

A. I have been inquiring from my folks; they use about two 
pailfulls a day. 

9. State, from your knowledge, as near as you can, of the con- 
sumption of water. 

A. I should say from 15 to 20 gallons a day, outside of 
595 sprinkling, outside of street sprinkling; I am talking about 
household uses. 

10. Now, include the consumption of water for all purposes, and 
will you state at what rate you, are paying for it? 

A. Well, 20 gallons a day would be about six hundred gallons in 
a month; only I am using a very small portion from the water- 
works, and six hundred gallons a month would be thirty cents; I 
pay a dollar a month. 

11. ‘Thirty cents? 

A. Six hundred gallons a month at the rate of five cents each 
hundred gallons would be thirty cents; I pay a dollar a month. 

12. What would you pay if you paid at the rate of five cents a 
hundred ? 

A. I said it would be thirty cents; about this sprinkling that I 
speak of is paid for separately. 

13. You don’t include that, then, in your.estimate here? 

A. No, sir. 

14. That you pay for independently of these amounts ? 

A. Yes,sir. 

15. And over and above these amounts? 

A. Yes, sir. 


Cross-examination: 


16. You have made no measurement of the quantity of water 
used ? 
A. I have not, but I have inquired of the women. 
17. You have made no measurements yourself? 
A. No, sir; I have not. 
18. It is merely conjecture on your part? 
A. A very liberal estimate I made. 


» 
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19. A sort of general guess on your part, isn’t it? 
596 A. Yes; but it is a guess rather enlarged ; rather large in 
num ber. 

20. A guess rather in our favor than yours. 

A. Yes, sir. 

21. Still, it is only a guess? 

A. It is only a guess at the best. 

22. Have you ever made any complaint to the present manager 
of the water-works company as to the price of the water? 

A. No, sir; I have not. 


Dr. CHARLES RicHArps, recalled as a witness on the behalf of the 
defendant, being duly sworn, testified as follows: 


Q. Dr., I believe you have already given some testimony in this 
case. I wish to trouble you to put to you a few hypothetical ques- 
tions not suggested before. Suppose the ground where the reservoir 
and well where the water-works in question are located is composed 
of a bed, a deposit, of gravel, say, forty feet or more deep, lying in 
a depression or pocket in the limestone rock, the reservoir and well 
being excavated near the lowest level of this gravel bed, and, say, 
from fifteen hundred to two thousand feet from the north and east 
rim or edge of the dip or pocket, the reservoir being sunk not over 
16 or 18 feet deep and the well about 35 feet dee p, but neither one 

reaching down through the rock or other impervious strata; now, 
* pumping large quantities of water from this well for the water- 

works, whether, in your opinion, the water in this gravel bed 
597 throughout this pocket for a distance, say, of 1,200 to 1,500 

feet or more and to a depth equal at least to that of the well 
would be drawn up through the well or not? 

Objected as assuming facts and certain propositions which are not 
proven. 

A. Why, the water would be materially affected by the pumping 
of the water. Of course, if there was any impurities in that water 
it would be apt to be drawn in that direction ; a percentage of it 
would be, of course. 

2. For what distance around would this well gather its supply 
and draw water from the gravel bed, probably ? 

A. That would depend a good deal upon the amount of pumping 
done. 

3. Well, to supply water for a city, say, of 18,000 people or more, 
would it draw the water a distance of, say, 12 or 1,500 feet from the 
well; would the water that distance find its way into the well, in 
your opinion ? 

A. If the water was pumped below the level of the water in the 
strata it certainly must draw it through quite a distanee. It would 
depend very materially, though, upon the current of the water, the 
flow of water, in the strata or gravel. 

4. Supposing there were impurities in the water drawn into and 
up through the well; state whether the gravel bed would act as a 


filter. 
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A. I think not, to any great extent; the water would hold about 

so much in solution. 
5. As a filter what character of impurities would this gravel 
arrest ? 
598 A. Well, organic; such as vegetable plants, I should think. 
6. Would such filter itself become impure or foul after 
awhile from thus straining the water? 
A. Oh, yes; all filters become impure, more or less. 
7. Will a filter arrest all impurities in water ? 

A. No, sir. 

8. Is it the ease or not that impurities of a dangerous character 
do so unite chemically or otherwise with water that a filter or 
strainer through which the water flows in its natural state will not 
arrest or free the water from such impurities ? 

A. It will not. 

9. Suppose, in addition to what I have assumed, that to the north 
and east of said well and reservoir, distant therefrom, say, from 900 
fect to 1,500 feet, are too large cemeteries on and in the gravel bed 
within this dip or basin on ground 20 or 30 feet higher than the 
ground where the well and reservoir are sunk, with drainage to- 
wards said reservoir and well, a large number of dead bodies being 
buried in these cemeteries, would any impurities therefrom be likely 
to enter into the water of this gravel bed and find their way into 
and contaminate the water taken out through the well and reser- 
voir? 

A. Yes; it is very possible that they may. 

10. Are such impurities as those that would arise from the grave- 

yards of such a character that they could be arrested by ¢ 
599 strainer or gravel filter through which the water might flow 
in its natural state? 

A. No, sir. 

11. Would this class of impurities thus finding its way into the 
water render the water unfit to drink in a sanitary point of view ? 

A. Yes, sir. 

12. Suppose that two or three railroad embankments resting on 
the surface of this gravel bed are made along between said cemetery 
grounds and the well and reservoir, would such embankments arrest 
the drainage or underground flow from said cemeteries th-ough the 
gravel bed along the incline or dip towards the well and reservoir? 

A. I don’t see as it could. 

13. Suppose these cemeteries are across Hickory creek from said 
well and reservoir, and that this creek along at this place flows over 
the surface of the gravel bed, and is itself without any rock bottom 
or bed, would such creek arrest the drainage or underground flow 
from the cemetery ? 

A. If the water in the creek are connected with the water in that 
gravel bed it might change the current of that flow. If the flow in 
the gravel is independent of the creek itself 1 don’t see how it could 
interfere with it in any way. 

14. Suppose the reservoir in question is about 100 feet from the 
‘well, and that there is a large pond adjoining the reservoir on the 
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east, as shown by the map to Whitley’s deposition for the 
600 defendant, both being in this gravel bed, and the bottom of 

both not being so deep down as the bottom of the well; and 
suppose the reservoir and pond have no walls or other means of 
preventing the water from running or percolating into and out of 
them through the bottom and sides, and that well has its bottom 
open for the water to pass out and in thereat, now, in pumping 
large quantities of water from said well, state whether it would oper- 
ate to draw from or drain said reservoir and pond into and through 
the well. 

A. If the connection was with that gravel bed I should think it 
would. 

15. I am assuming that the reservoir, the pond, and the well are 
in the same gravel bed ; that the well is deeper than the pond and 
deeper than the reservoir, and that the well is about 100 feet distant 
from them. | 

A. It would certainly draw that water from the pond and reser- 
voir. 


Cross-examination: 


16. Your answers, I understand, are based entirely upon the sup- 
position that the points enumerated in the hypothetical questions 
are true, are they not? 

A. Yes, sir. 

17. You don’t pretend to say whether the facts are as stated in 
the hypothetical questions, do you? 

A. Well, to my personal knowledge the position of the pond and 
the reservoir—the old reservoir—to the well is about as he stated, 

as to the gravel; I don’t know as to the strata. 
601 1S. As tothe underground conditions there you don’t pre- 
tend to say of your own knowledge ? 

A. No, sir; not personally. 

19. Or as to the fact whether these impurities actually are in the 
water or not you don’t pretend to say? 

A. I have not any knowledge. 


A. F. Knox, called as a witness on behalf of the defendant, being 
duly sworn, testified as follows: 


Q. State your name, age, occupation, and place of residence. 

A. Augustus IF. Knox ; age, 46; residence, Joliet, Illinois; oceu- 
pation, lawyer. 

2. Are you using the water from the present system of water- 
works? 

A. Yes, sir. 

3. Supposing under the Starr contract it was agreed that the water 
for domestic and manufacturing and sanitary purposes should be 
supplied to consumers at, say, five cents per hundred gallons for an 
average consumption of less than five hundred gallons per day, and 
four cents per hundred gallons for an average consumption of from 
five hundred to two thousand gallons per day; will you state 
oJ—I114 
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whether, keeping that schedule of prices in view, you are paying 
the complainants for the water supplied to you at a greater or less 
rate than indicated in that schedule or contract ? 

A. Well, that question I can hardly answer; J can state what I 
am paying and what use I make of the water, but as to stating how 

that would correspond with the contract I couldn't state. 
602 [4.] You may, then, state the facts as to how much water 
you are using and how much you are paying therefor. 

A. I am using water during the summer months, say during 
about five months in the year, for sprinkling the street in front of 
my premises and for sprinkling the lawn, and I should judge during 
that period of five months for that purpose would not use to exceed 
on an average, half an houraday,on an average. I an also, during 
the winter months, using it for domestic purposes, about five or six 
pails a day, and the contract price for such use, for both purposes, 
is 17.80 for the year. 

5. You now refer to the contract price you have with the present 
company or owners? 

A. The present company; yes, sir. 


Cross-examination : 

6. Have you ever made any complaint to the present manage- 
ment about the price they have been furnishing water? 

A. No, sir. 

7. You have no meter, I believe, to measure it? 

A. No, sir. 

8. People use simply as much as they please or as little as they 
please ? 

A. Yes, sir. 

Redirect examination : 

9. You, however, have stated the amount you do use, about? 

A. I have stated an estimate, as near as I can come at it, of what 
we use; of course there is nothing certain about it. I can’t state to 
a certainty. J have never measured it. I have stated as near an 

estimate as I can to what we use. 
603 10. Does your contract with the present proprietors indi- 
cate the amount per gallon that you have to pay? 

A. Well, [have the contract; [ will look and see (referring to 
contract). No, sir; it does not by the gallon; it gives me the priv- 
ilege of using it for domestic purposes and one garden plug. 

Recross examination : 

11. When you use the water for sprinkling your lawn in front of 
vour premises, as you have testified, how do you use it for that pur- 
pose? 

A. I have an ordinary hose for that purpose wfth a nozzle. I 
can’t state the size of it, but an ordinary lawn hose. 

[12.] An ordinary lawn hose such as is commonly used for sprink- 
_. ¥e. 

A. Yes, sir. 


tie 
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(By Mr. Or1n:) The witnesses, Dr. Dougal, Dr. Hosmer, and one 
or two others, are necessarily absent, and for that reason we will not 
proceed any farther with our proof to-day. 


Exhibits No. 2 and 3, referred to in the foregoing testimony, as 
well Exhibits one and four, are identified and attached to the depo- 
sitions as part thereof. 

604 JANUARY 23RpD, 1886. 
Present: J. L. High,solicitor for complainant, and Thomas 
Dent, for defendant. 


SENEZETTE WILLIAMS, being first duly sworn, testified on behalf 
of defendant as follows: 


Q. Please state your name, age, place of residence, and occupa- 
tion. 

A. Benezette Williams; 41 years old; I live in Cook county; my 
occupation is that of a civil engineer. 

(). How long have you been in the business of a civil engineer? 

A. 16 years since I have been in practice. 

Q. Have yeu pursued your profession in Chicago most of that 
time? 7 

A. I have pursued it in Chicago for 13 years. 

(). In the course of your business have you had occasion to con- 
struct works for supplying cities and. towns and villages with water 
and supplying water also for fire purposes or fire-extinguishing ? 

A. | have. 

Q. Have you been called upon in a number of instances to plan 
for such works? 

A. Yes, sir. 

Q. You have seen a copy of the contract between Jesse W. Starr, 
Jr.,and the city of Joliet, entered into the 15th of March, 1580, 
or bearing that date, and the first supplemental contract, as it Is 
called, dated June 7th, 1880, and also the second supplemental con- 
tract, dated October 9th, 1880, have you not? 

A. Yes, sir; I have read them all. 

Q. Do you understand the system of water-works which was at- 
tempted to be provided for by the contract and supplemental con- 

tracts which I have mentioned ? 
605 & 606 A. I have examined the pipe distribution or the pipe 
system, as shown upon this plat which you have in your 
hands. 

Q. In the 4th article of the contract just mentioned these words 
occur: “And the party of the first part agrees {that he will at all 
times of fire, after the said water-works are in operation, furnish 
sufficient power to throw at the same time a one-and-one-half-inch 
stream at least 100 feet high through each of any five of said hy- 
drants, or of any five of any and all hydrants, after it is put in 
under this contract.” You observed that in reading the contract, 
didn’t you? 

A. I did; yes, sir. 
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Q. Will you please state whether, in your judgment, that would 
be a reasonable test as to such work, considered with reference to ex- 
tinguishing fires. 

A. In a city like Joliet that would be asufficient requirement and 
a reasonable one. 

Q. What length of hose would be expected to be used in making 
a test? 

A. In making a test, mainly with a view to testing works, it is 
usual to specify the length of hose; that is an arbitrary matter in a 
contract of this kind, as to what length is specified ; however, it is 
not unusual to specify 100 or 200 feet. 

Q. In the requirement of the service what length of hose would 
be needed ? 

A. They would never want less than 100 feet, and they might 
want several hundred feet: they would, in many cases, want 400 or 
500 feet. I should judge the way those hydrants are arranged they 
would have to have more than that. 

Q. By the arrangement of the hydrants what do you mean ? 

A. I mean the distances apart and the length of pipe. If 
607 hydrants are 1,000 feet apart it would be impossible to reach 
certain buildings without 500 or 600 feet of hose. 

Q. What difference does it make in this test as to what the length 
of hose is? : 

A. In the operation of supplying the water there is what we call 
a loss of pressure in the pipe and in the pipes and hose, and the 
longer the hose the greater that loss. The loss is very great in the 
hose itself, owing to its small size and the velocity which the water 
has to attain in passing through it, so that it is a very material dif- 
ference in what the length of hose is in order to attain the height 
of 100 feet ; for instance, the pressure at the nozzle must bea certain 
amount, and whatever loss there is between the nozzle and the 
pumping works has to be added onto the pressure of the pump. 

Q. Will the stream go higher with a short hose than with a long 
hose? 

A. With the same pressure at the pump, it will. 

Q. State the general ruling as to that. Is it easier to throw a 
stream higher with a short hose than with long? 

A. Yes, sir; you can, as I[ said, attain the same height with less 
pressure at the pumps with a short hose than you can with a long 
hose ; or, if you keep the pressure of the the pump uniform, the long 
hose will give a less height and the short hose a greater height of 
the stream. 

Q. What is the effect of having a very high pressure at the pump ? 

A. It is to increase the height of the stream—increase the pres- 
sure at the pumps would increase the height of the stream. 

Q. Is there any rule or regulation on that subject as to the pres- 
sure ? 

A. In what respect? 
608 @. Moderation or excess. 

A. It would under ordinary conditions be excessive to have 
to go above 130 to 150 pounds; in fact, usually they want to keep 
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within 100 at the pumps; however, this can be worked up to 150 
under ordinary conditions of pipes and machinery—very often. 

Q. Would that be for a short period only ? 

A. If the works are properly constructed that ought to be for 
hours—the duration of a fire. 

(). Suppose that in making a test, hose 50 feet in length should 
be used, would you say that would be unreasonable, or how would 
that be? I speak now of a test referred to in this contract. 

A. Unless it was specified in the contract at 50 feet I should say 
it would be unreasonable to fix on that as the hose to be used in 
such a test. 

Q. Your judgment would be that the hose should be longer? 

A. Yes, sir. 7 

Q. And of what length ? 

A. From 100 to 200 feet. As I was saying, those are common 
lengths for use. If I were called on to make the test under the con- 
ditions of this contract and it were left to my discretion I should 
probably fix on 100 feet in length of hose to be used. 

Q. How many gallons of water per minute must run through each 
nozzle of one and one-quarter inch to enter 25-inch hose to supply 
this quantity of water ? 

A. With this 14-inch hose to attain a height of 100 feet would be 
about 270 gallons a minute, to approximate very closely. 

Q. You have noticed the map made by A. J. Mathewson, county 
survevor of Will county, certified to by him the 22nd of December, 
1881, showing the distribution system of water-works under consid- 

eration in this case, have you not? 
609 A. Yes, sir. | 
(). Have you observed the sizes of the mains as illustrated 
by this map? 

A. I have. 

Q. Will you give a general statement as to those sizes ? 

(Objected to as incompetent, no proof having been offered as to 
the correctness of the map and it not having been offered in evi- 
dence.) 

A. The sizes as shown there are wholly insufficient to give a fire 
protection under any conditions of pumping services. 

(). Will you explain how that is? 

A. It is due to the fact that the lengths of the small sizes of pipe 
are so great, and the number of hydrants that are taken off from a 
single small-sized pipe, or group of small-sized pipes, are so great, 
that a sufficient quantity of water cannot be got through those pipes 
to throw streams that are necessary for fire protection; the pipes 
would not stand the pressure necessary to send the water through if 
the pumping machinery were adequate for it. 

(). What are the sizes you specially refer to? 

A. The large amount of four-inch pipe—that is, the greater part 
of the system as shown by this plat is four-inch pipe—and they 
run long distances and connect at frequent intervals with larger 
pipes. 
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©. In the west division there are some 8-inch mains connected 
with 6-inch mains which occur again to some extent, are there 
not? 

A. One matter relating to the west division that is particularly 
noticeable is that all the district south of Exchange or Jefferson— 
it is a continuation of Jefferson street—all the district that is just 
south of that is supplied through 6-inch mains and running off 

into 4-inch pipes. In that part of the city, to say nothing of 
610 other parts that is approximately perhaps as bad, it would be 
| impossible to get any fire service that would anywhere near 
conform to the requirements of the contract. 

Q. In a good distributing system are 4-inch pipe laid or used 
very much? 

A. Yes, sir; I consider that 4-inch pipe can be used toa con- 
siderable extent and have an entirely adequate distributing system, 
but they must be used in a very different manner from what they 
are used here. 

@. In what respects ? 

A. They only run short distances, and it is not advisable to take 
more than one hydrant, say, off of one short length of 4-inch pipe; 
it is, perhaps, made from each end—that is, where the system 1s 
complete; that is the way it ought to be. 

Q. What would you say as to the proportion of 4-inch pipe used 
in this system shown by that map; what is the effect of using so 
much ? 

A. It would be impossible, with the proportion of 4-inch pipe to 
other sizes, to make a good system in any city that I have ever 
seen—the proportion that 1s shown here. 

Q. Would your experience enable you to say whether such a sys- 
tem would succeed or not in doing the work required ? 

A. Yes, sir; my experience would enable me to say positively 
that it would not succeed. 

Q. Would the capacity of the pumping-works have very much 
to do in solving the problem of that kind? 

A. Pumping-works must have capacity sufficient, of course, to 
fulfil! the requirements of the contract before it could be fulfilled, 

but with the system of pipes as laid out here it would matter 
611 not what the capacity of the pumping is; it might be equal 
to that of Chicago and be just as great a failure as it is now. 
Cross-examination waived. 


612 JANUARY 25RD, 1886. 


J. D. Pataer, recalled, being first duly sworn, testified on be- 
half of cefendant as follows: 


Q. Mr. Benezette Williams has in his testimonv referred to a plat 
having in connection with it a certificate by A. J. Mathewson, county 
surveyor of Wili county, made December 22nd,1881.° Do you know 
of this plat? 

A. Yes, sir. 
Q. Do you know of the making of it? 
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A. Yes, sir. 

Q. Are you familiar with the matters involved as shown by this 
map? 

A. Yes, sir. 

Q. Are you personally familiar with the sizes of the mains as indi- 

rated on the map? 

A. Yes, sir. 

@. And are you able to say whether this map is correct in repre- 
senting the sizes of the mains? 

A. The map is correct, I believe,in every particular. I have had 
occasion to examine every part of the work, and was familiar with 
the work at the time it was put in, and believe that map is correct 
as to the streets that the pipes run in, and the sizes, and every par- 
ticular. 

By the Witness: In a note written on this map here it says, “ From 
this point to pumping works, one mile;” that is about right; and it 
says, “ About 20 feet above pumps;” it should be 20 feet below pumps. 
The following words which appear on the map, to wit, “This block 

is 30 feet and jf below the pump, the lowest point on the 
613 line of the pipes,” is correct. Another annotation on the map 

reads, “ Pumps 19 feetand ;';'5 above publie square.” Another 
annotation is,“ Pumps 34 feet and ;°;4; above.” This is on block 10, 
West Joliet. Another annotation is, on block 18, “20 feet above 
pumps.” Memorandum on block 36, “50 feet and fsy above pumps; 
highest point in line of pipes.” Memorandum on block 30, “ About 
20 feet above pumps.” Memorandum on block 50, “ About 50 feet 
above pumps.” Memorandum on corner of Hickory street and Second 
street, “20 feet above pumps.” Memorandum along line of North 
Collins street, “ About 20 feet above pumps.” 

Q. Who put on those statements that you have been reading over? 

A. I don’t know; some of those, I know, were put on, though, under 
my—I was present when they were put on by Mr. Williams. 

Q. Do they not all seem to be in the same handwriting? 

A. I couldn’t say whether every one of them are or not, but I ex- 
plained to Mr. Williams the height of the various locations, and some 
of the annotations were put on there at the time. 

Q. Do you know the facts that are stated there in these different 
memoranda? 

A. Well, I know those are very near the heights; they are not at- 
tempted to be exactly true, although they are all within a foot or so. 

(). They were not on the map when it was made and certified by 
Mr. Mathewson, but have been placed on there some time since he 
made up the map? 

A. Yes, sIr. 

Q. Were yeu concerned in the making up of this map as an assist- 
ant of Mr. Mathewson or as an aid to him in any way; if so,-bow? 

A. In no way,only that he knew I was very familiar with the work, 

and he wanted to know the size of the pipe on a street to be 
614 sure about it, and that sort of thing. He called on men and 
had me come in his office several times while the Inap Was 
being made; I looked it over. 
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It is stipulated that the lands upon which the reservoir and the 
pumping works are situated are outside of the limits of the city of 
Joliet, about five-eighths of a mile from the eastern limits of the city. 


Cross-examination by Mr. Hien: 


Q. On this map at the corner near which I find the figures 10 in 
large figures are the words “about 20 feet above pumps.” Is that 
correct ? 

A. It is exactly correct; that is very near it. 

Q. Shouldn't it be “ 20 feet below pumps?” 

A. Yes, sir; that is below. 

Q. It should be 20 feet below pumps. The elevations of which 
you have testified as indicated on this map compared with the pumps, 
are they with reference to the old or new pumps? 

A. The old. 

By Mr. Dent: You mean to say that in two cases there is a mis- 
take in two instances? 

A. That is where 

Q. At block 18—that is right, is it? 

A. Yes, sir; that is above pumps. 

@. Where are the mistakes ? 

A. Here is a mistake on North Collins street ; where it says about 
20 feet above should be below. 

Q. Where is the other place ? 
615 A. On a line outside the city distribution it says about 20 
feet above pumps, and it should be 20 feet below; that is the 
first annotation made. 

Q. That is in the eastern part of the plat and north of Washing- 
ton street ; that annotation is in that locality, isn’t it? 

A. Yes, sir; this annotation where it says, From this point to 
pumping works, one mile—that is correct; “about 20 feet above 
pumps” should be “ about 20 feet below pumps.” 

Q. Those are the only two corrections of those matters which you 
observe as necessary to be made, are they ? 

A. The rest are all right. 


By Mr. Dent: I offer in evidence the plat referred to as Defend- 


* 


ant’s Exhibit Benezette Williams. 


Mr. B. WititamMs recalled by Mr. Dent: 


Q. It appears from the testimony of Mr. Paige that there are some 
notes made on the plat before referred to in your testimony, and 
that those notes were made in your handwriting in whole or in part. 
Will you explain, if you please, whether you did make those notes, 
indicating differences between the level of the pumps and the 
grounds or portions of grounds, and about when you made the 
notes ? 

A. These are, as far as I know; all of these notes relating to the 
heights of the ground and the pumps relatively and the one note 
relating to the distance of the pumping works from ¢he east side of 
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the plat were all made by me, and it was done upon information 
furnished by Mr. Paige, as I wrote them down. 

(). About when was that? 

616 A. It was, I should say, two months ago. 

Q. You can state whether it was with reference to a careful 
identification of the map or whether, rather, a casual annotation you 
made. 

A. It was to give me an approximate idea of the topography of the 
city—that is, to know how the extensions would lie with reference 
to the pumps. That is all I wanted to know—the extension of 
heights either above or below the pumps in that water-pipe system. 

@. And you made some inquiry of Mr. Paige about that; and 
while you were talking did you make the notes? 

A. Yes, sir; I made them, I think, while Mr. Paige sat there, in 
his presence. 

Q. Will you state whether what you said or have said in your 
testimony about the insufficiency of the distributing system has 
been affected in any way by those annotations on the map, and, if 
affected at all, to what extent? 

A. The insufficiency of the system would exist without those 
notes. In regard to the elevations and the different altitudes the 
system might have with reference to the pumps it would be insuf- 
ficient any way. However, in making and estimating as to the 
probable pressure that would be required to accomplish a certain 
thing from certain hydrants the elevation of the ground approxi- 


mately and — is necessary, and that is why L ask forit. It, however, 
doesn’t affect the truth of my testimony one way or the other mate- 
rially. 


(. Did you have occasion to consider about how large a portion 
of a city would be inadequately supplied for fire services for extin- 
guishing fires under this system ? 

A. I never made a careful estimate on that. However, a great 
portion of it would be, certainly more than 50% of it, inadequate to 
the supply, but to undertake to give you a definite answer to that 
question I would have to spend some time in going over the plat. 
617 Cross-examination by Mr. Hian: 

Q. Did you go to Joliet in person and examine this water-works 
system yourself? 

A. No, sir. 

Q. You have never examined it in person ? 

A. No, sir. 

Q. So that your testimony is theoretical to the extent thai it is 
based on information and that received from other sources ? 

A. No, sir; it is not theoretical at all. It is based upon this plat. 

(. And information received from Mr. Paige? 

A. And experience. 

(). But it is theoretical in the sense that it is not based on any 
personal examination of the system or the ground? 

A. It is theoretical to the extent that it is not based upon an 
actual examination of this system. 
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It is stipulated that the lands upon which the reservoir and the 
pumping works are situated are outside of the limits of the city of 
Joliet, about five-eighths of a mile from the eastern limits of the city. 


Cross-examination by Mr. Hien: 


Q. On this map at the corner near which I find the figures 10 in 
large figures are the words “about 20 feet above pumps.” I[s that 
correct ? 

A. It is exactly correct; that is very near It. 

Q. Shouldn’t it be “ 20 feet below pumps?” 

A. Yes, sir; that is below. 

Q. It should be 20 feet below pumps. The elevations of which 
you have testified as indicated on this map compared with the pumps, 
are they with reference to the old or new pumps? 

A. The old. 

By Mr. Dent: You mean to say that in two cases there is a mis- 
take in two instances? 

A. That is where 
Q. At block 18—that is right, is it? 


A. Yes, sir; that is above pumps. 
(. Where are the mistakes ? 
\. Here is a mistake on North Collins street ; where it says about 


20 feet above should be below. 
. Where is the other place ? 
615 A. On a line outside the city distribution it says about 20 
feet above pumps, and it should be 20 feet below; that is the 
first annotation made. 

Q. That is in the eastern part of the plat and north of Washing- 
ton street ; that annotation is in that locality, isn’t it? 

A. Yes, sir; this annotation where it says, From this point to 
pumping works, one mile—that is correct; “about 20 feet above 
pumps” should be “ about 20 feet below pumps.” 

Q. Those are the only two corrections of those matters which you 
observe as necessary to be made, are they? 

A. The rest are all right. 


By Mr. Dent: I offer in evidence the plat referred to as Defend- 
ant’s Exhibit Benezette Williams. 


Mr. b. Wittrams recalled by Mr. Dent: 


Q. It appears from the testimony of Mr. Paige that there are some 
notes made on the plat before referred to in your testimony, and 
that those notes were made in your handwriting in whole or in part. 
Will you explain, if you please, whether you did make those notes, 
indicating differences between the level of the pumps and the 
grounds or portions of grounds, and about when you made the 
notes ? 

A. These are, as far as I know; all of these notes relating to the 
heights of the ground and the pumps relatively and the one note 
relating to the distance of the pumping works from the east side of 
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the plat were all made by me, and it was done upon information 
furnished by Mr. Paige, as I wrote them down. 

(). About when was that? 

616 A. It was, I should say, two months ago. 

(. You can state whether it was with reference to a careful 
identification of the map or whether, rather, a casua! annotation you 
made. 

A. It was to give me an approximate idea of the topography of the 
city—that is, to know how the extensions would lie with reference 
to the pumps. That is all I wanted to know—the extension of 
heights either above or below the pumps in that water-pipe system. 

(. And you made some inquiry of Mr. Paige about that; and 
while you were talking did you make the notes? 

A. Yes, sir; I made them, I think, while Mr. Paige sat there, in 
his presence. 

Q. Will you state whether what you said or have said in your 
testimony about the insufficiency of the distributing system has 
been affected in any way by those annotations on the map, and, if 
affected at all, to what extent? 

A. The insufliciency of the system would exist without those 
notes. In regard to the elevations and the different altitudes the 
system might have with reference to the pumps it would be insuf- 
ficient any way. However, in making and estimating as to the 
probable pressure that would be required to accomplish a certain 
thing from certain hydrants the elevation of the ground approxi- 


mately and — is necessary, and that is why I ask forit. It, however, 
doesn’t affect the truth of my testimony one way or the other mate- 
rially. 


Q. Did you have occasion to consider about how large a portion 
of a city would be inadequately supplied for fire services for extin- 
guishing fires under this system ? 

A. I never made a careful estimate on that. However, a great 
portion of it would be, certainly more than 50% of it, inadequate to 
the supply, but to undertake to give you a definite answer to that 
question I would have to spend some time in going over the plat. 
617  Cross-examination by Mr. Hien: 

Q. Did you go to Joliet in person and examine this water-works 
system yourself? 

A. No, sir. 

Q. You have never examined it in person ? 

A. No, sir. 

Q. So that your testimony is theoretical to the extent that it is 
based on information and that received from other sources ? 

A. No, sir; it is not theoretical at all. It is based upon this plat. 

Q. And information received from Mr. Paige? 

A. And experience. 

(). But it is theoretical in the sense that it is not based on any 
personal examination of the system or the ground? 

A. It is theoretical to the extent that it is not based upon an 
actual examination of this system. 

40—1114 


314 THE CITY OF JOLIET VS. JOSEPH HILLER FOSTER ET AL. 


®. You have never seen it? 
A. No; the seeing of it would not help me any. The only way 
to find out would be to test it, and it is theoretical to that extent. 


Redirect examination by Mr. Dent 


Q. Would you deem it necessary to see it in order to determine . 
the question whether it wouid be adequate or a proper system ? 
A. No, sir; it is not necessary at ail. 
Q. Have you taken oceasion to consider or have you considered 
whether, in arranging this system, there would seem to be 
618 evidence looking to good results or a saving of expense, 
and to which would the system, as you understand it, point? 


(Objected to as incompetent, irrelevant, and immaterial.) 

A. The system evidently bears the marks of having been laid out 
with the view to saving expense, without reference to the results in 
the way of the duty which it would serve. 

By Mr. Hicgu: I now ask Mr. Dent to produce the plat or map 
referred to in the testimony of Thomas Suplee, Jr., when examined 
in behalf of complainants, the production of which I tken called for, 
being the plat or map which Mr. Suplee testified was prepared and 
delivered to the city authorities, or committee of the city council, at 
the time the works were undertaken. 

By Mr. Dent: Iam not able now to produce the map, and do not , 
know whether the city has such a map or not. 


(Mr. Dent retains the plat offered as an exhibit.) 


By agreement of counsel the taking of further testimony in this 
case 1s adjourned to ‘Tuesday, January 26th, 1886, at 10.30 o’clock, 
a.m. 


619 | FEBRUARY 111TH, 1886. 
Counsel present as before. 


JoHN McEtroy, being first duly sworn, testified on behalf of de- 
fendant as follows : 


a State your name, residence, and occupation. 
. John McElroy; Joliet, Illinois; Iam a plumber and gas-fitter. 
> Were you e ‘ngaged in the construction of the Joliet water-works 
system in Joliet under the Starr contract ? . 
A. Not by Mr. Starr; no, sir. 
Q. Had you something to do with the work ? 
ns Yes, sir. 
. What did you have to do with it? 
A I did all the tapping of the mains as they were put in from 
the time of starting until completion. 
Q. Did you have occasion to notice any maps or any map of the 
system during your, work there ? 
A. I did: 
Q. What map or maps did you so notice ? 
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A. I saw a map drawn by Mr. Mathewson, county surveyor, 
while I was in the office with him. 

Q. Would you recognize the map if you saw it? 

A. I would. 

Q. Please look at the map marked Defendants’ Exhibit Benezette 
Williams, E. B. Sherman, master, and state whether you recognize 
it. 

A. Yes; that is the map I saw. 

Q. Do you know what was the occasion for making that map ? 

A. Well, I only know this much: that Mr. Mathewson was au- 

thorized to draw a map for the city of Joliet, and he refused 
620 to draw it for the city; but he drew it for Edwin Porter, who 
was then mayor of the city. 

Q. Do you know whether there was any map that represented the 
system at that time? 

A. I do. 

Q. The system in full—was there a map that represented it? 

A. There was a working map and plan that they worked from ; 
who drew it or how it was drawn I do not know. 

Q. Where is that working map? 

A. I think it is destroyed; I had the last portion of it myself. 

(). Will you please state all you know about it? 

A. All I know about it is—the part I had was the west side of the 
river—it was drawn on a piece of tracing paper; whether or not it 
was drawn by scale I do not know, but it represented the pipes in 
the same position as this map does on the west side of the river. 

Q. How did that come into your hands? 

A. As superintendent of the water-works. 

(). Who was the superintendent ? 

A. I was after the works were completed. 

(. How do you know it was the working map? 

A. I had occasion every day to see the superintendent of construc- 
tion and refer to it. 

Q. While the work was going on? 

A. Yes, sir. 

Q. How did it happen it was in halves or was parted ? 

A. The only explanation I can give to that would be that it was 
folded probably in that shape (indicating), with two covers of paste- 
board, and in using it the east side of the river was used a great 

deal more than the west side, and they had no occasion to 
621 use it after they got through on the east side, and I presume 

they tore it in two. I never had but the west side in my 
possession. 

(). In explaining how it come to be in parts you represented it 
by taking the map in yonr hands, the map being folded up some- 
what in the form of a legal document. Do you mean to say the 
edges became raveled or broken ? 

A. I presume in handling it—in handling the parts on the east 
side of the river—it became dirty; I have no other reason to know 
why. Ido not really know. 

Q. Whose was that map; do you know? 
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A. I presume it belonged to the water-works ay nig but I do 
not know whose it was. It was given to me by Mr. Sam. Starr after 
he had quit working at it. 

Q. That was by the Mr. Starr who was complainant ? 

A. He was a cousin of the contractor. 

Q. What had he to do with the work itself? 

A. Well, he had charge of the putting in of the pumps, reservoirs, 
&e. Mr. Joe Martin was the gentleman that used this map that you 
referred to on the streets. 

Q. How did he use the map on the street ? 

A. To show the location as to the streets he should run on. He 
used it in putting down the pipes. He used it as the foreman of the 
construction. 

Q. Do you remember how early you saw this map or part of it? 

A. I couldn't say. | 

Q. Did you see it while the work was going on; the putting in 
the system of water-works? : 

A. Yes, sir. 

Q. Do you remember with reference to the date of the sup- 
622 plemental contract for enlarging the number of miles of the 
system? 

A. No; not as to the date; I recollect the circumstances. 

Q. As to the use of that map, was it before or after that occur- 
rence ? 

A. It was after; let me explain: I would not be certain as to 
that, but I think that this supplemental contract was drawn before 
there was ever any work done to amount to much on the streets, 

“but I would not be positive as to that. 

Q. Then, with reference to that, what is your explanation ? 

A. As to the way pipe was put down ? 

Q. No; as to the map. 

A. I think it was after this supplement: al contract. 

Q. You spoke of having destroyed that part of the map which 
was in your possession ; how did you h: appen to do that? 

A. I had a number of papers, letters, &ec., from Mr. Starr to my- 
self, and a great many other things: that is, letters, bill-heads, bills, 
&ec.; and they were blocking up places where I could use the space 
better than that, and I m: ade up my mind that they were through 
with the water-works, and I destroyed them; that is all the explana- 
tion I have as to that; it was about 3 months ago, I should think ; 
I have the original valve-book in my possession now. 

Q. Do you remember whether that map indicated the sizes of the 
mains or pipes in the different streets ? 

A. It did not. 

Q. Did you see any map that did indicate the sizes 

A. No, sir; not until this one. 

(). Not until the one made by Mr. Mathewson ? 

A. Yes, sir. . 

Q. Are you confident in your recollection as to wha was on the 
map which you used and which has been destroyed ? 
623 A. No; I would not want to be very positive of it. 


Se ell 
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(. What is your best recollection of it ? 

A. My recollection is that there were no figures on it whatever, 
but just a rough drawing of the streets; I do not think it was 
drawn to a scale; there may have been figures on it as to sizes of 
pipes, but I de not think there was. 

Q. Did you see during the progress of the work there the map 
to which I now call your attention, filed March 13th, 1880, by 
Robert 'T. Kelly, city clerk ? 

A. I think not; I do not remember of ever seeing that before. 

Q. The only map you remember of seeing, then, is the one a part 
of which was in your hands and which you say has been destroyed ? 

A. Yes, sir; I know there was such a map as that, the eight-mile 
system, because there were some changes made afterwards, which I 
heard talked over. 

Q. You knew there was a map of the eight-mile system, and after- 
waras a map of the ten-mile system ? 

A. Yes, sir; a map of the ten-mile system made after the work 
was completed; Mr. Mathewson’s map. 

Q. But you only knew of the map a part of which was in your 
hands ? 

A. That was all. 

Q. What knowledge have you as to the correctness of Mr. Mathew- 
son’s map in indicating the sizes of the mains on the streets; you 
will observe on looking at it that it does indicate the sizes of mains 
on the streets ? 

A. Any knowledge I had was my memory and being in the office 
at the time he made the map, being right with him. 

Q. Did you aid him in making the map, in giving him informa- 
tion ? 

A. He never asked me 2 question. 

(). How did he get the sizes ? 

A. I do not know. 
624 Q. Did you notice the map as he was making it? 

A. Yes, sir; well, nothing more than to glance over it once 
In awhile, whenever I was asked to. 

(). What is your recollection as to the correctness of the map or 
otherwise in reference to the sizes of mains on the streets as repre- 
sented by him? 

A. It was correct, with one exception—the size of the block be- 
tween Ellwood and Hickory streets; it is marked on the map 4-inch, 
and I am not certain as to that, whether it is 4 or 6; but Mr. Paige 
says it is 4 and Mr. Ellwood says it is 4, and they probably know 
better than I do; otherwise it is correct. 

(). Do vou remember about how soon it was made up after the 
water-works system was supposed to be completed or the work had 
been stopped—be fore this map was made? 

A. Well, it was made in the spring, immediately after the water- 
works were tested — in the fall: I believe some time in November. 

(). The map bears date, 1 see by the certificate, December 22nd, 
1881. | 

A. Then I was mistaken; I thought it was in the spring. 
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©. It was some time soon after the test? 

A. Right away after the test; yes, sir. 

Cross-examination waived. 

FEBRUARY 11th, 1586. 

Rosert T. Kerry, being first duly sworn, testified on behalf of 
defendant as follows: 

Q. State your name, residence, and business. 

A. Robert T. Kelly; city clerk; Joliet, Illinois. 
625 Q. How long have you been city clerk of the city of Joliet ? 
A. Since 1879. 

Q. Your term of office covers the whole period of the Starr con- 
tract and the work under it and down to the present time? 

A. It does; I was city clerk during the whole running of the con- 
tract, and the revoking of the whole proceedings was during my term 
of office; I have been present at all the council meetings. 

Q. Can you give a history of the maps connected with the con- 
tract, the supplemental contracts, and with the works ? 

A. The original map that I know of is this 8-mile map, which 
bears my file-mark, filed by me March 15th, 1880; that is the only 
map of the system of water-works that I have or that was filed by 
the water-works company that I know anything about; I have 
never seen a i0-mile map, or they have never filed such a map with 
the city. 

Q. Your office would be the proper place of deposit, would it not, 
of such a map if one had been made under the supplemental con- 
tract ? 

A. If it had been made for the city it would properly belong to my 
office files. 

Q. Do you know what was the occasion of making the map marked 
Defendant’s Exhibit Benezette Williams, made by Mr. Mathewson ? 

A. This map, made by Mr. Mathewson, marked Defendant’s Ex- 
hibit Benezette Williams, was made for Mr. Porter after the water- 
works was supposed to be completed in order to ascertain if there 
was 10 miles of mains in the streets; it was to arrive at that infor- 
mation; that was why the map was made; it was made for Mr. 
Porter by Mr. Mathewson to find the distance of the mains and the 
number of hydrants, I think. | 

Q. And what as to the sizes of mains, if you please ? 

A. Well, I believe it was to ascertain that fact, too—the 
626 sizes of the mains—and to see if there was 10 miles along the 
streets. 

Q. What facilities did Mr. Mathewson have for obtaining informa- 
tion in regard to those various matters to be embodied in the map ? 

A. I do not know; I do not know how he obtained the informa- 
tion. 

Q. The contract or agreement dated 7th June, 1880, sometimes 
called the first supplemental contract, speaks in the second clause 
of it with reference to a map or plat to show the sizes of mains in 
different streets to be prepared by Mr. Starr; do you know of such 
a map being prepared by him? 
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I do not; I have no recollection of ever seeing such a map. 
Has such a map ever come to your knowledge or notice ? 

No, sir. 

Do you know of the map of which Mr. McElroy has testified? 
I have no recollection of seeing that map, nor do I know any- 
thing about it. 

Q. Was there any report made to the city council of such a map 
or plat as the second clause of said second supplemental contract ; 
that is, the contract agreement of June 7th, 1580? 

A. I do not think there was; I know there never was such a map 
filed with the city, because I would have it if there were; I have no 
recollection of any report being made by the construction committee 
or any other committee regarding that. 

Q. That clause in the agreeme mt speaks of the map as being one 
which was to be presented to H. M. Marsh, chairman of the com- 
mittee on water-works appointed by the city council ; do you remem- 
ber whether a report was made by that committee at any time with 
reference to that? ° 

A. I have no recollection of the construction committee ever 
making a report to the council while the works were under con- 

struction. 
627 (. Have you made any examination of the records? 
A. | have. 

Q. Do you speak from your recollection and from the examina- 
tion? 

A. I speak from my recollection and from my examination of the 
records ; I could find no report from them whatever in examining 
the records. 

Q. Will you state whether the city had any map to show the 10- 
mile system or whatever may have been the extent of that system 
after the work was ended prior to the making of the map by Mr. 
Mathewson te which you have before referred ? 

A. No; the city possesses no map, only what private memoranda 
we had for our own use. 


POPOP 


Cross-examination waived. 


By Mr. Dent: Please state whether Mr. Mathewson was employed 
by the city as an engineer with reference to the water-works while 
the work was being done, or what you know about it. 

A. There was no connection between him and the city except this 
map that he made for Mr. Porter; he was never employed otherwise 
by the city in connection with the water-works ; he never was allowed 
anything for any services whatever. 
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628 FEBRUARY 11TH, i886. 
H. M. Marsa, being first duly sworn, testified on behalf of 
defendant as follows: 


Q. Please give your name, residence, and occupation. 

A. H. M. Marsh; Joliet, Illinois; insurance agent. 

Q. Were you in the city council of the city of Joliet while Mr. 
Jesse W. Starr was at work or having work done under his contract 
with the city for furnishing a system of water-works ? 

A. I was; yes, sir. 

(. And while the work was being done under the first and second 
supplemental contracts ? 

A. Yes, sir; for the full time. 

Q. Do you know what maps were prepared by Mr. Starr or fur- 
nished by him with reference to these works ? 

A. My remembrance of maps is somewhat indefinite ; I remem- 
ber of there having been a map presented, which is on file here, 
and certain streets agreed upon on which the works were to be 
built, the lecation of hydrants, &c. As to the precise maps, the 
character of them, I could not say positively. It has been some 
time since, and I have had,my mind occupied with other matters. 

Q. You speak just now, I presume, of the map which Mr. Kelly, 
the city clerk, has mentroned, and which is marked as having been 
filed March 15th, 1880 ? 

A. Yes, sir. 

Q. You understand that that represents the 8-mile system ? 

A. Yes, sir. | 

Q. I would ask you more particularly of any map of the 10-mile 
system of which’ you have any knowledge, if you had any such 
knowledge ? 

A. I couldn’t say as to any map; I can only say this: If 
629 I recollect right I was on the construction committee, and 
probably myself made a report in relation to the fact that the 
work, as spread out—that is, as located—covered some thousand 
feet more than it did on this original 8-mile map, and, on my motion, 
the plan was extended to 10 miles, and in the course of time the 
additional boundaries were defined and agreed upon, but as to their 
being located on any map, or as to there being any map presented, 
I couldn’t say. I know we had some understanding in relation to 
the precise extent of the werk and the location of the hydrants, &e. 
It was all understood and was reported to the council, I have no 
doubt. 

Q. But you have no recollection that any map of the system, as a 
whole or of a part of it, having been prepared by Mr. Starr desig- 
nating the sizes of the mains and presented to you ? 

A. No, sir; Ido not recollect; it may have been and may not, 
but I do not remember; I would not say that it was not or that it 
was; my memory is indistinct in relation to it. 

Q. If any such map had been presented to you, what would have 
been done with it? 
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A. It would have been filed when the committee got through 
with it with the city clerk, undoubtedly. 

(). You have no recollection of it, however ? 

A. | have no recollection of it,and-no such map in my pos- - 
sesslon. 

Q. Were you concerned in the preparation of the map marked 
Defendant’s Exhibit Benezette Williams, a map prepared by Mr. 
Mathewson ? 

A. It was done, if I recollect right, by order ot the council; I 
think the mayor suggested that such a map be drawn up for the 
purpose of being satisfied that everything was all correct, and Mr. 
Mathewson declined to prepare it for the city, being a little cranky 

in some respects, and that he did it for the mayor. 
630 (Q. Who was the mayor? 
A. Mr. Porter. 

(). You were chairman of the committee on the works during the 
whole time, were you, Mr. Marsh, or what is your recollection about 
that? 

A. I do not recollect exactly, only that on 2 different occasions on 
my motion a committee was appointed to superintend or to see that 
the works were constructed according to the contract, and in both 
those cases | was made chairman of that committee and acted as 
such for two different councils. 


Cross-examination by Mr. Hicu: 


Q. I understand you tosay that you have no recollection one way 
or the other as to whether any map was presented to you in behalf 
of Mr. Starr showing the location of the mains, their sizes, &e.? 

A. I have no recollection—no, sir—of any such map. 

Q. It may have shown the sizes or it may not? 

A. It may or may not; yes, sir. | 

(. Your mind is simply a blank about it at present, as [ under- 
stand ? 

A. Yes, sir. 

(). Do you recollect a conversation with Mr. James G, Ellwood in 
regard to the water-works near the city of Joliet about the time the 
bill was filed in this case, in the summer of 1854, in which you 
spoke of a map furnished by Mr. Starr or by Mr. Suplee? 

A. No, sir; I do not recollect any such conversation; I had 
conversation with Mr. Ellwood, but I do not recollect anything being 
said in relation to the map at that time. 

(. There may have been such: a conversation, but, if so, it 
631 has simply escaped your memory ? 
A. Yes, it has escaped my memory. 

Q. Did you continue to act as chairman of the two committees 
appointed by the council to superintend tie works during the entire 
time of their construction ? 

A. My impression is that I did. There were two committees in 
existence at the same time. The new council had appointed no 
committee to superintend the work, and on my motion a new com- 
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mittee was appointed some time after the organization of the new 
‘council and I was appointed chairman and acted as chairman during 
the remainder of the work. 

Q. Until the works were completed and the test made? 

A. Until the test was made and the works completed, so far as 
they were completed by Starr. 

(. Did you or your committee examine the works or see them 
from time to time as they were in process of construction ? 

A. Fen ar. 

Q. State whether you made any objections, and, if so, what 
objections, during the progress of the work,as to the method of con- 
struction and other details. 

A. I will state here that I do not claim to be an expert in such 
matters. The only motion I made in the council was that the com- 
mittee be authorized to appoint a civil engineer to examine the 
works, to be paid only for the time actually employed, which was 
passed unanimously, and I then myself consulted with Mr. Mathew- 
son, whom I considered perfectly competent,on one occasion. I did 
not myself think they were putting in the pumping works, or par- 
ticularly the stand-pipe, on sufficiently firm foundation; it was 

marshy, and I talked with Mr. Mathewson about it, and he 
632 said it was sufficient for all practical purposes. 
Q. Was heacivil engineer by profession and a man of ex- 
perience? 

A. I took him to be, and he said it was all satisfactory; while I 
might have made some suggestions that the foundation of the stand- 
pipe particularly might be a little more firm and substantial, Mr. 
Mathewson said it was sufficient,and as he was a civil engineer and 
I was not I supposed he was right. I do not remember in what par- 
ticulars we consulted with Mr. Mathewson, but so far as we did con- 
sult him he stated everything to be satisfactory and in a workman- 
like manner. 

Q. Did you continue to consult Mr. Mathewson from time to time? 

A. So far as I thought there was any necessity of doing so; yes, sir. 

Q. Did you make any other objection than the one you have just 
explained concerning the foundation of the stand-pipe ? 

A. I did not make that as an objection; it only occurred to me; I 
did not make it as an objection, but it did not suit my notion of the 
thing. 

Q. Did you raise any other question than the foundation of the 
stand-pipe? 

A. No, sir; so far as I could judge, everything was done in a work- 
manlike manner; the putting in of the pipe and everything of that 
kind, so far as I could say; it was satisfactory to me, but, as I said 
before, I do not claim to be an expert in such matters. 

Redirect examination : 

Q. You only remember of consulting Mr. Mathewson about the 
foundation of the stand-pipe? : 

A. I do not remember. about other particuiar things, but I had a 
conversation with him and he saw nothing and I saw nothing to 
object to. 
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Q. Was Mr. Mathewson ever paid to make an examination as an 
expert, or was he employed with reference to his being paid? 

A. Yes,sir; he was paid, I think; I think i audited a bill; 

633 I think that he was paid for his services; Mr. Kelly could 

state more about that. During my time as chairman I was 

chairman of the committee on claims, and my impression is that I 
ordered the bill to be paid, but I wouldn’t be positive about it. 

Q. You did not claim to have any special knowledge of what was 
proper in regard to these works, how they should be constructed, and 
what should be done? 

A. Nothing; only as a person of some experience in such matters 
should have knowledge; I have no special knowledge in relation to 
water-works, but Lhave had some little experience in works of other 
kinds; I do not claim to be an expert in water-works. 

(). Do you remember whether you were concerned with, or whether 
as chairman of the committee you were asked to give suggestions to, 
the contractor or those working for him? 

A. I used to see Mr. Starr and have some conferences with him; 
I don’t remember as to what points. 

(). Do you remember, on your attention being called to it more 
specifically, that if anything was paid Mr. Mathewson it was by Mr. 
Porter, the mayor, and not by the city? 

A. I have no doubt of the fact of its being paid by Mr. Porter; I 
do not remember of the city ever paying it, but my impression is 
that we paid him a small bill, but I would not swear positively. 

©. The records of the council would be better evidence of that? 

A. They would show it certainly. 

(). As you remember it, Mr. Porter employed Mr. Mathewson to 
make this map, he not being willing to have the city employ him ; 
I speak of that to see whether your recollection would be refreshed 
as to any other examination Mr. Mathewson may have made of the 
works? 

A. He had done some work for the city and the city had 
63 refused to pay him, or cut down his bill, or something of that 
kind; and he madean oath in his usual form that he never 
would do anything more for the city, and he refused to make the 
map, and Mr. Porter went and got him to make it. Whether it was 
ever paid for or whether Mr. Porter brought in the bill I cannot say; 
[ do not know anything about it. 
Reeross examination: 

Q. What is Mr. Mathewson’s reputation and standing as a civil 
engineer? 

A. Very high; he has always been very high; he is getting on in 
years now, Dut his standing is very high. 

Q. How old a man is he? 

A. About seventy, I should think. 

(). How long has he been engaged in civil engineering ? 

A. He was an engineer in the construction of the Illinois and 
Michigan canal in 1837-38 or ’40; he was considered at the head of 
his profession. 
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Q. Has he been engaged in his profession from that time on to 
the present ? 

A. Most of the time he has been connected with the construction 
of some railroads, and he has been county surveyor there in our 
county for a great many years off and on; not all the time or regu- 
larly, but he has been repeatedly elected. 


635 FEBRUARY IltuH, 1886. 


Lyman E. Cootrry, being first duly sworn, testified on be- 
half of defendant as follows: 


Q. State your name, age, residence, and occupation. 

A. Lyman E. Cooley ; Evanston, Illinois; civil engineer. 

Q. How Jong have you been in the business of civil engineering ? 

A. 11 years. 

Q. In what particular line or lines of the business have you ex- 
perience ? 

A. Nearly all that time I have been engaged on hydraulic works; 
if I was called a specialist I presume I would be called a hydraulic 
engineer. 

Q. In what part of the county have you had such experience ? 

A. Mostly on our western rivers, Missouri, Mississippi, in St. 
Louis, and Chicago. 

Q. Have you been a consulting engineer or have you been em- 
ployed in superintending works yourself? 

A. I have been employed on some occasions in a consulting or ex- 
pert capacity in Richmond, Indiana; last fall I went down to test 
the pipe system at that place, and also at Evanston, Illinois, on 
another occasion some vears ago. 

Q. You know from experience whether it is usual to make a test 
of a water-works system prepared under contract for cities when the 
works are supposed to be completed ? 

A. It is usual to test the pipe system by pouring fire streams, and 
also to test the machinery as to its duty. 

Q. How are such tests usually made? 

A. In regard to the fire-stream test it is usual to attach to 

636 whatever number of hydrants that are specified in the con- 

tract selected by the engineers who are employed to exhibit 

the works or examine them, and throw to a specific height through 

100 feet of hose; of course the contractors manage the pressure them- 
selves and the pumps. 

Q. What difference does it make if the hose are shorter than 100 
feet; does it make any difference? 

A. Well, it would make a difference in the friction, whatever 
length of hose so employed; there is a little less friction in 50 feet 
of hose than 100 feet. 

Q. The stream could be thrown higher with 50 feet than 100? 

A. Yes, sir. : 

Q. Have you examined the map whieh has been introduced in 
evidence in this case, marked Defendant’s Exhibit Benezette Wil- 
liams, E. B. Sherman, master? 
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A. Yes, sir; I have examined the map [and] ‘he pipe system that 
is laid out therein. 

QQ. Have you noticed the notations made on the map, and as to 
the sizes of the mains? 

A. Yes, sir. 

Q. The locations of the hydrants are also shown on that map, are 
they? 

A. Yes, sir. 

Q. Please state whether the selection in behalf of the city of the 
5 hydrants from which this system of water was thrown—say 100 
feet of hose—would be unreasonable in making the test. 

A. That is usually stated in the making of the contract if noth- 
ing is said in regard to the matter; as I understand, the city has the 
selection of the hydrants. 

Q. As to the number of hydrants, would 5 be an unreasonable 

number? 
637 A. No, sir; in some small systems it is limited to 4; some- 
times it is as high as 8. 

Q. Have you observed on that map as to the distribution system 
enough to say whether it is good or bad, or how it is? 

A. Yes; I think I have. 

Q. What is your judgment on that subject, and are you enabled 
to speak from experience? 

A. Yes, sir; I should say it was very bad. 

(). Will vou explain why you form that conclusion? 

A. After looking over the system in a general way I took pains, 
more out of curiosity than anything else, to make some computa- 
tions in regard to the matter, and I think without any doubt that 
there is not over 4 miles of pipe in the entire system from which 
the contract as written could be fulfilled. 


(Answer objected to.) 


(). You speak of having observed the contract, as I understand. 
A. Yes, sir. 
(). Your attention had been ealled, had it, to this part of the con- 
tract: “And the party of the first part agrees that he will at all 
times of fire, after the said water-works are in operation, furnish 
suflicient power to throw at thesame time a one and one-fourth inch 
stream at least 100 feet high through each of any 5 of said hy- 
drants, or of any 5 of any and all hydrants, after it is put in under 
this contract.” Is it with reference to that part of the contract you 
made allusion ? 

A. That was the basis of my explanation of the question which 
[ answered. 

(). Will you now answer, having that provision in the contract 
between the parties before you and in mind, whether the system is 

such as to give this required power, or whether the system is 

638 such as to comply with the contract in that regard? 


(Objected to as incompetent.) 
A. «No, sir. 
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Wherein is it sufficient to enable those who have the water- 
works to throw at the same time a 1]}-inch stream 100 feet high 
through each or any of the 5 hydrants—if, in your judgment, it 1s 
sufficient so to do” : 

A. Outside of the limits which I mentioned before, including 
about 4 miles of pipe, more or less, which embraced all or nearly all 
the 6.8-inch and larger mains running out from those mains along 
to the first hydrants on the 4-inch main, [it] would, [should say be 
allthat portion of the system from which you could throw 5 streams 
100 feet high through inch and a quarter nozzles. 

©. What is the usual size of the hose and nozzles ? 

A. Hose is uniform throughout the United States, I believe—2}- 
inch—and the nozzles vary from seven-eighths toan inch and ame 
elghths. 

Q. How did vou arrive at the 4-mile estimate which you made? 

A. It is partly a matter of judgment, and also as a result of figures 
or calculations which I made in the matter. 

Q. How would it be as to that part of the system which is on the 
west side or west of the river represented in this map? 

A. I do not think it possible to throw 5 streams on that side, under 
the conditions mentioned, with any practicable pressure. 

Q. What is a practicable pressure ? 

A. 150 pounds at the pump. 

(). Is that high or only moderate ? 

A. It is a pressure that on standard pipe should not usually be 
exceeded. 150 pounds in extraordinary cases would be probably 

permissible in an extremely well-laid pipe system. 
639 Q. What would be the effect of exceeding that pressure ? 
A. Be liable to burst mains at any number of points in town. 

Q. Did you notice the portion of 4-inch pipe or mains used in the 
system ? 

A. I did not figure up the amount of it. I noticed that the pro- 
portion is very large. 

What would you say, as to that proportion, as to whether it 
would be advisable or otherwise? 

A. Certainly not advisable. 

Q. You can state whether your judgment in the matters you have 
stated is the result of experience or whether it is a matter of mathe- 
matical demonstration ? 

A. In a question of so much importance I should not be willing 
to rely upon my experience, but I should want to check it up, as 
every engineer would, by making computations on points, especially 
where there might be some doubts. 

Q. Have you made such computations, however ? 

A. I have made sufficient computations to satisfy myself in re- 
gard to those points. 

Q. You can state whether it is a matter which is easv to estimate 
upon, or upon which a judgment may be well formed, by such ex- 
amination as you have made. 

A. It is a matter of some complexity in a complicated pipe sys- 
tem where pipes cross-feed ; still they can be made. 
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Cross-examination by Mr. Hian: 


Q. Huve you ever been in Joliet ? 
A. Yes, sir. 
Q. How long since? 
640 A. A few months ago. 
Q. Did you examine this water-works system, the ma- 
chinery, engines, and pumps? 

A. I was not aware they had any system there until 2 or 3 days 
ago. 

FEBRUARY 121TH, 1886. 

Counsel present as before. 

CHARLES 5B. Grppon, being first duly sworn, testified on behalf of 
defendant as follows: 

Q. What is your name, age, residence, and occupation ? 

A. Charles H. Gibbon; age, about 32; residence, Chicago; I hold 
the chair of inorganic chemistry in the College of Physicians and 
Surgeons, and am a practicing analytical chemist in addition to 
that. 

Q. How long have you held tie profession of chemist and prae- 
ticed it? 

A. I have been in the business nearly 12 years since I first com- 
menced. 

Q. Have you had experience in making analyses and judging of 
the nature and ingredients and qualities of water? 

A. I have made quite a good number of water analyses both from 
asanitary pointof view [and] toascertain the medicinal character,such 
is mineral waters and waters of that character. 

Q. About how long have you been thus occupied, or about when 
did you begin such analyses and making such examinations ? 

A. I ean scarcely tell; 1 do not remember in fact, Mr. Dent, the 
first water analysis that I had occasion to make; I presume it 
was S or 10 years ago, and I have done more or less of that work 
since. : 

(). In reference to different localities ? 
A. Yes, sir; I have made analysis of water from various 
641 places—various parts of the country—and in fact I am work- 
Ing on some mineral water now from the West. 

Q. Have you had any samples of the water from the water-works 
at Joliet in question in this case? 

A. Yes, sir; I think it was on July 20th I received from Mr. 
Paige, as | remember now it was, 3 jars of water, 2 quart Jars 
and one pint jar, and in addition 2 smaller bottles of water, and later, 
about the 25th of July, I procured samples of the water myself, visit- 
ing Joliet at that time, and still later on Mr. Paige sent me several! 
additional consignments of the water under consideration there. 

(. Can you describe those samples a little more exactly that you 
received from Mr. Paige first and last and those which you yourself 
collected ? 

A. The first samples that I received from Mr. Paige on the 20th 
of July I did very little work on; I failed to see Mr. Paige at that 
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time and tell him exactly what I wanted, so I corresponded with him 
and got some iarther information and i made a preliminary exami- 
nation of the water, but before going farther with the work I visited 
Joliet on the 25th of July and procured samples of the water, which 
I subjected to a pretty careful analysis, and later on I think my 
analysis samples marked number 3 is a sample that Mr. Paige sent 
me under my directions, and I put that to quite a critical test, as 
well as the samples that I had procured myself; and in addition to 
that Mr. Paige sent mea jug of water from the reservoir near the 
water-works and also another quart can of water from what I term 
the mudhole or pond just close by the reservoir adjacent to it. I 
did not make in all of the cases a complete and careful examination 
of all the samples, but I made at the suggestion of Mr. Paige 
642 such an examination as I deemed was necessary to ascertain 
the character of the water for potable and domestic purposes. 
2. In what year was that? 
A. This was the past summer, 1885. 

Q. You speak of Mr. Paige. What Paige? 

A. J. D. Paige; the gentleman sitting yonder. 

Q. As to the s samples you received from Mr. Paige, you can state 
whether you received them directly from him, or “how you did re- 
ceive them. 

A. Mr. Paige came to my laboratory, but I was not there at the 
time; I think he came in the morning. He left the samples in 
charge of my assistant at the time, and I got the information—what 
little information I did get—from my assistant. I waited patiently 
to hear farther from Mr. Paige, and then, I think, I wrote to him in 
a day or so for information, and he came up again and I missed 
him the second time, but cannot tell exactly the dt ay hecame. but 
anyway a day or two after that I visited Joliet—and this was the 
2oth of July—for the purpose of taking the samples of water myself, 
and preparing them for chemical and microscopical examination, 
so as to be sure that everything would be all right, and so as to pre- 
pare the water in such a way “that the examination would be ex- 
actly the same as if it had been made at the water-works at Joliet at 
the time drawn, and the same as if it had been made immediately 
after collecting. 

Q. If you please, what samples did you collect yourself, and from 
where did you collect those samples ? 

A. I collected, I think, in all three samples, as 1 remember now, 
two from the water-works, being drawn from the faucet connected 

directly with the well, and then I collected a jar also from 
643 the fountain in the yard of the water-works company, and | 

collected also asample—that would make four in all—in Mr. 
Paige’s store ; Just allowed the water to run for some moments with- 
out passing through the filter, or anything of that kind, and then 
collected a jar of it for examination. I added to this jar some pol- 
sonous substance, a few drops, to kill all living. organisms in the 
water, so there would be no opportunity for them to multiply be- 
tween that time and the time | would have an opportunity to make 
my microscopical examination. These samples | commenced to 
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work on immediately; this was Saturday, as I remember it, July 
25th, and I commenced work on the samples immediately. 

(). Please to state with what result. 

A. If you will allow me to refer to the report I will be able to say. 
This analysis in this table given here is the result of the analysis of 
the various samples that were collected, but not, of course, upon all 
the samples that were collected. I examined in case of number 1 
here, the sample drawn by me at the store of Mr. J. D. Paige July 
25th, 1885. | made an examination of the total solids in this water 
In grains per gallon. I have it given here as 22 grains per gallon. 
[ also determined to make, I think,an examination of the inorganic 
substance in this water—that is, a quantitive examination, but I 
made a qualitive examination to ascertain the nature of it.. Of 
course I have the figures given here, because we give no figures, or 
can give none, in a qualitative examination. I made an examina- 
tion for the organic matter, and the figures are given here under the 
free ammonia, albuminoid ammonia, and nitrates and _ nitrites, 
probably of the metals sodium and possibly potassium. I also men- 
tion the color of the water and the condition when drawn. The first 
sample was nearly colorless, having but a very slight bluish tint 

bordering on yellow; the condition was slightly sedimentary 
644. suspended matter. Number 2 sample was sent me later by 

order of Mr. Paige, and I think this was sent me on the 18th 
of August, 1885. I made a more careful examination of this than 
of the first, and I determined in this quantity of solids, which seems 
to have been somewhat higher than in the first case, 35 and 49,6; grains 
per gallon. I made the customary test to determine how pls of 
this was mineral maiter and how much organic and volatile matter, 
and I find that the mineral matter in that sample was 15 and 85 
grains per gallon, the organic and volatile matter 18 and 53, grains 
per gallon. This mineral matter on examination I found to consist 
almost exclusively of sodium chloride or common salt 2 and {5 
grains per gallon. 

By Mr. Hicu: May I interrupt-to ask the witness what he is read- 
ing from ? 

A. My report to Mr. Paige. 

By Mr. Hicu: You are looking at that to refresh your recollec- 
tion ? 

A. Yes, sir; I cannot remember these figures it is so long ago; I 
have only a copy of the report, and I have been of course altogether 
too busy to undertake to memorize it. 

By Mr. Dent: If before you proceed you will state about this 
sample of which you are now speaking where it was from, or what 
the marks are to 

A. My instructions to Mr. Paige were to draw this water, or sample 
water, as my memory now goes, from the faucet in his store. 

By Mr. Hiau: You have no personal knowledge where it came 
from, have you” 

A. Of course I could not take my oath that it came from the 
faucet in Mr. Paige’s store, but my instructions were to get a 
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645 sample of water such as I had drawn the first time ; of course 
the idea was to geta sample of water such as was furnished 
to the city. 

By Mr. Dent: How did it come to your hands, and how was it 
marked ? 

A. It came to me by express sealed, and I think it was in a one- 
gallon jug, sealed by, I believe, the United States Express Company, 
and was delivered to me or to my representative at the College of 
Physicians and Surgeons. I believe this was about the 18th of Au- 
gust. I will state that I made a very careful examination of the 
package When it came. I found no evidence of its having been 
tampered with in any manner whatsoever, and I assumed it was all 
right. 

(. It came from whom ? 

A. It came from Mr. Paige through the United States Express 
Company, and it was sealed; and I have reason to believe it was 
all right. I saw no evidence of its having been tampered with in 
any manner whatsoever. 

This mineral matter consisted almost exclusively of sodium chlo- 
ride, calcium bicarbonate, and calcium sulphate. There were other 
constituents so small that I didn’t consider it worth while to exam- 
ine them. ‘The quantity of sodium chloride or common salt was 2.9 
grains per gallon; calcium bicarbonate 2 and ;%%; grains per 
gallon. ‘The organic matter was of an albuminoid character, and 
consisted of decaying vegetable matter and animalcule, such as we 
usually find in water of that character. I find that the free ammo- 
nia per 100,000 parts was ;23,; the albuminoid ammonia per 100,000 
parts was ;/;°75. ‘The nitrates and nitrites were so small that I didn’t 
deem it worth while to make a quantitive examination ; in fact they 

were so small that it would have been with a great deal of 
646 difficulty to have arrived at any satisfactory result, and the 

quantities would have been so small that it would have been 
no serious character. This sample of water produced also a slight 
yellow color, and contained quite a large quantity of sediment. 

Sample number 3 I think Mr. Paige sent me about the same time, I 
believe it was at the same time, — this second sample, and my direc- 
tion was to collect it from the pond or reservoir near the water- 
works. 

Q. How did that come to your hands? 

A. Came in a jug of similar character as the first and sealed, and 
came through the United States Express Company. 

[ found on examination of this jug that it appeared to be all 
right; didn’t seem to have been tampered with in any manner 
whatsoever, and | subjected it to an examination. The total solids 
in this water, exclusive of the suspended solids, of course, was about 
15 grains to the gallon. This consisted of about 6} grains of min- 
eral matter, and about 9 and +35 grains of organic and volatile 
matter. I see the footing comes a little above 15; it is barely 
possible that there is a slight oversight in copying the report, a dis- 
crepancy of just half a grain; not of sufficient moment to be at all 
serious? ‘The mineral matter in this sample I didn’t examine 
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quantitively, because I had already found by a preliminary exami- 
nation that the mineral matter was not of any serious character. I 
ascertained in this free ammonia per 100,000 parts, as ;3i55; albu- 
minoid ammonia per 100,000 parts, -§¢85; nitrates and nitrites 
traces. In this sample I also made an examination for suspended 
matter, and found 2 and #48; grains per gallon; the color of this 
sumple was bluish-brown, and it was very sedimentary. I have 

mentioned later in the report, although not in this table, the 
647 microscopical examination of the sediments whieh I found 

in both cases—that is,in all three of them, rather 1,2,and 3— 
some decomposing organic matter of vegetable nature, as well as 
quite a number of water flies and worms and various animalcule. 
And in addition to that I found evidences of decomposition in this 
matter, this vegetable matter, from the fact that I discovered the 
ordinary bacteria of decomposition. Then, further than that, the 
chemical examination of the organic matter, and the determination 
of the free and albuminiod ammonia, gives evidence of considerable 
organic matter in a more or less advanced state of decomposition. 
[ also made a microscopical examination of the water from what I 
term the bog or pond just adjacent to the reservoir, and I found 
that water inhabited with about every form of bugs and flies, 
worms and bacteria, &c., that we would expect to find in any water 
from any bog or frog pond. 

(. Of what samples are you now speaking? 

A. This is a sample that [ have termed number 4, and that 
no mention has been made of in the table here, owing to the fact 
that [ didn’t make a chemical examination of it, merely a micro- 
scopical examination. I have alluded to it further along in the 
report, but have not mentioned it in the table. 

(). How did you get that sample? 

A. Sent to me by Mr. Paige; I am not certain that I have the 
date here, but about a week after the samples just mentioned were 
sent. 

(). How did it come to your hands—what form ? 

A. I think that came in a jug also, one gallon jug, marked and 
sealed the same way as the others. 

Q. You may proceed, if you made any further examination, to 
state of what samples and how those samples came to your hands. 

A. In the microscopical examination I did considerable 
648 work in order to ascertain as nearly as possible the nature of 
this contamination, and, as I have stated, | found, both in 
samples 1 and 2, quite a quantity of decaying vegetable matter, as 
well as some forms of bacteria, but in sample number 5 from the 
reservoir, I have called it the pond here, but from the reservoir I 
believe it is termed, | found contained essentially the same constitu- 
ents as the samples numbers 1 and 2, only in a much larger quan- 
tity and in somewhat greater variety. 

(). You are now speaking of sample number 3? 

A. Yes, sir. 

(). And do you say that was from the reservoir? 

A. This was from the reservoir; at least, under my instructions, 
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I take it that Mr. Paige collected this water from the reservoir as I 
suggested. 7 ze 

Q. Be particular in your statements to identify the samples. 

A. I will do so as far as I can. In the sample which I have not 
given in the table here, or sample number 4, the microscopical ex- 
amination, as stated, revealed about every form of living and dead 
organic matter that we expect to find in any pond. My desire to 
examine that water microscopically was from the fact that the pond 
was so near the reservior, only a small ridge or mound of earth 
lying between the two, and, as my memory now suggests from the 
view of the works that I had last July, this frog pond lies a little 
higher than the reservoir, the water must certainly percolate 
through that intervening ridge of soil from this pond into the reser- 
voir. My idea in examining the water from the reservoir was to 
ascertain the character of it, believing fully that it percolated through 
the soil into this well underneath the pumping works. I ascer- 

tained, or became satisfied from my examination, that in the 
649 percolation of these various waters through the soil that con- 

siderable of the organic matter, especially suspended organic 
matter, was taken out, but not all of it by any means. We find that 
water contaminated in that way contains contamination outside of 
suspended matter, contamination of an organic character in solution. 
This contamination cannot be removed by the ordinary methods of 
filtration, and certainly could not be removed by the natural method 
of filtration which was brought about there, so, as I have stated in 
my report, while I found essentially the same forms of matter in the 
samples taken from the well or drawn from the faucet, rather, and 
the samples taken from the reservoir, 1 of course did not find the 
quantity that I found in the reservoir water or in this pond water. 
But that is of no material value ouly as an indication, for our best 
authorities tell us that it is not the quantity of organic matter that 
exists in water either suspended or dissolved, but the quality. Our 
authorities also tell us that the total solids, including organic and 
inorganic matter that is held in suspension and dissolved in water, 
should not run above 25 grains per gallons. We find in one case 
here that this quantity runs a little below—that is, in sample num- 
ber 1. In the second sample it runs a little above, but again it de- 
pends on the quality of that solid matter quite as much or more than 
it does upon the quantity. If we had found on examination that 
the water gave but mere traces of albuminoid ammonia and free 
ammonia we shall have concluded that the water was not so serious 
as it might be under the circumstances, but in our examination, 
which was very carefully conducted and repeated many times be- 
fore the conclusions were drawn, we have found the quantity of 
albuminiod ammonia to be higher than is allowed for good potable 
waters by the best authorities both in this country and in England. 

Q. In respect to which samples do you now speak ? 

650 — A. | refer now to samples 1 and 2 as well as sample num- 

ber 3, which we find somewhat higher both in free and 
albuminoid ammonia than the other two samples. Referring again 
to the mineral matter, we find the percentage not remarkably large; 
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the quantity dissolved not remarkably large and of no very serious 
character. Sodium chloride or common salt is in this sample some- 
what larger than our authorities allow for a good water. 

Q. Which sample do you speak of? 

A. Sample number 2; inasmuch as sodium chloride is a direct and 
distinct indication of sewage contamination. Calcium bicarbonate 
and calcium sulphate; in sample number 2 the quantities are so 
small as not to affect the water otherwise than as affecting its hard- 
ness when soap is dissolved, but where this sodium chloride exists 
in large quantities or even in moderate quantities in connection 
with decaying organic matter it is quite [a] serious indication, be- 
cause we find in sewage matter and in a great deal of the decaying 
organic matter more or less sodium chloride; so, in connection with 
considerable free and albuminoid ammonia, the sodium chloride 
would be quite a serious indieation. The maximum quantity of 
chlorine allowable for a good potable water—that is, chlorine com- 
bined with sodium or some other bases—is about one grain per gal- 
lon—that is, one grain of chlorine per gallon, which would make, if 
combined in a form of common salt, about 1} grains per gallon; in 
sample 2 we find it 2,°7 grains per gallon. But the principal —is the 
quantity of organic matter existing here and what that organic mat- 
tershows. Our authorities tell us that free ammonia is not a re- 
markably serious indication for water, provided that water is free 
from decaying organic matter. We find in rain water quitea great 

deal of free ammonia and ammonia salts, but we do not find or- 
Gol ganic matter in a decaying state in such quantities as to be a 

serious indication—that is, when we are considering this free 
ammonia, but if we find a large quantity of free ammonia and even 
a small quantity of albuminoid ammonia, or vice versa, the fact of 
the two existing Is a serious indication, and is an indication that 
the free ammonia is derived from decomposing organic matter. 

By Mr. Hiau: Are you still reading from your report? 

A. I am just making reference to it as I pass on. I am doing 
this to refresh my memory a little, because it is now 6 months or 
more since I made the analysis and of course I don’t have in 
mind all the details. I will say that I have discussed the matter 
pretty fully in the report here, bringing out certain points and classi- 
fying the waters as classified by our authorities on that subject. 
Perhaps two of our best authorities on the subject of potable water 
are Dr. Franklyn, of England, and Professor Wanklyn. 

(). Have yeu referred to the different samples you examined ? 

A. I think I have referred to all of the samples by number when 
I have alluded to any particular item here. 

(Q. You can state whether you applied in the cases of those sam- 
ples the usual tests and how thoroughly you did apply them. 

A. The methods I employed in all cases are the methods recog- 
nized by the best authorities on the subject of water examination. 
[ have consulted such authorities as Wanklyn, Franklyn, Hassall, 
and Blythe, in England. | 

(). How did* those samples compare with each other, in your 
opinion as a chemist, in respect to the quality ? 
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A. In sample number 1 it is noticeable that the quantity of total 
solids, as we term it, is not remarkably large, being but 29 erains 
per gallon; as stated at first, I did not examine quantitively 
652 these total solids, but made merely a qualitative examina- 
tion. The free and albuminoid ammonia in this sample 
number 1 is much higher than is allowed for potable waters by 
those authorities I have named. In sample number 2 I find the 
quantity of solids somewhat larger, considerably Jarger, in fact, per 
gallon, being 33 and °°; grains, than in the case of s sample number 
1. J examined this mineral matter and made the customary test 
for ascertaining how much of these solids consisted of mineral and 
earthy matter and how much consisted of volatile and organic. As 
stated, the mineral and earthy matter was 15 and 4%; grains per gal- 
lon, the organic and volatile 18 and 543; grains per “gallon. This 
mineral matter consisted almost exclus ively of the following sub- 
stances: Sodium chloride, 2 and ,*% grains per gallon ; calcium bi- 
carbonate, 2;°y°y grains; calcium sulphate, 9 and eanir gri ains. It is 
noticeable that the free ammonia Is not quite as high in this sam- 
ple number 2 asin sample number 1, nor is it quite as high as in 
sample number 5. The albuminoid ammonia, however, is larger 
in sample number 2 than either in sample number 3. The free 
ammonia in sample number 2 is yi jg grains per gi allon, or parts, per 
100,000 parts. The albuminoid ammonia is ooo parts. In sample 
number 3 I find the solids less than in either of the other cases—15 
grains per gallon; the — ‘al and earthy, 6,5; grains per gallon; 
the organic and volatile, 9;3,. In this sample, as in sample num- 
ber 1, I did not make a qui antitative examination of the mineral 
residue, because my qualitative examination at first and my quan- 
titative examination in the second case did not warrantit. We 
must or may consider that the inorganie matter is very nearly the 
same in all of these samples. 
By Mr. Hiaw: You are still reading from the report? 
653 A. I am still alluding to it; yes, sir. 

How do these waters compare with waters which are in 
use for domestic purposes in the city of Chicago or in Illinois, as far 
as you know? 

A. Referring to the Chicago water, I certainly am not very favor- 
ably impressed with it for a good portion of the year, but I think 
there are times, in fact, that it is evident that there are times, when 
the Chicago water is passably good. These samples, numbers 1 and 
2, I will say, perhaps, are quite as good as the Chicago water as we 
get it some times, but certainly not as good as the Chicago water 
when we get it in its purest state. There is no reason, of course, 
why we should have impure water in the city of Chicago, because 
our supply is such that it should be perfectly pure and good, pro- 
vided the appliances for getting it were such. The question arises 
right here: Thequantity of decomposing organic matter is very much 
above what is allowable for waters for potable and domestic pur- 
poses, as given by the best authorities on water in the world. 

Q. You are now speaking of the samples? 

A. Samples numbers 1, 2,and 3—I will include the entire number 
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If you will allow me one moment to refer, I will give you 


the conclusion that I have drawn from my examination, backing it 
up, of course, by the testimony or the evidence of the best authori- 


ties on the subject that we 


“an refer 


to. 


Q. What is your conclusion, if you please? 


I can only sum up my conclusions in a few words, by 


saying 


that all of the samples of water, owing to the fact that they contain 
such quantities of organic matter in more or less state of rapid de- 


composition, ere more highly contaminated than 
good potable waters, 
given here 


for 


we find that these three 
case 10 times more 


contain very nearly in one 
allowable, 


albuminoid and free ammonia than is 
another case 6 times more than is allowable. 
Q. Which cases do you speak of ? 
A. In samples numbers | and 2 the quantity is 10 times more 
than is allowable for good potable waters, and in sample number 
¥ it is about 6 times more than 


potable waters. 


my examination last summer, 


} u ry OSes. 


Q. Is there any other fact of which you 


these waters that is material ? 


A. 


matter 


is allowable for 
So my conclusion is that the water, as 


is allo 


first-class 


wable for 
samples 


and in 


or 
found by 


good 


is unfit for domestic and potable 


Cali s 


peak in 


regard to 


[ think that the fact that we find such quantities of organic 
in the well water proper, or in the water that is delivered to 


the city through the pipes and through the faucets—such water, in 


fact, as | drew in Mr. 
fact that this well is sunk in the ground, as I take 


it, of 


Paige’s store—I think that this is due to the 
a gravelly 


nature, in such close proximity to this mud-hole or frog-pond, and 


from the fact that on the 
there are, 


rising ground 


just 


they are than the well lam sure I don't know, | 


when a well is sunk in any soil whatsoever 


if 


ut we k 


beyond the railroad 
as I have been told, two cemeteries, just how much higher 


now that 


becomes a draining 


shaft for that soil around about it, and usually a well will drain the 
soil on either side of it to a distance from the 


equal to the depth of the well. or 
feet deep it will drain the soll on either 


“an 


other wor 


mouth of 


Is, 


if aw 


side of it for 100 feet. 


the well 
ell is 100 
The 


rule cannot be adopted in all Cases, because the nature of the soil 
will affect that to a certain extent; the more porous the soil 
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soil is of a gravelly nature, 


the farther will the well drain it and the more compact and 
clayey the soil the less will it drain it. 
servations on the ground that the 


| judge from my ob- 


and 


that certainly from this cemetery we could scarcely expect that the 
water coming from the soil around about that would be uncontam!- 
nated with decaying organic matter. 
through the soil toa certain extent,and certanly if it comes in contact 


with the water in the reservoir will contaminate it. 
the adjacent frog-pond containing so much decaying org 


That water. 


| take it, 


The w 
anie matter 


will soak 


ater from 


in such a state of decay certainly will soak through.the intervening 


ridge of soil 


into this reservoir. 


Then this reservoir 


sarily furnish to the well water that is more or 


Ih) 
less cont: 


with organic matter of a vegetable and probably of an animal char- 


ust neces- 
iminated 
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acter. I find, farther, that on the opposite side of the road from the 
works when I visited the locality — and saw a small stream of water 
running through a boggy piece of land which I believe was a past- 
ure, and that small stream of water connected directly, as I under- 
stood it, with this reservoir. Now, in that bog-hole there must cer- 
tainly be considerable organic matter in a state of decay which 
would contaminate this water and so be another source of adding 
contaminated water to the reservoir. It is probable that the excre- 
ment of the cattle in that pasture is to a certain extent washed into 
this bog or slough, and then that water passes through this little 
brook or rivulet to this pipe leading into the reservoir. Now, while 
we admit that the soil is a good purifier to a certain extent 
of water when water percolates through it, assuming, of course, 
that that soil is not already contaminated with or so as to con- 
tain large quantities of organic matter in a state of decay, we will 

admit this soil is a fair purifier of the water, inasmuch 
656 as it will take out a large percentage of the suspended mat- 

ter, but the dissolved organic matter that the water contains 
certainly cannot be taken out by any method of filtration that we 
know of at present, so we may have water highly contaminated with 
poisonous germs, if you please, and that water may present as fine 
an appearance as one can wish, because we need not conclude that 
water is pure because it is perfectly clear and free from color. The 
poisonous matter that exists In water cannot always be determined 
by either a microscopical or a chemical test; but, at the same time, 
the fact that we find certain organisms in this water and the fact 
that we find certain vegetable matter in the water 


By Mr. Hien: 1 object, and shall insist upon a ruling of the 
master as to whether the record shall be lumbered up with these 
essays. 

By Mr. Dent: Have you meant to state that the reservoir is so 
situated as to render the waters liable to contamination? If so, 
explain, if you have not already explained, how that is. 

A. I believe that that reservoir is so situated that the water it 
contains certainly will become contaminated, for the reasons I have 
already given. 

(. Please state whether it is sufficient, in order to form a good 
judgment whether waters are suitable for domestic use, to make a 
quantitative analysis of the same. 

A. In order to reach the most reliable conclusions, it certainly is. 

@. You made a qualitative analysis, as I understand, as well as a 
quantitative? 

A. Yes, sir. 

(. Why did you do so? 

A. In making an analysis of any substance we always make a 

preliminary or qualitative examination before we commence 
657 our quantitative work—that is to say, give us information as 

regards what the substance contains that it is necessary to 
ascertain quantitatively. 

Q. Have-you seen the deposition of Professor J. H. Long, which 
has been taken in this case? 
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A. Yes, sir; I read it some time since. 

Q. Did vou observe his report of examination made by him of 
waters in this case ? 

A. I did; Ves, sir. 

(. Did you note what he said as to what was done by him in 
order to ascertain the quality of these waters? f 

A. I see by Professor Long's report that he has made quite an 
elaborate examination of the inorganic matter in this water—a much 
more elaborate exaraination than I made myself—but as regards 
the organic matter in these samples of water that he analyzed in 
only one sample does he mention anything about organie matter, 
and that he puts down as atrace. It is evident in this water that 
the inorganic matter is not of such a serious nature that we need 
devote a large amount of work to it, because we find the Inorganic 
constituents not greatly different from the constituents of any of the 
potable waters tnat we find in the Mississippi Valley, but the nature 
of the organic matter and the quantity is of very marked impor- 
tance—in fact, more depends upon that in a great number of cases 
than upon the inorganic matter, and in this water it almost entirely 
depends upon the nature and quantity of the organic matter in 
determining the character of the water. 

(Objected to.) 

Q. The point to which I wish to direct your attention is the ques- 
tion whether the examination reported by Professor Long in his 

testimony, which you say you have read, would practically 
658 and well determine the quality of the waters. 
A. No, sir; it would not. 

Q. Will you please give to the master, in the form in which it 
appears on the first pape of your report, the quantitative and qual- 
itative analysis so far as they appear” 

A. The first page of my report is as follows: 


Analysis of Joliet City Water. 


Constituents: a LI. ITI. 
Total solids per gallon, grains 2? 33.96 15. 
Mineral and earthy ee 15.08 6.50 
Organic and i mo OR LS.SS QO5 
Mineral matter: 
ee ene eer a 2.9 
nee Ze 
Calcium sulphate----- ea eae a 9 29 
Free ammonia, per 100,000 p'ts. 0.04 0.025 0.0378 
Albuminoid ammonia, “ ‘ 0.06 0.135 0.0606 
Nitrates and nitrites, “ m Traces. Traces. ‘Traces. 
Suspended matter_----~-.------ ” " 2.28 
Calee nnn nemnnsduancumeensnan BY cor Sight yor Tee 
orless. low. brown. 
Condition---..---.....-------- Slightsedi- Much sedi- Very much 
ment. ment. sediment. 
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No. I. Sample drawn by me at the store of J. D. Paige July 
25, 85. 
oe [1. Sample sent on order by J. D. Paige. 
No. III. Sample of pond near water- works sent by J. D. Paige. 
CHAS. B. GIBSON. 


[In pencil:] Cross-examination waived. 
659 : FEBRUARY 1217H, 1886. 
J. D. Patar, recalled, testified on behalf of defendant as 
follows: s* 


Q. Will vou please state, Mr. Paige, whether you furnished sam- 
ples of water to the witness, Prefessor Charles B. Gibson ; and, if 
what samples you furnished ? 

A. I furnished some of the samples, and some of the samples Mr. 
Gibson came to Joliet and got himself. 

Q. What ones did you furnish, if you please? 

A. I furnished samples of water taken from the hydrants in my 
store that comes from the water-works, and samples from the pond 
from which the pumps took the water while the works were under 
my charge as receiver; also sample of the water from the bog just 
east of the pond. 

Q. When you say pond, what do you mean ? 

A. Well, reservoir; I should use the term reservoir. 

Q. You can state whether those samples which you furnished are 
the ones of which Mr. Gibson has testified in respect to his exami- “> 
nation, how you put the samples up, and what you did to put them 
in his hands. 
| A. I put the samples up in some cases in fruit jars, and in some 
cases in stone jugs sealed; put labels on them telling ..om what 
they came, whether they were taken from the hydrant or from the 
reservoir or pond, and in some cases delivered the water to him 
myself personally, and in one case sent the water to him by express; 
took a receipt from the express company for it. 

. Do you remember which you delivered yourself and which 
you sent by express of those samples with reference to priority of 
time ? 

A. I should say both of the samples spoken of here I labeled per- 

: sonally. 


Po eee P 
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; 660 Q. Both spoken of by him at what dates; what dates did 
: you deliver. 
| A. My recollection of the matter is that the samples shipped were . 


not analyzed. 
Q. Did you see Professor Gibson collect some of the water for ex- 


| perimental purposes ? : | 
i A. Yes, sir. | 
Q. And was it after that that you sent him some? 

A. Yes, sir. : . 


(). Was it also after that that you delivered some into his hands ? 

A. Yes, sir. 

Q. But you don’t remember in what order the packages were 
sent and delivered ? 
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A. I couldn’t tell; I think I could tell by a little record that I 
kept of it. 

(). First he was there at Joliet and collected water from what 
point t 

A. From the well direct; I think he went into the pumping 
house of the water-works and brought from there a bottle of water, 
and he took water from the reservoir which the pumps originaily 
took water from, and also samples of water from the hydrant in my 
store. 

Q. And then by what arrangement afterwards did you deliver 
and send to him other samples; was it at his instance? 

A. After that? 

. Yes. 

A. He wrote me that he wanted more water and from what points 
he wanted it, and in some cases I put the water up and carried it 
to him direct, I think, but one case I shipped it. 

Q. State whether you complied with his directions. 

A. I did; yes, sir. 

(. And whether the waters are such as are delivered there in the 
city through the water-works. 

A. Yes, sir. 


Cross-examination waived. 


Defendant rests. 
By agreement of counsel the taking of further testimony in this 
case will be resumed on February 13th, 1886, at 10.50 o’clock 
a.m. 
661 The complainants read in rebuttal depositions of William 
J. McDowell, James G. Elwood, recalled. 


662 Testimony of Complainant- in Rebuttal. 
FEBRUARY 15TH 1586. 


WitiiamM J. McDowe tt, being first duly sworn, testified on behalf 
of complainant- as follows: 


Q. Where do you reside, and what is your occupation ? 

A. Joliet, Will county, [)linois, in Oakwood cemetery ; farther has 
charge of the grounds and I assist him. 

Q. Your farther is sexton of the cemetery, is he not? 

A. Yes, sir. 

Q. How long have you been assisting him in the work at the 
cemetery ? 

A. Over 15 vears. 

Q. Do your family reside in the cemetery grounds? 

A. Yes, sir. 

Q. How long have they resided there ? 

A. Over 15 years. 

Q. From what source do your family procure their water for 

drinking and domestic purposes? 

663 A. From a well sunk close by the house. 
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Q. In the grounds of Oakwood cemetery ? 

A. Yes, sir. 

Q. When was that well dug? 

A. In December, 1870. 

Q. You may state the depth of the well and the nature of the soil 
that you found in excavating it, if you know of your own personal 
knowledge ; did you assist 1n that? 

A. No, sir; but I was present. 

Q. You saw the excavation as it was being made, did you? 

A. Yes, sir; there is about 6 feet of gravel on top and about 15 
feet of clay with about 18 inches of quicksand and then two feet of 
clay again, making about 22 feet. 

Q. At what point did you strike the water in excavating the well ? 

A. In the quicksand. | 

Q. What is the nature of this 13 feet of clay, as to whether it is 
solid or otherwise ? 

A. A hard, bluish clay. 

Q. And the water comes from underneath that, as [ understand ? 

A. That is the first point we struck water at. 

Q. Have your family had any other source of supply of water for 
domestic purposes since the well was dug? 

A. No, sir. | 

Q. Look at the plat which has been offered in evidence by the 

defendant, marked Defendant’s Exhibit Number 1, being a plat 
664 made by the witness, N. Whitley, and state 1f vou recognize 

from that plat the general location of the cemetery grounds 
and the water-works and surrounding country. 

A. Yes, sir. 

Q. Look at the half-section line on this plat dividing Oakwood 
cemetery in two nearly equal parts, and state with reference to that 
half-section line, and with reference to Cass street, and indicate on 
this plat about the location of the house and well; how far from 
the half-section line and how far from the south side of Cass street. 

A. About 8 or 10 feet from the south side of Cass street, and about 
30 or 40 feet west of the half-section line. 

©. How near is the well to the house? 

A. About 8 feet from the back door. 

Q. How many members are there of your family, or have there 
been during the period 

A. There have been 7 a great part of the time. 

Q. What has been the general health of the family? 

A. Very good. 

Q. Have you ever had any sickness in the family during that 
period ? 

A. Very little, with the exception of the last. year or so I have 
had a sister sick. 

Q. State whether the water in this well is used by people other 

than your family on any oceasions ; if so, when? 
665 A. It is used by those visiting the grounds sometimes 
during the summer on Sundays, perhaps from 100 to 300 
people using tt. 


- 


~~ 
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Q. Is this well the general source of supply for all waters used in 
the cemetery grounds; is it the only weil there ? 

A. Yes, sir. 

(). Before using the well from what point did you obtain your 
water for domestic purposes ? 

A. Well, below the hill east of the half-section line. 

Q. What use was made of that well at that time, if you know? 

A. It was used for all household purposes. 

Q. Did you ever experience any ill effects from the use of that 
water at that time? 

A. No, sir. 

(). Calling your attention again to the plat marked Defendant’s 
Exhibit 1, to that point marked Lutheran cemetery, J will ask you 
to state witb reference to the location of houses, if any, from the 
line of the Lutheran cemetery extending westward along Cass 
street. 

A. There is one, I think, about 20 or 30 feet from the line. 

QQ. From the line of the Lutheran cemetery as indicated on this 
plat? 

A. Yes, sir; on Cass street. 

(). Are there any other houses there; if so, about how many, 

extending west on Cass street, say, within a distance of quar- 
666 ter of a mile of the Lutheran cemetery ” 
A. Within about three-eighths of a mile there are about 
19 houses between those on Cass street and the railroad. 

Q. The Reck Island railroad as indicated on this map? 

A. Yes, sir. 

(). Are those dwelling-houses ? 

A. Yes, sir; one is a store and a dwelling-house. 

(). Are they occupied ? 

A. Yes, sir; I think they were all occupied. 

(). From what source do the people occupying those houses obtain 
their water for domestic purposes ? 

A. Asa rule, from wells near the house. 

(). Wells on their own grounds ? 

A. Yes, sir; asa rule. 

Q. What do you know about the general health of the people in 
that locality ? 

A. It is very good as far as I know. 

Q. State whether you have ever heard, during the 15 years that 
you have lived there at the cemetery, any complaint as to the 
quality of the water, either that used in the cemetery grounds or 
that used by these people living along Cass street. 

(Objected to). 

A. No, sir; I have not. 

Q. I will now ask you to state with reference to the slope of the 
ground, if any, of the cemetery; beginning with the hill or eleva- 

tion as shownfon this plat just north of the Rock Island rail- 
667 road, on what direction is the slope ? 
A. According to the plat and my judgment, about 80 feet, 


THE CITY OF JOLIET VS. JOSEPH HILLER FOSTER ET AL, 


[ should judge; from the brow of the hill the water begins to run 
north, and the decline is generally to the north and west from that 
point. 

©. Do you mean the water drains off in that direction into the 
north and west? 

A. Yes, sir; till you get about 100 yards from the half-section 
line; then the decline is generally west. 

Q. Beginning at a point about 100 yards west of the half-section 
line? 

A. Yes, sir. 

(. State whether there is any spring in that locality ; and, if so, 
describe it and the direction in which the water flows from the 
spring. 

A. In the spring of the year and damp wet weather there is a 
spring about two-thirds of the way from the south line coming out 
near the west side of the cemetery—flows during the winter and 
early spring. 

(). Near the west side of Oakwood cemetery ? 

A. Yes, sir; down across the Lutheran grounds. 

(. Where does that water finally discharge in Hickory creek ? 

A. There are 2 or 3 tile drains from a slough on the west side of 
the Lutheran grounds extending a little farther west to the railroad 

bridge ; then the water discharges into the creek through the 
668 culvert here, as marked on the map. 
Q. Through a culvert in the Rock Island railroad, as indi- 
cated on this plat? 

A. Yes, sir. 

(). State whether at any time since you have been connected with 
this cemetery any excavations have been made in the gravel there 
that has indicated the directions on the trend of the stratum of clay 
of which you have already spoken; if so, what do you know about 
that? 

A. There is a gravel pit on the east line of the cemetery, and the 
brow of the hill gravel has been excavated for perhaps 100 to 150 
feet, and the clay there slants north and west. 

(. Have you seen that yourself? 

A. Yes, sir. 

Q.-Did you see the slant or slope of clay in that direction? 

A. Yes, sir. : 

Q. That is near the half-section line, as I understand you, as indi- 
ated on this plat? 

A. No, sir; that is the east line of the grounds. 

QQ. How deep are the graves usually dug in Oakwood cemetery ? 

A. Five feet. 

Q. Do you ever strike the clay at that depth ? 

A. Yes, sir; frequently. 

Q. In excavating for graves, when you strike the clay, are you able 
to judge of the slope or trend of the clay where you strike it? 

A. Judging from the surface, it is towards the west. 


¢ 


669 Q. From the surface of the clay ? 
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A. From the surface of the ground striking through the gravel 
at different points. 

Q. Are you familiar with the elevator connected with the spur- 
track of the Michigan Central railroad, as indicated on this plat, 
Defendant’s Exhibit 1? 

A. Yes, sir. 

Q. Have you any personal knowledge of the nature of the soil at 
that point; and if so, what do you know about it? 

A. When the company came to select their grounds they asked me 
to go with them and look it over,and sink test pits to find a firm 
foundation, and in sinking these test pits we went through about 7 
feet of gravel, then striking hard blue clay, into which we bored down 
to a depth of 11 feet and + inches. 

Q. Did you get through the clay then? 

A. No, sir. 

Q. You simply stopped at that point? 

A. Yes,sir; they were looking for rock. 

(. What year was that? 

A. I don’t remember. 

(). Several years ago, was it not? 

A. I think in 1880 or 1881. 

Q. Calling your attention again to this excavation, for the purpose 
of taking out gravel, to which you have testified, on the east line of 
the cemetery, Oakwood cemetery, I will ask you to state how the 

water stands there after rains or otherwise, if you know. 
670 A. In taking out the gravel the water has to be hauled out 
in barrels and it stands from spring on into the summer, 
apparently till it evaporates. 

(. What is the reason for that, if you know? 

A. The clay slanting from the brow of the hill towards the north 
and west, there is no drainage to let it out. 

(). Nor drainage to let it out towards the creek ? 

A. Yes, sir. 

Q. Does the water appear to soak through the clay? 

A. No, sir; seems to lie on the surface. 

(). How long has that condition of thingsexisted; about how many 
years ¢ 

A. I think since 1874 or 1875. 

Q. With reference to the spring of which you have testified, near 
the west side of Oakwood cemetery, where you say the water comes 
up in wet weather, state whether that spring water has ever been 
used for domestic purposes. 

A. Yes, sir; there is a family living there, as near as I can learn, 
about 22 years, and they used the water from this spring up to 
about 6 years ago, when they sunk a well near the house. 

(). Did they use it constantly for domestic purposes ? 

A. Yes, sir. | 
671 (). Did you ever hear any complaint from them as to the 
quality of the water? 


A. No, sir. 
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Q. Did you ever hear of any ill health or sickness resulting from 
the use of the water ? 

A. No, sir. 

Q. Do I understand that you have lived constantly at your house 
on the cemetery grounds or your father’s house for the last 15 
years ? 

A. Altogether I have not been off the place 4 months, I think, 
during that time. 

(. And your father’s family have resided there continuously since 
the house was built? 

A. Yes, sir. 

Cross-examination by Mr. Dent: 

Q. The cemetery grounds overlook and stand higher than the 
water-works grounds, do they not? 

A. Than the foundation of the water-works ? 

Q. Yes. 

A. Yes, sir. 

Q. What is the difference in the elevations, do you think, or about 
what is the difference ? 

A. I don’t know, sir, exactly. 

Q. The cemetery is in a somewhat sightly position, isn’t it? 

A. Yes, sir. 

. On a hill mainly, is it? 

A. Yes, sir. 
672 Q. There is a slope in the hill towards the water-works, is 
there not? 

A. No, sir; I think not; unless it is just down the brow of the 
hill—that is, towards the water-works. 

®. The railroad track north of the water-works and the water- 
works also being in low ground, there is a slope from the cemeiery 
grounds towards those grounds, isn’t there ? 

A. Towards the water-works ? 

Q. Yes. Isn’t there a cut or depression in which these water- 
works are placed ? 

A. The creek runs between the water-works and the cemetery. 

(. And the water-works are on the low grounds near the creek, are 
they ? 

A. They are not on as low ground as the creek. 

Q. Is not the reservoir of the water-works on low grounds; im- 
mediateiy in the low grounds ? 

A. The grounds are much lower north of the water-works than 
where the water-works are standing. 

@. Do you remember whether there was ever a stream flowing 
where the reservoir, or pond, as some witnesses have called it here, 
belonging to the water-works, is now located ? 

A. There was a stream came down a little way east of the build- 

ing into the pond. ; 
673 Q. And where was that pond located with reference to the 
reservoir—in the reservoir, a part of which was the pond 
formerly ? 


A 
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A. The pond formerly was the reservoir. 

Q. Did you observe when they were preparing that reservoir 
where it was located? You were so near by that you saw where it 
was located ? 

A. Yes, sir. 

Q. What part of the pond was taken for the reservoir? 

A. The west side.of it. 

(. And the reservoir was formed by walling up or filling up with 
clay what parts—what sides ? 

A. Digging out. 

Q. And placing the clay where ? 

A. Around the edges. 

Q. How many sides had to be formed artificially in that way? 
Were any of the sides dammed up in making the reservoir to bring 
it down to a level around the edges t 

A. Yes, sir; what was taken -out in excavating was piled up 
around the edges, I think. 

Q. You mean all around or only on two sides ? 

A. I couldn’t say whether all around or not. 

Q. Would it not be necessary to fill up some sides more than 
others—considerably more ¢ 

A. Probably some more. 

Q. Your recollection is not very distinct as to how they formed 

the reservoir, is it; whether they filled up the east or north? 
O74 A. I think they filled mostly around the east and north 
sides. 

(). Now, there are waters adjoining or near by the reservoir, are 
there not—outside of it? 

A. Yes, sir. 

q. In a pond, or that part of it 

A. Hickory ereek runs a little way from it. 

. How far from it? 

A. I couldu’t say exactly. 

(). About how far do you suppose, judging from your knowledge 
of the situation ? 

A. Are you talking about the present reservoir or the old one ? 

(). You may speak about either, if you choose. 

A. I should judge about 300 or 400 feet, but I couldn’t say 
certainly. 

(). Do you mean from the present reservoir? 

A. Yes, sir. 

Q. On which side ? 

A. Of the creek ? 

A. Yes. 

A. On the north side; by the reservoir I mean the well. 

Q. Now, there is a flowing of the water towards Hickory creek 
from about the grounds of the water-works, as well as from the 
north, is there not? 

A. The spring that flowed into the old reservoir flows through 
under the culvert into Hickory creek, to the best of my recollection. 
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Q. Well, naturally, as to surface waters, do they collect or do they 
run into Hickory creek from about where the water-works 
675 are, and from the north as well? Is there a little slope on all 
sides towards Hickory [creek ]? 

A. Do you mean from the north side of Hickory creek ? 

@. Yes; also from the south. 

A. As near as I can get at the fall of the ground, the lowest point 
is along the Rock Isl: ind railroad; so there is no flowing from the 
south to the creek. 

Q. Is it not the fact that although there is a flow of the surface 
water of the cemetery grounds from the hill, first, towards the north 
for a little distance, and then towards the west, as you have said— 
but does not that flow turn towards the south and cross the Rock 
Island railroad down towards the water-works ” 

A Yes, sir; it flows down along the Rock Island road till it gets 
to the culvert, and thence below the water-works. 

@. How far below ? 

A. I think perhaps about 100 to 150 yards. 

Q. Will you notice the map to which your attention was before 
called, and see whether the culvert is represented on that map? 

A. Yes, sir. 

Q. That is the culvert, as I understand you, marked as crossing 
the Chicago, Rock Island & Pacific railroad near the Fuller road— 
somewhat east of the Fuller road ; is that the culvert you refer to? 

A. The Fuller road doesn’t extend across to the Rock Island road. 

(. But the line near which that culvert is is a line that 
676 extends from the Fuller road north, is it not? 
A. Yes, sir; that is the culvert I have reference. to. 

Q. There is also, as I understand, although it is not marked with 
the word culvert, a culvert that crosses the Michigan Central rail- 
road or runs under the Michigan Central railroad tract near a line 
which is the west line of the water-works company’s land. Do you 
recognize that as the culvert where the waters cross ? 

A. That is a culvert in the road. 

Q. Is it not the fact that there is a flow of water in or through 
that culvert towards the water-works company’s land upon those 
lands or a back flow at times? 

A. Yesterday the ice was gorged up at this culvert at this switch ; 
I was standing on it and didn’t notice any water backing up there, 
although the ice was gorged up to the bridge. 

Q. Do waters collect around that culvert a good deal ? 

A. No, sir; only when the ice is gorged. 

(). Is there a pretty rapid flow of the waters? 

A. Yes, sir; quite rapid. 

(J. And you do not remember of a back flow occurring there ? 

A. No, sir; [ haven’t noticed any. 

Q. In some of the questions which were put to you a short time 

ago in cross-examination you were asked, with reference to 
677 the situation of the reservoir, as to whether it was lower than 
the grounds of Oakwood cemetery, and in your answers 
you spoke of the difference in elevation. Did you refer then to the 


" Land 
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well which is now used by the water-works rather than tothe lands 
outside of or grounds outside where waters are collected ? 

A. I said the surface of the country was higher than the founda- 
tion of the water-works. 

Q. By foundation what do you mean ? 

A. I mean the ground floor—the top of the greund where the 
building is set. 

Q. You were not then speaking of the pond outside this artificial 
pond which was made for the reservoir ? 

A. No. 

Q. The land where that artificial pond or reservoir is is lower—a 
good deal lower—than the cemetery grounds ? 

A. It is lower than the table lands, the high grounds of the cem- 
etery. 

(). The other lands of the water-works company, known as the 
Brown farm formerly, are higher than the pond on the reservoir, 
are they ? 

A. Part of it is. 

(. It is where the stand-pipe is and where the buildings are—this 
higher ground ? 

A. Than the old reservoir? 

A. Yes. 

A. Yes, sir. 

Q. By old reservoir what do you mean ? 

A. I mean the bottom of the pond that they took the water out 

of before the well was dug. 
678 Q. That pond was in the lowest part of the grounds, was it ? 
A. I presume it was in the lowest part of their grounds ; I 
couldn’t say. 

Q. And.that part of the grounds is considerable lower than the 
cemetery grounds, is it? 

A. It is lower than the high part of the cemetery grounds. 

(. And is there nota slope all around towards that artificial pond 
or reservoir ? 

A. No, sir. 

Q. From what direction is there not a slope ? 

A. The north. 

Q. The ground on the north is a little lower ? 

A. Yes, sir. 

Q. How much lower ? 

A. I haven’t measured. 

(). Then the pond was not placed in the very lowest part of the 
ground looking at the ground belonging to the water-works and ex- 
tending the view over to the cemetery grounds ? 

A. Did I understand you in the former question to ask whether 
the water-works company’s ground all sloped towards that pond or 
the surrounding 

Q. The surrounding grounds sloped towards the artificial pond. 

A. On the north they do not slope towards it. 
679 Q. Is there much slope from the artificial pond towards the 
north ” 
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A. I think there is considerable fall. 

Q. How does that occur; what causes the fall? 

A. Hickory creek is in a pond, and the water runs through under 
the railroad to Hickory creek from that pond. 

Q. But Hickory creek is north of the Michigan Central railroad, 
isn’t it? 

A. Yes, sir. 

Q. You do supply water for the cemetery for drinking purposes 
when you have many people visiting it, attending at the cemetery ; 
you supply it from other places ? 

A. On Decoration Day only, when there is a great crowd ; there 
has been water hauled there sometimes. 

Q. How far do you haul your water when you get it on such oc- 
casions? 

A. It has been hauled from town; I think the water-works sup- 
plied it once or twice. 

Q. When was your attention called to these matters with reference 
to your testifying in this case ? 

A. I think about 5 weeks ago—4 or 5. 

Q. Have you been concerned in the water-works ? 

A. No, sir; I have not. 

Q. Have not held any stock ? 

A. No, sir. 

Q. Is Mr. Ellwood connected with Oakwood cemetery ? 

A. Yes, sir. 
680 (). How is he connected with it? 
A. He is superintendent. 

Q. You are working under his direction in the cemetery, are you? 

A. Yes, sir; to some extent. 

Q. How long has that relation between you and Mr. Ellwood ex- 


A. About 15 years. 


Redirect examination : 


Q. When you have had water from other sources on Decoration 
Day what was the necessity for doing it? 

A. Personally we did not haul the water; they appointed commit- 
tees to do that work, and the object was to supply water for those 
that came, as there was not sufficient in the well at the time. 

Q. Calling your attention again to the plat, Defendant’s Exhibit 
Number 1, | willask you to state, if you know, how the surface water 
runs off from the Michigan Central spur-track, as shown on this 
plat; in which direction does the surface water drain ? 

A. North and northwest, down towards the Rock Island road. 
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680d lERRUARY 157TH, 1886. 
James G. Etwoop recalled ; 


(). Are you the same Mr. Elwood who has before testified in this 
“ase? 

A. Lam. 3 

(J. State whether you have recently made any measurements of the 
levels and elevations in the vicinity of the water-works in question. 

A. I have, sir. On the 29th day of December, 1585, in company 
with Orin Johnson, an engineer and contractor, we took certain 
levels in the vicinity of the water-works of Joliet. 

(). What did you take as the base line or standard line? 

A. We took the stone door-sills of our boiler-house, on the floor line 
of the boiler-house, as the line of datum for the measurements. 

Q. What was the result of your measurements ? 

A. The result of the measurement at the bridge, the highway over 
the culvert southeast of the works, was tliree inches lower than the 
door-sill, top of the bridge. The top bank of the reservoir due north 
of the boiler-house was one foot 45 inches lower. The top of the 
pipe from spring to reservoir under the highway culvert was 5 feet 
11 inches lower. The level of water in the reservoir was 7 feet 8 
inches lower. ‘The bottom of the ditch under the Michigan Central 

railroad main-track culvert was 10 feet 103 inches lower. The 
680) surface of water in Hickory creek at the east end of the switch- 

track or spur-bridge track was 11 feet 33 inches lower. The 
old creek bed 100 feet north of the east end of the switch-track or 
spur-bridge was 11 feet 6 inches lower. ‘The old creek bed 200 feet 
north and northwest of the switch-track bridge was 13 feet 3} inches 
lower. The old creek bed 550 feet north and northeasterly from 
the same point and bridge was 14 feet and 3 inches lower. ‘The old 
creek bed 450 feet north and northwesterly was 16 feet and 7 inches 
lower. This point is about 120 to 130 feet south of the Rock Island 
track. The bottom of the reservoir was 14 feet 5 inches lower. The 
surface of the water in Hickory creek at the Rock Island, Chicago 
railroad culvert, where the surface water from Oakwood cemetery 
enters Hickory creek, was 16 feet and 6 inches lower, or 2 feet and 
1 inch lower than the bottom of our reservoir. ‘The bottom of the 
ereek bed at that same point is 18 feet 5 inches lower. 

(). Have you tabulated these measurements in tabulated form ? 

A. | have, sir. 

(). And is that table the statement from which you have just read 
to refresh you recollection ? 

A. That is the table, sir. 

(). Does that correctly represent the measurements as they were 
made ? 

A. It does, sir. 


680¢ By Mr. Hien: I offer this paper referred to in evidence, to 
be marked Complainants’ Exhibit in Rebuttal. 


Q. State anything more with reference to these measurements 
that is material. 
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A. Hickory creek, at a point about 100 feet north of the north 
bank of our reservoir, runs almost due west, turning at the bridge 
under the spur-track, running northwesterly, and is a very rapid 
stream of water. The water from the surface drainage of Oakwood 
cemetery doesn’t strike Hickory creek until after it has passed the 
line of our grounds about 1,800 feet, at which point the surface 
water in the creek is, as I have stated, something over 2 feet lower 
than the bottom of our reservoir. 

Q. At what what point does the surface water from Oakwood 
cemetery run into Hickory creek, as indicated on the plat? 

A. At the culvert indicated on the Rock Island road—there near 
the west line of the map. 

(). As shown in the plat, Defendant’s Exhibit 1? 

A. Yes, sir. 

. What is the fact as to the loeation of the grounds on which 
your water-works buildings are situated, being above or below the 
surface of Hickory creek at that point? 

A. They are decidedly above the lowest point of our reservoir; 
I think at no point is less than 9 feet above the ordinary average. 

Q. In what direction does the surface water slope or drain 
680d from your works with reference to Hickory creek ? 

A. Drains towards Hickory creek from our works, passing 
through under the culvert of the main track of the Michigan Cen- 
tral road. 

Q. Are your works enclosed with any fence; if so, how? 

A. Our works, with the exception of the pumping works, are now 
enclosed with a barbed-wire, cedar-post fence, securely put in place. 

@. When was that done? 

A. Last July or August. 

Q. Did you hear the testimony of the witness Ferguson for the 
defense with reference to the excavation in the gravel bed on the 
Rowell farm as to the fact that your pipes were somewhat exposed 
there in that locality ? 

A. I did, sir. 

Q. What is the fact as to the condition of the pipes there, and 
how have they operated during the winter? 

A. By reason of the excavation of the gravel pit the pipes have 
been at some points exposed. One place I should think 350 feet ; at 
another 12 or 15; only two points that Iam aware of. At the east 
end of the pit the excavation has approached so close that I was 
fearful accidents might occur, and before cold weather set in had 
secured that pipe by means of dead-men set in the ground and 
heavy iron chains, so that in case of the gravel embankment falling 

away could maintain and hold the pipes in place. The por- 
680e tion of the pipe that has been exposed has been covered and 

banked back with earth during the winter. We have had 

no trouble in and manner or shape with the mains in the 
gravel pit. 

Q. What is the average quantity of water consumed per day by 
your consumers ? 

A. About 770,000 gallons the average for the 365 days of 1885. 
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Q. Whatis the average number of gallons supplied each consumer 
daily ? 

A. About 1,830 gallons to each service-pipe on commission. 

Q. How much do you receive as compensation for that ? 

A. Less than three cents a thousand. 

Q. Bills are all paid promptly ? 

A. I should say yes, sir; at the close of last year we were within 
$27 and 5 or 10 cents of having every bill for the year paid. | 

Q. Will you produce the form of contract such as you use in your 
system at Joliet? 

A. I have one here; a printed form. 

Q. Is the paper which you now produce the regular printed form 
which is in use by your system ? 

A. It is the regular printed form; we print them in duplicate, the 
company, after signature, retaining one and the consumer the other ; 
the company retaining the original and the consumer the duplicate. 

Both are identical with the exception that the word original 
6S0f is printed on one and the word duplicate on the other; upon 

the duplicate there is no back and on the original there is, as 
shown here. 


By Mr. Hiau: I offer in evidence the blank form of contract just 
identified by the witness as Complainants’ Exhibit 2 in Rebuttal. 


(Objected to as evidence.) 


Q. State whether any of your consumers have ever called upon 
you to put in meters. 

A. One consumer has called upon us for a meter, and no other; 
we complied with the request. 

Q. What is the fact as to whether complaints have ever been made 
to you as to the prices charged to consumers ? 


(Objected to.) 


A. No complaints have ever been made to me as to the price. 

(. None from any persons whatever you mean? 

A. I never heard of any complaints until the testimony taken at 
Joliet. 

Q. Did the parties who testified at Joliet as to the price ever make 
complaint to you as manager of the works? 

A. Never. 

(. You mean that the only complaint you know of their making 
is in their testimony as taken at Joliet? 

A. All that has ever reached me personally. 


Cross-examination by Mr. Dent: 


680g Q. You have produced as an exhibit a paper from which 
you read as showing levels of country adjacent to Joliet water- 
works, stated to be according to measurements taken December 29th, 
1885; you assisted in making those measurements, did you ? 
A. I did, sir; I held the rod and made the feet and inch nota- 
tions. 
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Q. Do you remember whether there was snow on the ground at 
that time ? 
A. There was not. 
Q. What time did you make those measurements—what time of 
the day? 
A. We took them between half past 10 and noon; it was drizzly 
morning; very similar to the one we have now. 
(. Who assisted you in making these measurements ? 
A. Orrin Johnson, contractor and builder. 
Q. Is he in your employ’? 
A. No, sIr. 
Q. Who selected the points at which the measurements were to 
be taken ? 
A 3 did, sir. 
(Q. When you speak of the old creek bed north of east end of 
switch-track bridge, what do you mean? 
A. I mean the bed where the creek formerly flowed before the 
railroad embankment had made some changes in its course. 
Q. How did you ascertain the bed—how could you tell that was 
the bed of the creek ? 
680k <A. By the general contour and trend of the earth, showing 
the old cuts made by the water through the gravel. 
Q. Do you mean in that case that you selected some special point 
that seemed to be the surface of the old creek ? 
A. No,sir; I did not. I followed the natural run of the channel 
of the old creek bed. 
(. But you turned the glass towards the point whicli is 100 feet 
north of the east end of the switch-track bridge? 
A. Yes, sir; about 100 feet. 
@. You say about 100 feet. How did you ascertain that that was 
the distance ? 
A. By stepping it off. 
(). In another case you refer to the old creek bed 200 feet north 
of the east end of switch-track bridge. How did you fix that point? 
A. By stepping it off. 
Q. Now, again, you refer to the old creek bed 350 feet north of 
east end of switch-track bridge. How did you ascertain that point? 
A. In the same manner. 
(). You found, then, quite a considerable incline in the course of 
250 feet in that old creek bed, did you not? 
A. Yes; considering the general surface and general surround- 
ings. 
Q. That would be enough to make quite a water-fall there? 
A. Yes; it would; it has been a water-power at that point util- 
ized for that. : 
6807 @. When was that? 
A. About 1850 to 1852. I recollect a'saw-mill being located 
there, about that locality. 
(. How could you get the bottom of the creek bed at the Chicago, 
Rock Island & Pacific railroad culvert? 
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A. By putting my rod down into the water, which was clear, 
and resting it upon the bottom and measuring the depth of the 
water. 
(. How long a rod had you? 
A. About 8 feet in length. 
Q. Suppose you had to donble that length; how did you man- 
age it? 
A. By taking one elevation, establishing that,and moving the in- 
strument to it; if it was constantly declining to take the elevation 
from one point to another, as is customary with civil engineers. 
Q. That would be more or less of hypothesis or supposition, 
wouldn't it? 
A. Not at all, sir; no, sir. 
Q. When you determined the height of one point you would have 
to make an estimate, wouldn’t you? 
A. No, sir; take it by actual facts and rod measurement ; no esti- 
mate or guess about it. 
(. You had your rod 8 feet long and that wouldn’t assist you very 
much at some points ? 
A. No point but what the slope was so gradual that the 
680) instrument could be moved from one location to another; 
the height being established at each point where the instru- 

ment was to be moved. 

Q. I observe that your figures run from 3 inches up to 18 feet and 
5 inches as the regular progression ;.how did it happen that you got 
that regular progression in that way ? 

A. | got it for the benefit of the gentlemen in this case, having it 
itemized before me, taking it from my notes and putting it down, 
that the different elevations could be produced by foot measure- 
ments in the shape of a table for your convenience and Mr. High’s. 

(). I believe you commenced with 3 inches, but under the same 
figures you have in different places below from 43 inches up, dif- 
ferent heights ; my question was whether you rearranged your table 
after you made the measurements and estimates or whether you 
made the estimates in the order in which you put them on this 
table? 

A. Not exactly; they were made just as the slope of the ground 
required, and they are placed upon that table by actual difference 
in the jevel; the figures in the margin upon the left-hand side in- 
dicate feet below a given point; the figures following dash marks 
indicate inches in addition to the feet under which they are tabu- 

lated, and all the measurements are below the datum line. 
651 (.). Have you as yet introduced any table of rates—charges 
of the water-works company—to consumers ? 

A. We have not, sir, that I recollect. 

(). Was there any used in comfection with that contract? 

A. There is a table of rates used in connection with it, a printed 
table of rates furnished to each consumer. 

(). Have you a copy of that table of rates? 

A. I have none with me. 


45—1114 


304 THE CITY OF JOLIET VS. JOSEPH HILLER FOSTER ET AL. 


(One produced by Mr. Dent.) 

Q. Is that paper which you hold in your hands a table of the 
rates ? 

A. I should think it was, sir; I identify it as our table of rates. 

Q. Will you please produce it and make it an exhibit ? 

Table of rates produced and marked Defendant’s Exhibit 1 in 
Rebuttal. 


Q. How long has that table been in use, Mr. Ellwood ? 
A. It was adopted and put in use about the first of April, 1885. 
Have you changed it since that time? 
No, sir. 
Had you made changes prior to that time in the rates? 
No, sir. 
Do you know how this corresponds with the rates charged 
prior to that time’ 
A. It was intended to make the rates uniform and lower 
than the rates that had been.in vogue formerly. 
You are concerned in Oakwood cemetery, are you ? 
. Simply as a lot-holder, sir, and a representative of my town. 
. Have you some management of it? 
I am the superintendent of it and one of the directors. 
. How long have you been superintendent ? 
A. About 15 years; been a director about 26 or 27. 


Complainants rest. 


683 Defendants offered a plat made by Noah Whitley, showing 
location of water-works and surrounding country. 


(Here follows diagrain marked p. 684.) 


684a The defendant offered a letter of Jesse W. Starr, Jr., of 
November 8, 1881. 
JoLieT, Intinois, November 8, 1881. 
To the honorable the mayor and city council of the city of Joliet: 
GENTLEMEN: In conformity with the suggestion of the mayor that 
written notice be given of the completion of the water-works, you 
are hereby notified that the water-works provided for in the con- 
tract-of date March 15, 1880, and the agreements supplementary 
thereto of date June 7 and October 9, 1880, respectively, are com- 
plete and ready for operation, and you are respectfully requested to 
name an early date for making the test of their capacity to throw 
the streams proviced for in the second clause of the 4th paragraph 
of said original contract. 
Very respectfully, 
JESSE W. STARR, Jr. | 
THE CITY OF JOLIET WATER 
WORKS COMPANY, 
By C. KNOWLTON, President. 
P. J. HOBBS, Secretary. 


THE CITY OF JOLIET VS. JOSEPH HILLER FOSTER ET AL. 305 
685 Also a report, dated December, 1881, to the mayor, ete., by 
Cope & Sehring. 


To the mayor & common council of the city of Joliet: 

Your committee, the duty of which was to take the different water 
and steam pressure at the trial of water-works, would respectfully 
report as follows: 

The steam pressure. W ater pressure, 


At 3.05 100 lbs. 


‘ 


Resp’t submitted, H. W. COPE. 
FRED. SEHRING. 
Dec. 2nd, 1881. 
At works. Exhibit No. 4. Def’t- evidence. Tests. 


The complainants offered Complainants’ Exhibit No. 1 in rebuttal, 
showing levels, ete., and it was received in evidence. 


686 Levels of Country Adjacent to Joliet Water Works. 


Measurements in feet and inches below the tops of dvor-sills or floor 
line of boiler-house, taken December 29th, 1885. 


Below. 
Feet. Inches. 
3 Surface of bridge at highway culvert 8. E. of works. 
4} Top bond of reservoir due north of boiler-house. 


11 ‘Top of pipe from spring to reservoir under highway 
culvert. 


Level of water in reservoir. 


Bottom of ditch under M.C. R. R. main-track culvert. 

Surface of water in highway creek, east end of switch-track 
bridge. 

Old ereek bed 100 ft. north of east end of switch-track 
bridge. 

Old creek bed 200 ft. north of east end of switch-track 
bridge. 

Old creek bed 350 ft. north of east end of switch-track 
bridge. 

Bottom of reservolr. 
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16 6 Surface of water in Hickory creek at C. R. 1. & P. R. R. 
culvert. 
7 Old creek bed 450 ft. north of east end of switch-track 
bridge. 
17 


18 5 Bottom of creek bed at C. R. I. & P. R. R. culvert. 
Complainants’ Exhibit No. 1 in rebuttal, E. B. Sherman, master. 
Also Complainants’ Exhibit No. 2 in rebuttal—printed form of the 

contract in use by the water-works company. 


686a No. —. (Original.) 


The undersigned hereby agrees with The Joliet Water Works Com- 
pany to take water for the term of one year from the date hereof, 
and to continue from time to time thereafter, until written notice 
of discontinuance is given to that effect: water to be furnished 
upon and for the sole use of the following premises and the pur- 
poses herein below named, viz: 


Occu- | Be itd Use of Bath-tub. Stable use. Lot—Feet 
pancy. using 3 "water. Garden-plug. Woash-batn. front. 
K itechen—Cold. W ater-closet. 
pine “ Hot & coid. Wash-tub. 
And —— agree- to pay for the same —— dollars per annum, 


payable quarterly, on or before “ March 1,” “June 1,” “September 
1,” and “ December 1” of each and every year, at the office of this 
company, in Joliet, I]l’s. The applicant further agrees that he will 
not permit wastage of water, nor permit its use by others than him- 
self or his representatives or emploves, nor its use except as herein- 
above named. For lawn purposes it shall not be used to exceed 
one hour in each twenty-four hours, and then only before six o’clock 
a.m. or after seven o'clock p. m. That the plumbing shall be in 
conformity with the rules and regulations of the company and to 
its satisfaction ; and no changes whatever shall be made therein ex- 
cept the written consent of the company thereto is first obtained. 
Meters may be inserted when desired by either party, and the com- 
pany, by its agents or employes, may enter upon the premises at all 
reasonable hours to inspect the service and plumbing. — It is further 
expressly agreed that claims for non-use of water, from any cause 
whatever, shall date only from the time of personal or written notice 
delivered at the company’s office. (Made in duplicate.) 


Signed at Joliet , 188-. 
Accepted. : | 
THE JOLIET WATER WORKS 
COMPANY, 
By a, Sec’y. 


Complainants’ Exhibit No. 2 in rebuttal, E. B. Sherman. master. 
) ? 


. 


. 
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687 Defendant read Defendant’s Exhibit No. 1 in rebuttal, 
being a printed tariff of rates, ete. 


Joliet Water Works Co. 


‘Tariff rates for business houses and residences, to take effect from 
and after April ‘ 1S8S5. Othiee, room |, post-othice block. 


Store and General Rates. 
Monthly Annuay] 


rate. rate. 
Bath-tubs—public, hotel, and boarding-houses.-... ---. $8 00 
EE ion: ae 
Same, each additional chair .--...-------- renines wieieagee gale 
Boarding-houses, 10 rooms or less .. ---- -.------.- nk ae 
ee. Gee Ge n,n wc cuws eink: ae 
Snore, WO FOG TE i ceesieenneesddpensne ous $1 00 12 00 
Ot WEINE ...caneaniands ES ES i 
See. Or I a wwe ee ee 
Same, each additional room ........-.-.----- im: a_i on 
Fe eS Ee a ae 1 75 
Pg EE 
Same, each additional Stall . .<cac wccesc coe <u: a 
REE SLE tS a 1 50 
Same, packing or curing, additional -......------- L 00 
Photograph galleries, each floor ..........-------- 1 00 
mesteurants, 3. 160e0b .icccncconnedne ili tieematinidinnte 1 50 
a Special or card rate. 
Soda fountains, 1 faucet (5-months’ se ason).. a 1 OO 
Same, tumbler-washers, per jet, ditto...-...-....-.- OU 
Yearly. 
Stores, including wash-pave and wash-basin, from_- 15 00 to 21 00 
Same and ground floors, with wash-basin only ~.--- 12 00 
Pee, 5 De item LIS VO to 21 OO 
SAMO, SEGURA SUPRE conned sennawcuereens Special or card rate. 
Monthly Annual 
rate. rate. 

Sinks in hallways for general use --....----..---- Special. 
Tenements in and over stores, each suite of rooms, 

enth RORY . .nannnimiatsdtitidonnnames: | ae ee 
UTERRIR, S00 CRE sc ccnmanndndetidi_enmennmati oie [ae 
PORN, GOUT a nininnicaitiieiily dniapmnneinniais we 
Vegetab Se Special. 
Wash-basins in rooms not on ground floor..-.----- io ae 
Same in hallways for general use... ......~.- .--- Special. 
W ater-closets in stores, offices, and tenement rooms. -.... 5 OO 
Same for general use in blocks and buildings ..--.. Special. 
Wash-paves, to be used only in connection with rates 

BOTS DIVO dicinrdtnimiontiiinemndneninnn ne 


The above rates are for store fronts of 24 feet or less. 
Each additional front foot-.......---. aieiiieeteeciata ails ne 95 
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No rate for above purposes less than $8.00 per annum will be 
made. 

Meters will be inserted when desired, but no meter rate will be 
for less sums than above named. Contracts will be made in all 
‘ases with consumers before water is used. Rentals payable quar- 
terly. 


Residence Rates. 


Annual 
rate. 

SEE Ea ome ssentyisneat aneadilideende oiliaiiidiiiiniendianaiiidi iitalecait eels 85 00 
II sink estan ieee adiensbaliliaieniies dnaselinciaidlin tes 3 50 
I IY ooo crcs:cisvsieorsinmnsnareinnntiaiiiiiad » om 
OIE IIIT sn) sce secsicniehamebbidesinicanamisnanianaiimuninantiieieiasinee ieaelbsis 10 00 
I a nn simsaletnncediemmienieep ide cubes icicles Cale la dail 2 00 
a IIE suxcisssivs ertessiescentaicasaeteiinieieeiebempltiinielineilabilil bein 1 50 
EEE SRE aE NA ne em rm ane Ce 5 OO 
NN ELL LEAL SE DT TNT eC 3 50 
I SOREN: COI a ccincicctenipciniemnintniann ceca 4 00 


No rate will be given for dwellings at less than twelve dollars per 
year for domestic use. 

In lieu of the above, rates may be made for all domestic indoor 
purposes per annum for a residence. 


EE BD... o:neissiiniiiauniiunbiaiin taiidiiinmiisieaimmaaiaal $12 00 
Be IS SIN oo cnu:eincesniiiniiiinienenebiidiiabiiienerssenninindamaanlia 1 50 
(Closets and atties not counted.) 

Stables, private, one animal, per annum, including washing 


III sisi baicarensievns secasieinsieale aie smanidlipianensinbiaientathioaieenipiii ade 3 OO 
I eS IN ai oink ot sncreeeieiinde 1 50 
Lawn-sprinkling, to be figured only with domestic use, per 

front foot of lot, per annum _-__--.----~--- amine lenis 10 


Where connections are not made with the residence an annual 
rate of $8.00, or a season rate of $5.00, will be added to the front- 
foot rental. 

For connections in partial use and faucets not in use half rates 
will be charged. 

All residence rates netting twenty dollars and over per annum 
will be discounted in the contract ten per cent. 


The foregoing is all the evidence offered by either party to said 
cause. 


H. W. BLODGETT, Judge. 
Endorsed: Filed June 9, 1886. Wm. H. Bradley, clerk. 


[Endorsed:] Box V. Foster v. City of Joliet. Tariff rates of 
water-works. 


-_ >" 
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688 Afterwards, to wit, on the thirtieth day of June, 1886, came 

the defendant, by its solicitors, and filed in said clerk’s office 
its prayer for appeal and that the decree be reversed, which is in 
words and figures following, to wit: 


Unitrep STATES OF AMERICA, 
Northern District of Illinois: 


In the Cireuit Court of the United States. May Term, A. D. 1886. 
In Chancery. 


JosEPH HILLerR Foster et al. vs. Tue Crry or Jouiet. 


The above-named defendant, conceiving itself aggrieved by the 
final decree entered on the 9th day of June, 1886, in the above- 
entitled cause, doth hereby appeal therefrom to the Supreme Court 
of the United States, and it prays that its appeal heretofore allowed 
by the court at the present term aforesaid may be perfected (the 
requisite bond, as prescribed by the order allowing said appeal, 
being offered for approval), and that a transcript of the record, pro- 
ceedings, and evidence in the cause, duly authenticated, may be 
sent to the Supreme Court, to the end that said decree may be re- 
versed, ce. 

DENT & BLACK, 
Sol’'rs for Defendant. 
689 NorTHERN District oF ILLINOIs, 8s: 


Thomas Dent, being duly sworn, says on oath that he is of coun- 
sel for the defendant, The City of Joliet, in the above-entitled cause, 
and that the value of the matter in dispute in said cause, exclusive 
of costs, exceeds the sum or value of five thousand dollars. 


THOMAS DENT. 


Subscribed & sworn to before me this 30th day of June, A. D. 

1SS6. 
[SEAL. ] F. A. ROOT, 
Notary Public. 

Endorsed: Filed June 30, 1886. Wm. H. Bradley, clerk. 

690 On the same day, to wit, on the thirtieth day of June, 1886, 
there was filed in said’ clerk’s office an appeal bond in said 
entitled cause, which said appeal bond is in the words and figures 
following, to wit: 
Appeal Bond. 


In the Cireuit Court of the United States for the Northern District 
of Illinois. In Chancery. 3 
Joseph Hitter Foster et al. vs. Tue Crry or JoLier. 


Know all men by these presents that we, The City of Joliet and 
John D. Paige and Joseph Stephen, are held and firmly bound unto 
the complainants in the aforesaid cause, namely, Joseph Hiller Fos- 


360 THE CITY OF JOLIET VS. JOSEPH HILLER FOSTER ET AL. 


ter, The Portsmouth Savings Bank, The New Hampshire Guarantee 
Banking Company, Lafayette L. Freeman, Sewell D. Thompson, 
Ezra G. Benedict, William H. Tibbits, Robert C. Geer, Abbie 8. Fer- 
guson, Peter C. Baker, Henry Bettle, P. Jenks Smith, William Bur- 
goyne, Thomas B. Brown, Obed. Bailey, Maurice R. Travilla, R. Haines 
Passmori, George B. Hickman, Phebe J. Walter, The Bennington 
County Savings Bank, Indiana L. Mckee, Daisy R. Tyler, and J. A. 
Beauvais, in the full and just sum of twenty-five thousand dollars 

($25,000), to be paid to the said obligees, the appellees, or 
691 their certain attorney, executors, administrators, or assigns ; 

to which payment, well and truly to be made, we hind our- 
selves, our heirs, executors, and administrators, jointly and severally, 
by these presents. 

Sealed with our séals and dated this 19th day of June, in the year 
of our Lord one thousand eight hundred and eighty-six. 

Whereas lately at a term of the circuit court of the United States 
for the northern district of Illinois, to wit, the May term, A. D. 1886, 
in said suit then depending in said court between Joseph Hiller 
Foster and others, complainants, and The City of Joliet, defendant, 
a decree was rendered against the said City of Joliet; and 

Whereas the said City of Joliet has proseeuted an appeal to the 
Supreme Court of the United States to reverse the decree in the 
aforesaid suit: 

Now, the condition of the above obligation is such that if the said 
City of Joliet shall prosecute its appeal to effect and answer all dam- 
ages and costs if it shall fail to make its plea good, then the above 
obligation to be void; else to remain in full foree and virtue. 


7 


THE CITY OF JOLIET, lias 
[seat] _ By THOMAS J. KELLY, Mayor. 
Attest: ROBERT 'T. KELLY, City Clerk. 
JOHN D. PAIGE. [L. s. 
JOSEPH STEPHEN. [i s. 


692 Approved by— 


H. W. BLODGETT, Judge. 


Endorsed: Filed June 30, 1886. Wm. H. Bradley, clerk. 


693 NortTuerN District or ILLINoIs, ss: 

I, William H. Bradley, clerk of the circuit court of the United 
States for said northern district of [linois, do hereby certify the 
above and foregoing to be a true and complete transcript of the 
record of all the proceedings had in said court in the cause wherein 
Joseph Hiller Foster e¢ al. are the complainants and The City of 
Joliet is the defendant as the same appear from the files and records 
of said court now remaining in my custody and control. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at my office, in Chicago, in said district, this 
third day of September, 1886. 

[Seal of Circuit Court U. S., Northern Dist. Illinois. 1855. ] 


WM. H. BRADLEY, Clerk. 
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H94 Unirep States OF AMERICA, 88: 


To Joseph Hiller Foster, of Portsmouth, N. H.; Portsmouth 
Savings Bank of Portsmouth, N. H.; The New Hampshire Guar- 
antee Banking Company of Nashua, N. H.; Lafayette L. Freeman 
and Sewell D. Thompson, of Ithaca, N. Y.; Ezra G. Benedict, of 
Albany, N. Y.: William H. Tibbits, of White Plains, N. Y.; Rob- 
ert C. Geer, Abbie S. Ferguson, and Peter C. Baker, of New York, 
N. Y.; Henry Bettle, P. Jenks Smith, and William Burgoyne, of 
Philadelphia, Pa.; Thomas B. Brown, Obed. Bailey, Maurice R. 
Travilla, R. Haines Passmore, George B. Hickman, and Phebe J. 
Walter, of Westchester, Pa.; Bennington County Savings Bank 
of Bennington, Vt.; Indiana L. McKee and Daisy R. Tyler, of 
Columbus, O.; and J. A. Beauvais, of New Bedford, Mass., 
Greeting : 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 
the second Monday in October next, pursuant to an appeal filed in 
the clerk’s office of the United States for the northern district of 
Illinois, wherein The ¢ ‘itv of Joliet is appellant and you are appellees, 
to show cause, if any there be, why the decree in the said appeal 
mentioned should not be corrected and speedy justice should not be 
done to the parties in that behalf. 

Witness the judge presiding in said cireuit court upon the 

695 rendition of the deeree appealed from and at the allowance 

of said appeal, namely, the Honorable Henrv W. Blodgett, 

district judge of the United States for the northern district of Lli- 

nois, this 30th day of June, in the year of our Lord one thousand 

eight hundred and eighty-six. 


H. W. BLODGETT., Judge. 


Service by copy admitted this 50th day of June, 1886. 
J. L. HIGH, 
Solicitor for Appellees. 


696 In the Circuit Court of the United States for the Northern 
District of Illinois. In Chancery. 


JosEPH HILLeR Foster et al. 
v's. G. D. No. 19177. 
Tue City or JOLier. 


Upon appeal by def’t to Supreme C’t U.S. 


Whereas the map known as the Mathewson map, and marked 
“ Defendant’s Exhibit Benezette Williams’ when introduced in 
evidence before the master in chancery in the above-entitled cause, 
seems to be lost or. mislaid so that the clerk in making up the ree- 
ord for the Supreme Court of the United States is unable to make 
or set forth a copy of the same: 

Now, it is stipulated that the absence of such copy in the said ree- 
ord shall not be made matter of objection, but either party shall 


46—1114 


c 


362 THE CITY OF JOLIET VS. JOSEPH TILLER FOSTER ET AL. 


be at liberty to refer to the original, or a copy of said map, in the 
argument of the cause in the Supreme Court of the United States, 
or to have a copy of the same when found certified, to be added to 
the transcript as already prepared. 
Oct. 1, 1886. 
J. L. HIGH, 
Sol’r for Complainants. 
DENT & BLACK, 
Sol’rs for Defendant. 


697 [Endorsed:] 19177. Cir Ct U.S. loster et al. v. City 
of Joliet. Stipulation as to Mathewson map being omitted 
from transcript for Supreme C’'t U.S. 


Endorsed on cover: N. Illinois C.C.U.S. No.1114. The City 
of Joliet, appellant, vs. Joseph Hiller Foster, The Portsmouth Sav- 
ings Bank, The New Hampshire Guarantee Banking Company, et ad. 


Filed October 11, 1886. 


ae 


IN TH! 


ee ' ‘ ’ 

ern tt my y yt “= than Tystaan OL at an 

bed wea we whe Wet wri be we sel lpn SA mA 
= 


OcroBper Term, A. D. 1886 


>> —- 


LIET 


\ppeal from the 


THE CITY OF J 
Northern District 
, ;, —— of Lilinvis. 
JOSEPH HILLER FOSTER e&1 At —— 
NO. 1114. 


The appellant and the appellees herein jointly move for 
leave to submit this case on the printed record, with leave 
to counsel on both sides to file briefs within thirty days 
from the Sth of January, 1887, or, as to the briefs, that 
they be not required to be tiled before the 31st day of 
January, 1887. 

In submitting said motion, the counsel for both parties 
unite in assigning reasons as follows: 

The controversy disclosed by the record is one having 
reference to a system of Water Works in and for the said 
City of Joliet, which is an important and growing city 
in the State of Illinois, having no other Water Works. 
Since this Honorable Court convened at the present term 
thereof, a motion for an attachment having reference to the 
enforcement of an injunction which was formerly granted 


or decreed by the Circuit Court in said cause came on to 


to 


be heard before his Honor, Henry W. Blodgett, the Dis- 
trict Judge in and for the Northern District of Illinois, by 
whom the final decree in said cause was made, and the 
said motion was taken under advisement by said Judge, 
und has not yet been decided, but the said Judge has, 
since the submission of said motion, suggested to coun- 
sel of both parties that the case be submitted under 
the twentieth rule of this Honorable Court. In view of 


vestion. counsel for both parues, soon after the 


a 


said sug 
making of said suggestion, sought permission of their 
clients respectively to adopt said suggestion; but, owing 
in part to the absence of one of the parties chiefly con- 
cerned on the part of the appellees, and also to the neces- 
sity of awaiting the assent of the City Council of the City 
of Joliet, such delay has necessarily occurred that 
while it is expected that the record will be printed in time 
to be submitted with this motion, or on or before the 8th 
day of January instant, no opportunity on the part of 
counsel to prepare briefs in pursuance of said rule has 
been afforded. Wherefore, said counsel respectively de- 
sire the longer time, or, at least, the shorter time, specified 


g of such briefs. 


= 


in the foregoing motion, for the filin 


Respectfully submitted. 
Tuomas Dent and 
M. W. Futter, 
Counsel for Appellant. 
JAmes L. Hien, 
Counsel for Appellees. 


CuIcaGco, January 5, 1857. 
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rHE CITY OF JOLIET, 
I pp llant, 


i Appeal from the Cir- 
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cuit Court of the 
United States, for 
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BRIEF AND ARGUMENT FOR APPELLANT, 


MELVILLE W. FULLER. 


Or COUNSEL FOR APPELLANT. 
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No. 1114. 


THE CITY OF JOLIET, 
, lppellant, 


Appeal from the Cir- 
cuit Court of the 
United States, for 


JOSEPH HILLER FOSTER er At. ry piace 
: - of li s. 
Appellees ho 


BRIEF AND ARGUMENT FOR APPELLANT. 


MAY IT PLEASE youR Honors: 


The brief of my brother Dent will contain the state- 
ment of facts, assignment of errors, etc., required by the 


rule. 


THE DECREE CANNOT BE SUSTAINED UNDER THE PLEAD- 
INGS. 


The bill in this case was filed on the 7th day of August, 
1884. By its decree, rendered June 9, 1886 (P. Rec., 53), 
the Circuit court has virtually made a new contract for 
the parties, and has allowed to the successors to the 


original contractor a longer time to complete certain 


works necessary to constitute a compliance with the con- 
tract under which they claimed (P. Rec., 19,26) than the 
contract itself provided for. It was covenanted in the 
contract dated March 15, 1880, that the contractor should 
“ begin the proposed works as aforesaid within sixty (60) 
“ days from the date of this agreement, and to finish them 
“ within one (1) year after such sixty (60) days.” (P. 
Rec., 23.) 

Starr, the contractor, was, therefore, bound to begin as 
early as the 14th of May, 1880, and to finish on or before 
the 14th of May, 1881, but the city, by vote of its council, 
on the 11th day of April, 1831, extended the time for com- 
pletion to October 1, 1881, *“ Provided that the interest 
“of the city shall in no way be prejudiced thereby.” 
(P. Rec., 184.) The proof shows, and the court finds, 
that neither Starr nor his successors complied with the 
contract, that the water supply was deficient, that there 
was a want of capacity for fire purposes, that the reser- 
voir was not constructed in compliance with the contract, 
and that there were other defects constituting non-com- 
pliance. Nevertheless, by its decree the court gave to 
the- complainants from the oth day of June, 1886, to the 
Ist day of September, A. D. 1857, to comply with a con- 
tract which should have been fully complied with Octo- 
ber 1, 1851. 

The city of Joliet declared a forfeiture December 12, 
1881. This was nearly two years prior to the complain- 
ants acquiring the alleged rights in the premises which 
they relied upon in their bill. They were not only bound 
to take notice of the situation of affairs, August 25, 1883, 
when they took possession of the plant, but were specifically 
notified by the city of Joliet that if they proceeded, they 


did so at their peril. (P. Rec., 42.) 


In the growth of equity jurisdiction, large powers have 


come to be asserted by the courts. but it is an extraordi- 


nary stretch of that jurisdiction for the chancellor to inter- 


fere with the discharge of its duties by a municipal cor- 


poration and impose upon such a budy a contract which 


has been forfeited for non-fulfillment, enlarged by the 


court and changed into something which it was not when 


lLlere was a contract 


the parties to it entered into it. 


water-works., 


which Leing completed, a water company which it may 


be assumed was to be organized as his successors, was 


thereupon to be given “exclusive rights to the streets (of 


‘the city of Joliet) for thirty (30) years for water pur- 


{ P. Rec., 25-)] 


It was provided “ that in case 


‘ of the failure of the said party of the first part (Starr) 


as herein 


‘to construct and maintain water-works 


‘agreed, the rights and franchises hereby granted to him 


| P. Rec.. aset 


and determine.’ 


Neither 


Starr nor his successors constructed the water works 


described in the contract. and failed‘to fulfill the covenants 


The citv there- 


in that regard in the most vital points. 


that the rights and franchises mentioned 


upon declaree 
had ceased and determined, and insists that las 


pied that attitude since December 1 


OCCU- 


If on any ground Starr or his successors could have 


complained of the action of the city, the remedy at law 


was complete and adequate, and why should a court of 


equity intervene, allow Starr or his successors more time 


to finish up than the contract provided for the entire 


work, and so perpetuate and specifically enforce a con- 


tract to give to this water-works company exc/usive rights 


in the streets of the city of Joliet for thirty years? 


The prayer of the bill (P. Rec., 17) was that the city 


might be restrained by injunction from commencing any 
suit against complainants, “having for its object or pur- 
« nose the forfeiture, cancellation, avoidance or annullment 
“of” the contract with Starr. And also from in any 
way interfering with complainants “in the use of the 
“streets of the said city of Joliet for water-works pur- 
‘ poses, under and by virtue of the terms of the above 
“ mentioned Starr contracts with the defendant, or in the 
“use of said streets, or any of them, for the purpose of 
« laying therein water mains and pipes, hydrants, special 
“ castings and fittings and valves, and maintaining, alter- 
“ing, changing and repairing the same, or any thereof at 
‘any time or times, as your orators shall deem necessary 
“ for their proper use, preservation and protection,” and 
for general relief. 

The decree goes entirely beyond the relief specifically 
prayed, perpetually enjoins the city (P. Rec., 54) from 
commencing any suit for the purpose of forfeiting said 
contracts and from interfering with complainants “ in the 
«“ use of the streets of said city for water-works purposes 
‘under said contracts, or from supplying and delivering 


‘“ water through the mains already laid and hereafter to 


ca 
. 


be laid by complainants in said city. or in the use of 


‘ said streets for the purpose of extending the mains of 


. 
. 


complainants to parts of the citv not now reached by 


‘ such mains, or in the use of the streets of said city for 


e 
° 


the purposes of laying mains, pipes, hydrants, castings, 


“ fittings and valves, and of maintaining, altering, chang- 


“ ing, 


“ time when necessary for their proper use, preservation, 


removing, substituting or repairing the same at any 


“ protection and extension, or from making such.excava- 
“tions in the streets, alleys and public grounds of said 


“city as shall be necessary for the purpose of completing 


4 


= 


4 


-_™ 


- 


. 


‘the system as required by said contract, provided that 


‘such excavations shall be made without causing unnec- 


‘ essary delay in the use thereof by the public; and pro- 


‘vided further, that the defendant shall at all times be 


‘entitled to exercise reasonable police protection and 


‘regulation in respect thereto, complainants to have all 


‘necessuryv facilities afforded them for the purposes 


‘herein set forth: provided, further, and the re- 


‘lief herein granted is upon the express condiuon that 


> 


‘ said complainants shall. on or before the first dav 


‘ of September, A. D. 1887, put down in the vicinity of 


‘their present works one or more artesian wells, as may 


‘ be required to supply at least one-half million gallons of. 


‘water daily. and shall thereafter put down from time to 


‘time new artesian wells as the demand requires, so as 


‘at all umes to furnish to the city and citizens of Joliet 


“an ample supply of water for the purposes In said con- 


‘tracts set forth, and to a depth that will insure cood 


° 


water: and upon the further condition that said com- 


‘ plainants will, on or before the first day of November. 


A. D. 1886, repair the receiving reservolr. already con- 


= 


‘structed in connection with said works, or construct a 


‘new re ceiving reservoir in lieu thereof. so that the same 


o 
A 


* 


shall have a capacity of at least two and one-half million’ 


‘allons of water. and shall be entirely protected from 


cy 
=> 


‘ surface water. and into whiciu reservoir the water from 


‘said well shall be conducted: and conditioned further, 


‘that said complainants shall, on or before the said first 


‘day of September, A. D. 1887, put such works in such 


il 


** 


es 


‘ efficient condition that they will at all times of fire fur- 


‘nish a suflicient power to throw at the same time a 


one and one-quarter inch stream of waiter at least one 


hundred feet high through each of any five hydrants 
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‘which are now or may hereafter be put in under said 
‘ contract.” 

The rule is that the relief accorded under the prayer 
for general relief must be consistent with that speci- 
fically prayed as well as with the case made by the 
bill. (x Danl. Ch. Pr. (4th Amer. Ed.), 378 ef seg.) 
Thus, in Stevens v. Gully, 3 Kuss., 171, 155, where a 
vendor filed a_ bill for a specific performance, but owing 
to his not being able to make outa title to some part of 
the property, was unable to obtain a decree for that pur- 
pose, it was held that he could not, under the prayer for 
general relief, obtain an inguiry into the management of the 
property during the time it was in the vendee’s posses- 
sion, although the bill did contain charges of mismanage- 
ment, which, however, had been introduced, not with the 
view to obtain compensation, but to establish the fact of 
acceptance of the title by the defendant. 

The relief given under the general prayer must be 
agreeable to the case made by the bill. 


Story’s equity ri.. S 42. 


The bill of complaint does not set forth that the com- 
plainants had not sunk artesian wells, or constructed a 
receiving reservoir, or brought their water-works toa 
capacity to throw five streams of water to a height of 
100 feet, as required by the contract, and then assign 
grounds of excuse and offer to perform and pray for 
further time to do so. On the contrary, the bill claims 
fulfillment of the contract and insists that the water- 
works “have been and are now constructed in substantial 
‘“ comphance with the spirit, true intent, terms and mean- 
“ing of said contract.” (P. Rec., 16.) And there ts no 


offer to perform. 


7 

And the court also (p. 54) found in its decree “ that 
“said system of water-works is now complete in substan- 
“tial compliance with the requirements of said several 
“contracts, excepi as to the covenants of the said Starr 
‘concerning the sinking the artesian wells, the construc- 
“tion of the receiving water-works and the capacity to 


“throw five streams of water to the height of one hun- 


. 


‘dred feet, as in said contracts and herein more fully set 
“forth;” that is to say, the court held that the system 
was complete, except that it was not complete, and then 
proceeded to give complainants until September 1, 1887, 
to complete. I mean no disrespect to the very able 
judge who disposed of the case in this fatherly and be- 
nevolent way, in suggesting that the decree savors of the 
oriental fashion of settling controversies, a fashion not 
without its merits, where the Caliph is as wise a man as 
Haroun Alraschid, and the Cadi has as much sense as the 
boy who presided as judge in the celebrated case of the 
merchant’s money hidden in the jar of olives, reported iu 
the Arabian Nights, but not the system prevailing in 
this country. 

I submit that the pleadings did not authorize this decree, 
and that the court had no power to make a new contract 
for the parties and then direct its specific performance, as 
is in effect done in this instance. 

Assume that the contract had not been properly termi- 
nated, or that the elements of an estoppel existed against 
the city (which is not the fact), how could the court under 
this bill decree to complainant more time to complete 
the work under the contract than the contract originally 


1g the whole work? 


provided for doit 
The original contract gave one year for the entire con- 


struction of the works, but the court after investigating the 


S 


subject gives from June 9, 1886, to September 1, 1857, or 
nearly fifteen months to finish up what the contractor did 
not do within the time he had agreed to. 

And the court also holds (page 53) that the purchasers 
at the sale of the water-works plant are entitled to a judi- 
cial decision establishing their rights, before they comply 
with the contract, as compliance would require the expen- 
diture of a large amount of money. 

The theory of the bill is that the forfeiture of Decem- 
ber 12, 1881, was so far waived as to allow the contractor, 
or his successors to go on and complete the works in ac- 
cordance with the contract, and that /Aey had gone on and 
completed before the bill was filed, August 7, 1884. 

The theory of the court, as set forth in the opinion ( P 
Rec., 49) and embodied in the decree (entered June 9, 
1886, nearly five years after the contract should have 
been fuifilled) is that when the bill was filed the contract 
even then (nearly three years after it was to have been 
fully complied with and a year after the purchase by com- 
plainants) was not complied with, and that it would require 
a long time and a large expenditure to put the works in 
the condition required, and that the purchasers were enti- 
tled in the outset to know that, if they advanced the money 
needed to complete the works in compliance with the 
contract, the court would stand by them, and that they 
were therefore entitled to wait nearly three years after 
their purchase in order to find out whether it was safe for 
them to go on and complete or not. This theory is not 
tenable in itself, but it is enough to say that the decree can 
not be sustained under the pleadings. It needs no authority 
in support of the settled rule that the e//egala and prodata 
must agree and that the complainants must recover ac- 


cording to their bill, or not at alli. 


—_ ——s 


a? 


THE COMPLETION OF THE WORKS AS REQUIRED BY THE 
CONTRACT WAS A CONDITION PRECEDENT, AND THE 
CONTRACT WAS AT AN END DECEMBER 12, I5SSI. 

The contract reads as follows ( P. Rec., 21): 
“And the said party of the second part (the city) 

‘ hereby covenants and agrees to and with the said party 

‘of the first part, as follows, to wit: 


“ First. That the city shall give the water company 


¢ 


‘exclusive rights to the streets for thirty (30) years for 


° 


‘street purposes; Proveded, however, that in case of the 


‘failure of said partv of the first part to construct or 
| > 


. 


‘ maintain said water-works, as herein agreed, the rights 


. 


‘and franchises hereby granted to him shall cease and 


> 


° 
* 


determine.” (P. Rec., 21.) 

And on page 23 are the following: 

“ And the said party of ‘the first part further covenants 
“and agrees to begin the proposed works as aforesaid, 
“within sixty (60) days from the date of this agreement 


“and to finish them within one (1) year after such sixty 


a 


‘(60) days. All the covenants and agreements here- 


a 


‘in mentioned to be performed by the party of the 


. 


‘first part shall be obligatory upon his associates, success- 


“ors and assigns, and by covenants herein made by and 


La 
* 


with said party of the first part shall also apply to and 


‘be for the benetit of his associates, successors and as- 


“signs, and the term party of the first part, whenever 


i 
° 


herein used shall include his associates, successors and 


7 ~~ .. . °9 
assions. 


LO 


This contract nowhere provided for the organization of 


a water company. but it is fair to presume that after the 
i ° 


~ 


-- 


; } } : = a ae ee aoe 
works were compieted as requires ly the contract. a Watlel 
company was to de formed to furnish Water to the city 


and its C1lluzens. 
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Kvidentl F upon the compielion < tne Waler-WoOrns, and 
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not before, and when the CONLrTaACL Was Ci thprerea those 
rights were to be given to a water company oreanized to 

ats Vere tO DC CIVE Oa Water COMPany OFOAnIZe? ( 


run the compl ted works. but if Starr failed to construct 


, . . ° : . 7 ) } 
the works, the rights and franchises ceased and deter- 
mined. The completion of the water-works necessarily 
preceded the vesting of the exclusive rights to the streets 


for water purposes for thirty vears. The grant was not a 
grant 72 presenti, for the exclusive rights for water pur- 
poses were not given but were /o de given 


( yf course the right to lay pi 


ve and to occupy the 

streets, to excavate and obstruct them,so far as necessary 

] > o on ever : ~oe . , : 1, none : 

to enable Starr to construct and ¢ omplete the water- 
. ~ . . t | po . , . . . . . + . aa . : 

works 1n the first instance, were necessarily given him by 


the contract. but eslerzwards. when Starr had by the exer- 


om an ‘ . ] } . ! . . > . 
cise of such rights completed the water-works according 
‘ ‘ . 

5 bd , , ° 7 
to the contract, the rights and franchises to Operate the 


‘ | ‘ = ? . . } oso ; - . 
completed water-works were to be vested in a watet 


company to be organized for that purpose. 


Pam) 


A clause in the contract (P. Rec., 22) provided that 
the city might purchase within fifteen years from 
January 1, 1881. That date was evidently fixed upon on 
the assumption that the works would be then so ‘far cotm- 
pleted that it would give a fair average fifteen years in 


operation. | 


‘To repeat, the clause is: 

* And the said party of the second party hereby cove- 
nants and agrees to and with the said party of the first 
part as follows, to wit: 

“* First. That the city shall give the water company ex 
hts to the streets for thirty (30) vears for street 
purposes. Provided, however, that in case of the fail- 
“ure of said party of the first part to construct or main- 
tain said water-works, as herein agreed, the rights and 


, . . ‘% , , 
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his proviso is to be read as if written: 
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rrovided, however, that in Cast of 1i¢ allure O Said 


party of the first part to construct or maintain said 
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thirty years for water purposes, but) the rights and fran- 
, / f , 
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chises hereby granted to him Shaili cease and deter- 


Mine. 


[It can not be reasonably argued that if the works were 
’ ; : ' - . " ’ 
not constructed, the city should give to the water-works 
company exclusive rights to operate for thirty years. 
he intent was that after Starr had discharged his duty 


o 


as contractor, a water company to be formed should go 
on furnishing the water as provided in the contract. To 
hold that the city by its contract with Starr vested in him 
the exclusive right to use the streets of the city for water 
purposes for thirty years from the date of the contract, 1s 
to do violence to its terms, which imply that the rights 
its involved in furnishing water, and 


spoken of are the rigl 


thev are to be exercised not by Starr. who was merely the 


I2 


contractor, but by some water company to be thereafter- 
wards formed, which would take the completed works 
from him and furnish the water in question. 

The proper construction of the reservoir, the sinking of 
the artesian wells, the completion of the system so as to 
afford a sufficient fire supply, etc., necessarily preceded 
the vesting of the rights for thirty. years, and could not 
accompany or follow it. 

Express words are not necessary to constitute a condi- 
tion precedent; whenever the act of one party must 
necessarily precede the act of the other, it is a condition 
precedent irrespective of the language used. 

It is said in Davis v. Gray, 16 Wallace, 229, that 
‘there is a wide distinction between a condition prece- 


dent where no title is vested and none 1s to vest until the 


° 
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“ condition is performed, and a condition subsequent operat- 
“ing by way of defeasance. In the former case equity 
‘can give no relief. The failure to perform is an inev- 
“ itable bar. No right can ever vest. The result 1s very 
“ different where the condition is subsequent. There 
“ equity will interpose and relieve against the forfeiture, 
“ upon the principle of compensation, where that principle 


“can be applied, giving damages, if damages should be 


“ given, and the proper amount can be ascertained.” 

It may be that even the non-performance of a condi- 
tion precedent may be excused when caused by the 
party imposing the condition, but it is not pretended 
that the city in any way prevented Starr from complet- 
ing his contract, prior to December 12, 1881, the date of 


the forfeiture. ° 


~~ 


ed 


I1l. 


lk THIS WERE A CONDITION SUBSEQUENT, THE RESULT IS 


THE SAME, 


What more could the citv do than it did do, to termi- 
nate the contract so far as entry into new territory, ex- 
clusive rights for thirty vears, and its obligation to take a 
certain amount of water and pay a certain amount there- 
for, were concerned: 

If this were the case of a public grant of property, the 
legislative assertion of resumption would be sufficient 
( Schulenburg v. Harriman, 21 Wallace, 44), but it is not, 
nor is ita Case of the grant of corporate privileges, (which 
the city had no power to grant and which it did not pre- 
tend to grant,) so that judicial judgment of forfeiture was 
in no respect required, nor could the interposition of the 
court be invoked for that purpose. 

Whatever rights or interests Starr acquired in the 
streets arose by private contract, and were not franchises 
in the sense of being a “ branch of the King’s prerogative, 
«subsisting in the hands of the subject,” which the city 
council had no power to confer, and which could only 
emanate from the sovereign power of the state. A license 
by a city to a railroad corporation to run tracks along the 
public streets is not a franchise. (C. Crty &. 2. Co. v. 
The People, 73 M., 547; Alet. City BR. Co. v. Chi. W. 
Div. R. Co., 87 lll., 322.) Nor is membership in a board 
of trade, though carrying with it privileges not enjoyed 
by all as of common right, ( Board of Trade v. People, 


91 Ill., 83.) Nor does guo warranto lie to declare legisla- 


ry 


tive acts of a citv council void. (High on Extr. Rem. 


Considered as a private contract, though upon a subject 


~ ,* | nh - i. : ~ | , - he 
of public concern. the action of the city was all that was 
“4% : : " 4 "y :?% | +4 if +}, : cry ‘ ; ] f |g ] mo . 
requisite to put an end to 1t. 1b thi ore uUnCdS Or dol SO 
existed. 
It is asserted. ] fever. that the failure in performance 
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was waived by the city. The bill avers as follows (P. 


—— 


? + 
Rec., 13): “And your orators further show unto your 
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‘ T[onors that after the said citv council made its unlaw- 


ful attempt as aforesaid to cancel and annul its said con- 


‘tract with said Starr, and to confiscate the property of 


- | ; 7 - 
‘ your orators, bas d theréon, the defendant continued to 


S| 
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to it bv and through 


S| 
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“ take and use the water furnished ' 
said system of water-works and to pay for the same at 
“the times and in the amounts specitied on a schedule 
thereof hereto annexed, marked ‘Schedule Cy) refer- 
ence to which is hereby made and the same made a 
** pal t hereof. 


“That this use of said svstem of water-works by the 
‘ defendant to supply its school-houses and other build- 


as ' Ri ee 
Ings was, and is, a direct and unqualified act recogniz- 


ing the rights of your orators as they are herein set 


I do not find a “Schedule C” attached to the bill, but 


oe i : eT es 
assume that it is the same as complainant's “ Exhibit [. 


page 190 of the printed record. This exhibit shows that be- 
; rgagry or {Qo ly 7° ’ a ‘ } \] “¢*) a ee } > ee . 
tween oeptemDbdel a rand swiarcn Q, I .. tne cry 


allowed something over forty bills for water furnished to 


school, fire and police departments, varying from $1.25 
sor = 
upwards, and amounting in the three years and one-half to 


. 


1 


less than $700. And the question is whether, where 


— 
cyt 


water-works are partially constructed and the city takes 


a > to : ae . : . Soom 61 oe . - 
as a privat individual some of the water thereby furn- 
ished, it 1s estopped from insisting upon the forfeiture of 

‘ . ° : > > . . b ] — | 
the exe cutory part of the contract not complhed with by 


the contractor: Che rule as to munk pet corporauvions IS, 
] : ] ‘ ; ; 7 ] - . ] . 

that before the doctrine of estopne! can be invoked. there 

must have been some positive acts by the municipal offi 
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cers which may have Induced the action of the adverse 
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and whoere it Would De Mmcecau table Lo permit the 
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corporation to retract What its oihcers had done. 


Logan County v. City of Lincolu,81 ML, 139. 


So in Zoiiman v. San Francisco, 20 Cal., 107, Field, 
+ points out that the party alleged to be estopped 
must be in a situation where he 1s entirely free to elect to 
accept or not, and where such election will or may in- 
fluence the ‘a nduct of the olher partly of ih j e/ereuce lo the 
worrke self. The mere refendion and use ot the benefit re- 
sulting from the work-—where no such power or freedom 
ot election exists, or where the election cannot influence 
the conduct of the other party with reference to the work 
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ment : , * 0, too, Where Work is done upon the 
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presumption of a waiver of conditions in a special con- 
tract for erecting a building thereon, and it cannot be that 
lons of water. not furnished 
under any covenant in the contract, could be properly 


, 


wht to exciude this contractor 


— 


held a waiver of the r 
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or his successors from new territory, or bring the city 
under an obligation to pay $8,500 annually, for thirty 
years, for hydrant water. 

Waiver is a question of intention merely, and there is 
nothing in this record to indicate an intention to waive. 

A waiver of a breach of condition never occurs unless 
intended, or when the act relied on ought in equity to 
estop the party from denying it. 

Diehl vy. Adams Mut. Lns. Co., 58 Pa. St, 
4435 
Wells vy. Selzvood, 61 Barb., 238. 


It is said, however, that as to the failure in the matter 
of water supply in case of fire, by reason of the small size 
of the main pipes put in the streets, the city is estopped 
from complaining because it is claimed that the size of the 

ic mains was shown on a map exhibited to a committee of 
the city council, who did not object to the mains on the 
ground of their size. ‘The committee in question accord- 
ing to complainants’ witness Supplee, consisted of Messrs. 
Marsh, Pettigrew, Paige, the mayor and city clerk. 
(P. Rec., 58.) 

Mr. Supplee testifies (P. Rec., 63): “I spoke to him 
“ (Mr. Marsh) about the mains and the sizes, and he said 


‘“ that he would rather leave that tous. * * * I gave 


a 


‘him the map and in the course of ten days I went to see 


‘him and asked him if he had decided on accepting the 


. 


‘size of the mains and had signed a paper. He said no: 


‘that they would leave that to us, as to the sizes of the 


° 


‘mains. He said, ‘ you put the mains in, and you are the 


79 


ones to be the proper judges of the size.’ ’ 


° 
¢ 


Mr. Marsh says (P. Rec., 322) that he has no recol- 


lection of any such map; that he did not claim to be an 


expert in such matters, and that he raised no objection to 
the method of construction of the works or to the details. 
The only suggestion he made was that the foundation of 
the stand-pipe was not being properly built. That was 
only a suggestion and not an objection. 

Mr. Pettigrew testifies (P. Rec., 301) that he never 
made any suggestion; and never went to the works 
officially during their construction; that no suggestions 
were made by the committee in reference to the con- 
strucuon of the works. “ The way I remember it, Mr. 
« Starr was bound by a contract, and he would be held to 
“the fullfilment of that contract upon the acceptance of the 
“works. We considered that it would not be at all proper 
“on our part to dictate or interfere with him in his con- 
“struction in any way.” 

Robert T. Kelly, the city clerk, testifies (P. Rec., 378) 
that he had never seen the map in question; that they 
had never filed such a map with the city; if it had been 
made for the city it would properly belong to his files. 
« | know there never was such a map filed with the city, 
“ because I would have it if there were.” (P. Rec., 319.) 

P. C. Haley, also a member of the committee, testifie? 
(P. Rec., 242), that he was on the committee from the 
commencement of the works tll the end; that the only 
map he recollects was the one produced before the 
council (not the map referred to). 

The only suggestion he made about the construction of 
the works was (P. Rec., 243) that on the Marion street 
hill the pipes were not being properly protected from 
frost. Also that the hydrant at Marion and Broadway 
should be on the corner and not near the alley. This 


suggestion they did not follow. “1 didn’t protest very 


Is 


« hard; of course I gave my views.” Tle also'said some- 
thing against laying the pipes across the Jefferson street 
bridge. ‘ Aside from those three instances, I have no 
“recollection of ever having anything to say to Mr. 
« Starr or his employes in relation to the construction of 
‘ the works.” 

“ From the appomtment of the committee unul it was 
‘discharged * * * it sortofdiedout. * * * They 
“ never had a meeting of the committee.” (P. Rec., 244.) 

The Circuit judge holds (P. Rec., 31) that because the 
committee may have seen a map and suggested no 
changes, the contractor was not relieved from his cove- 
nant to make thereby a water-system which should be 
effective for fire purposes by throwing five streams of an 
inch and a quarter simultaneously to the height of one 
hundred feet, but that it was a case of mutual mistake, 
and therefore the contractor should have a reasonable 
time to correct the difficulty. 

But the evidence fails to show that the city council ever 
approved of the four-inch mains, and it is clear that the 
ascertainment scientifically of whether five inch and a 
@uarter streams of one hundred feet in height could be 
obtained where the mains were only four inches in diam- 
eter, was left to the contractor, to whom it belonged. 

He was bound to know this before he put in the mains, 
because he had contracted for a certain supply in case of 
fre. ‘To hold that because the city did not stop Starr 
from putting in four-inch mains and may be _pre- 
sumed to have believed four-inch mains sufficient, there- 
fore the contractor was justified in a like belief, and that 
that constituted a mutual mistake, is to hold the city to 
an affirmative responsibility for the failures of its own 


contractor. 


EP cre ae ta, 
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This map question arises under the first supplemental 
contract (P. Rec., 24), which provides “that nothing in 
“this supplemental contract releases the said party of the 
“first part from his obligation to furnish the necessary 
“amount of water for all purposes, as specifed in the 
‘original contract.” 

Again, it is held by the court that complainants were 
entuiled to further time to sink artesian wells, upon 
the ground that the city had agreed to allow Starr to re- 
sort to springs for water supply. But the city simply gave 
its consent by the second supplemental contract (P. Rec, 
25), that Starr might seek his supply from the Brown 
spring, and required him, if the springs did not supply 
the quantity required, to sink the artesian wells, and it 
was especially provided that the supplemental contract 
should not “in any way relieve said first party from 
‘any of the other covenants and obligations by him as- 
‘sumed in said original contract.” The date of this sec- 
ond supplemental contract is October 9, 1880, and there 
is nothing to indicate the slightest intention of a waiver as 
to time. 

On the 13th of December, 1881, the city could have 
either rescinded the contract or permitted Starr to go on. 
It rescinded the contract, and from thence to the filing of 
the bill insisted that neither Starr nor his successors could 
go on and complete the contract and hold the city bound 
by the covenants on its part. 

Even if a court of equity had jurisdiction to protect 
Starr or his successors in the use of the works so far as 
completed, it does not follow that the court could enable 
Starr to do what he ought to have done years before the 
bill was filed, and then enforce against the city its cove- 


nants to give the water company exclusive rights in its 


20 
streets for thirty years and to pay $8,500 annually for 
water from hydrants put up under the court’s direction. 
If the condition were a condition subsequent, the only re- 
lief the court could accord, if any, would be protection in 
what had been done, but the covenants involving exten- 
sion into new territory and exclusive rights and thc pay- 
ment of so much money could not be enforced if the city 
had the right to rescind and had exercised it. And this 
relief, if possible to be extended, would rest on the same 
ground that recovery is permitted where a party has ful- 


filled, but not in the manner or not within the time pre- 


scribed and the other party is in possession of the work. ° 


:Y. 


THE COMPLAINANTS WERE NOT ENTITLED TO RELIEF IN 
EQUITY. 


In The City of Quincy v. Bull £ al., 106 Ulinois, p. 337, 
the city of Quincy had by ordinance granted to a con- 
tractor in 1873 the exclusive right to construct, maintain 
and operate water-works in the city for thirty years, 
which were to be constructed to a specified extent within 
a time limited. The contractor fully complied with the 
terms of the ordinance, and for eight years continued to 
operate the works. In 1882 the city repealed the ordi- 
nance and insisted that it was void for want of power. 
The owners of the water-works filed a bill setting up the 
facts, and obtained an injunction against interference by 
the city with the extension of the system in defined par- 
ticulars. No question as to the remedy appears to have 
been raised. y 


The Supreme court of Illinois held (p. 352) “no more 
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“to be involved here than the simple law of contract 
“whether a municipal corporation may at its will repudi- 
“ate the obligation of a fair contract which it had made, 
‘and which it was authorized to make,’ and of course 
that it could not do so. 

As to the “exclusive use,” the court declined to ex- 
press an opinion of its validity, because the question raised 
Was not as to exclusive use, but of use at all (p. 348). 

But in the case at bar the contractor had confessedly 
failed to fulfill the contract, and the city of Joliet had 
terminated it. 

The decree under review gives complainants more time 
to complete than the contract originally allowed for the 
entire construction, points out what they must do. to 
finish the works as required by the contract (of which 
their bill shows profound ignorance ), defines these matters 
in advance, so that complainants may not advance money 
to discharge their obligations without a comfortable as- 
surance that it can be done without risk, and, thereupon, 
in eflect, requires the city to specifically perform. 

Is this decree a proper exercise of the jurisdiction of 
the court? 

The complainants had not performed and made no offer 
to perform. The decree prescribed what must be done to 
constitute performance, but did not define what was to be 
done if complainants did not do what it was decreed they 
must. 

Thus the city is enjoined perpetually from interfering 
with complainants in the use of the streets for water pur- 
poses, including extending the mains “to parts of the 
“ city not now reached by such mains,” while no provis- 
ion is made if complainants refuse or neglect to do what 


the court holds must be done. 


i) 
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This was held erroneous in J/arb/e Company v. Ripley, 
ro Wallace, 354, in which the injunction was uudil the 
further order of the court, just as in this case there is an 
attempted reservation of jurisdiction. 

The general rule is that specific performance will not 
be decreed of a contract requiring the direct superintend- 
ence of the court, nor where the contract or duties to be 
performed are continuous. 

In /eoss v. The Union Pac. Pe. Co., 1 Woolworth, p. 
26, it was held by Mr. Justice A/?//er that unless the court 
can decree specific performance of ‘he whole of a contract 
it will not interfere to enforce any part of it; nor will, it 
enforce an executory contract unless the remedy is mu- 
tual; nor where the performance is continuous, extending 
over a number of years. 

Marble Co. v. Ripley, 10 Wallace, 339. 
Danforth v. Bk. AM. Co., 30 N. J. Eq., 12. 


In general specific performance of building or construc- 
tion contracts will not be decreed because the court can- 
not by its ordinary means and instrumentalities enforce 
its decree, as for instance, to work a gravel pit, 77/7 
v. Brandon, § Ves., 159; construct a railroad, S.-W. 
Railway v. Wythes,1 WK. & J., 186; or work quarries, 
hooth v. Pollard, 4 Y. & C. Exch., 61; or mines, Pollard 
v. Clayfon, 1 K. & J., 462. 

Had the court jurisdiction to decree to complainants 
exclusive rights for thirty years? 

Section t of an act of the General Assembly of 
lilinois, entitled «An Act to enable cities and villages to 
“contract for a supply of water for public use, and to 
“levy and collect a tax to pay for water so supplied, 


‘“ approved April 9, 1872,” provides: 


P- ee 


& 


Dan a 
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“That in all cities and villages where water-works may 
* hereafter be constructed by an incorporated company, 
* the city or village authorities in such cities and villages 
~ “may contract with such incorporated company for a 
‘ supply of water for public use, for a period not exceed- 
“ing thirty vears,” (1 Starr and Curtis’ Annotated 
Statutes, p. §45), but this does not impart the power to 
contract away exc/usive rights for thirty years. 
The power to license and regulate a lawful and neces- 
sary business will not give the corporation the power to 
make contracts which create or tend to create a mo- 


nopoly. 
t Dillon on Mun. Corp. ( 3d Ed.), § 362, 


and cases cited. 


& 

However it may be as respects the power of the Leg- 
islature to make the grant exclusive, no such power, It is 
clear, can be exercised by a municipal council unless 
plainly conferred. 

2 Dillon Mun. Corp. (3d Ed.), §§ 692, 695. 

Slate v. Con. Gras ca. Id Ohio State, 202. 

/udianapolis v. Lid. Gas Co., 66 Ind., 396. 

Cay of B. St. L. ¥. H. St. Lee GOs CH, 80 
bradwell, 47. 

Same v. Same, 98 Ill, 415. 

In the instance of business of a public character, as fur- 

=a 


nishing illuminating gas (WV. O. Gas Co. v. L. Light Co., 
115 U. S., 658), or water (AV. O. Water- Works Co. v. 
Rivers, 115 U.S.,674), the general assembly might grant 
exclusive rights, but a municipal body could not unless so 
authorized. 


Nor could the court enforce the extension of the sys- 


24 


tem into parts of the city not already reached, because 
this would require a continuous performance for thirty 
years. 

Nor could the court enforce payment for thirty years 
of $8,500 per annum, in quarterly installments, for water 
furnished through sixty two-way fire hydrants located in 
eight miles of streets. This would be continuous for 
thirty years, and involve the direction of the court as to 
the location of the hydrants, and the ascertainment by the 
court as to whether five one and a quarter inch streams 
could be simultaneously thrown one hundred feet high 
through each of any five of said hydrants. 

Nor could the court have compelled Starr to specifically 
perform, so that the remedy is not mutual. 

In fact, when the city rescinded the contract, Starr or 
his successors had a complete and adequate remedy at 


law, and the complainants stand in no better position. 


V. 


The case disclosed by the evidence seems to be as fol- 
lows: The contract was entered into by the city in good 
faith, and in the confident expectation that Siarr would 
comply with his covenants within the time prescribed, 
namely, by May 14, 1881. On the 7th day of June, 
18So, Starr wished the number of miles of street mains 
to be enlarged from eight to ten, and the number of hy- 
drants to be located to be enlarged from fifty to sixty, and 
the annual rental to be paid by the city to be enlarged 
from $7,000 to $8,500, and these additions were accord- 


ingly etlected by the first supplemental contract (P. Rec., 


ty 
ty 


24), which, however, provided that nothing contained in 
it should release Starr from his covenants. Afterwards, 
on the gth of October, 1880, the city consented, without 
prejudice, that Starr might seek his supply from the Brown 
spring in lieu of artesian wells, provided if he found 
the springs insufficient, he should sink the wells as 
required by the original contract, so the second supple- 
mental contract (P. Rec., 25) was entered into, but by 
its terms Starr was not thereby relieved from the cove- 
nants and obligations of the original contract. On the 
rith of April, 1881, the time for the completion of the 
works was extended to October 1, 1881, “ provided that 
“the interest of the city shall in no way be prejudiced 
“thereby.” (P. Rec., 184.) In July, 1581, the appro- 
priation ordinance was passed by the city council for the 
fiscal year commencing July 1, 1881, which included the 
sum of $5,000 for water rent for sixty hydrants nine 
months. This was undoubtedly nine months from Oc- 
tober 1, 1881, and demonstrates that on the 29th of July, 
1881, the city believed that the works were to be com- 
pleted in accordance with the contract (P. Rec., 185). 
November 14, 1881, the water-works company sent a 
communication stating that the works were completed, 
and asking an early day for the test. The test was ap- 
plied in December and failed, and Starr, on the 12th of 
December, offered to put in one set more boilers (P. 
Rec., 186), though that would not have obviated the dif- 
ficulty. On the same day the city refused to accept the 
water-works, and declared the contract forfeited, deter- 


mined and annulled. (P. Rec... 186.) 


The tests applied in December, 1881, had relation to 


the five simultaneous streams of one hundred feet high, : 
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and notwithstanding the contractors shut off several miles 
of their mains (P. Rec., 225,) and used unusual methods 
to increase the steam power (such as kerosene, page 284), 
the result wasa failure in performance. [ut the rescis- 
sion does not rest solely upon the failure in fire capacity, 
important as that was. All other grounds of rescission, 
as the failure to dig artesian wells and to construct the 
reservoir, and failure in the purity of the water, mus: be 


considered in justification of defendant’s action. 


These and other grounds are set out in the preamble 


of the resolutions of rescission. (P. Rec., 43). 


It appears that in June or July, 1852, a receiver 
of the water-works was appointed upon a creditor’s 
bill; that the sale took place and that the purchasers 
were put in possession, on the 25tn day of August, 
1883. Up to that time there appears to have been no 
interference by the city with the running of the works as 
far as constructed. Complainant’s witness, Knowlton, 
testifies (P. Rec., 114) that there was no interference in 
making repairs from October, 1851, to September, 1833. 
On the 11th of August, 1883, the mayor notified the 
new water-works company that since the rescission of 
the contract the city of Joliet had made no other or 
further contract, and that any steps taken by the com- 
pany would be without the city’s consent or permission 
and at the company’s peril. (P. Rec., 251.) From 
the 25th of August, 1883, to May 8, 1884, there seems to 
have been no objection by the city to the company re- 
pairing existing mains, except in @ne. instance. enly; 
~and on the 8th of May, 1884, leave was granted for the 
purpose of making repairs upon condition that the city’s 


rights should not be affected thereby, and the under- 
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standing that the city denied the existence of any contract. 
(P. Rec., 252.) 

The mayor testifies (P. Rec., 253): 

“T have not objected to their going on and doing any 
“repairs they pleased, if they did not wish to hold the 
“city bound by any obligation they might incur by the 
“Starr contract. * * * ‘The only concession required 


‘was that they would go on as any private individual, 


e 
. 


but not holding the city bound by any contract that 


‘Starr might have made.” 


The bill was filed August 7, 1884, and it alleges on 
page 16 of the printed record that the city council were 
about to employ counsel to commence proceedings against 
complainants, etc. But the averment is specifically denied 


by defendant. (P. Rec., 40. } 


The city seems to have been willing that the company 
should preserve what it had, and furnish water to whom- 
soever desired it, but unwilling that the company should 
have exclusive rights for thirty years, or extend its mains 
into new territory, and unwilling to be held to a covenant 


to pay $8,500 per annum for water from the hydrants. 


If the court had inhibited interference with the existing 
plant, that would have been an entirely diflerent thing 
from the decree which was entered, which in effect com- 
pels the city to perform the contract so far as it 1s con- 
cerned, and allows Starr and his successors to perform on 
their part at their leisure, and although they have not in 
their pleadings offered to perform or professed readiness 


to do so. 


We submit that this decree cannot be sustained upon 


’» 
2¢ 


this record, and that its erroneous character is rendered 


the more apparent by the clause (page §5) that “for the 


“purpose of fully carrying out this decree, and of pre- 


“serving and enforcing the rights of the respective par- 
“ties hereunder, the court doth retain jurisdictzon of this 
‘“ cause to make such other or further order from time to 


‘time as may be necessary in the premises.” 
Respectfully submitted. 


MetvitLe W. FuLuer, 
Of Counsel for Appellant. 
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THE CITY OF JOLIET, 


‘ | Appellant, Appeal trom the 
+ ’ Northern District 
4 JOSEPH HILLER FOSTER er al of Ilinois 
\i lppellees 
‘ — 
ABSTRACT OR STATEMENT OF THE CASE. 
(dhe lPereHnCHSR aTeP lo Pages ar thi sinval iY cord 
This is an appeal from a decree in equity, (pages 109 
f 115 of record), upon a_ bill filed by the appellees. The 
suit relates to certain water-works which were designed 
ve ; , , 2.4 . 
to supply the city of Joliet and its citizens with water for 
domestic, manufacturing, sanitary and fire purposes. The 
complainants, in their bill, claim to have succeeded to the 
rights of Jesse W. Starr, Jr., who contracted with the 
, city of Joliet for the construction and maintenance of such 


water-works 
/t is maintained for the appellee that the decree should 
nol have been granted on the bill; that the complainants 


were not entitled lo relief in equity on the case as made by 


the bill, but especially not upon the evidence ; that the case 
showed failure, mexcusable failure of performance, while 
the bill presented the theory of performance, seithoul offer 
to do more; that the opinion of the court in itself showed, 
mn substance, that there was such fatlure : that the contract 
relied upon by the complainants was determined on account 
of such failure December 13, 1881, and that it was error 
in the dee to revive and prolong and provide for the 
execution of the contract, which was done in such a way as 
practically to make a new contract, ec. 

The cause for which the suit was brought was that the 
appellant, the city of Joliet, had on the 13th of December, 
1851, which was after the expiration of the contract time 
for the completion of the works, declared that on account 
of the required work not having been done or completed, 
all rights in respect thereto which had been granted to 
Starr, his successors and assigas, should be and were re- 
voked, (Rec., 28); and for the further cause that from that 
time forward up to the time of the filing of the bill; the 
city had not recognized the rights of the appellees, as 
successors of Starr, but had refused to recognize such 


rights, and with some exceptions, noted at pages 33-35 


of the record, had either taken steps to prevent, or 


threatened to take steps to prevent, the complainants from 
opening the streets to repair the mains which were laid 
by Starr. Consequently the complainants charged that 
since the works came into their possession, on or about 
the 31st of August, 1883, the attitude of the city toward 
them had been such that they were unable to repair and 
preserve and protect the mains without incurring continu- 
ous risk of having their employes and agents arrested and 
imprisoned by the city, and the expense of defending them, 
and had lost or been prevented from receiving custom 


from persons who would have otherwise been consumers 
or water-takers, so that they charged that they had “ no 
“ alternative left for the conservation of their property, 


“ rights and privileges but to appeal to the tribunals es- 


“ tablished by law.” (Rec., 37.) 


The protection of the existing property, or the promotion 
of security in reaching the street mains which the com- 
plamants might desire to repair, seemed, therefore, to be 
the object of the bill, and the prayer thereof, which will 
be presently quoted, accorded with that object, as it asked 
for nothing specially but an injunction, which would have 
been applicable to such existing works within the city 
limits, placed there by Starr. 

The attitude of the defendant, now appellant herein, 
was that it stood by the declaration of forfeiture which 
was so made by the city council on the 13th of Decem- 
ber, 1881. It claimed that Starr had not observed the 
contract, and that in the very clause thereof which granted 
any rights to him, or any successor, it was declared that 
in case of the failure of said Starr to construct or main- 
tain the water-works, as in the contract agreed, the rights 
and franchises thereby granted to him should cease and 
determine, (Rec., 45.) Various matters introduced into 
thre bill, and also put in evidence by the appellees, show 
that the city consistently occupied that attitude. (Rec., 
25, 32, 33, 340. ) 

Although one of the principal objects of providing a 
system of water-works was to supply the means of ex- 
tinguishing fires, the water-works which were prepared 
by Starr have never on any occasion been used for that 
purpose. They failed to meet the test which was thought 
to be reasonable to show their sufficiency. Such failure 


was attributable, along with other things, to such inade- 
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quacy of the mains or water-pipes that “it would be 
“impossible to get any fire service that would anywhere 
“near conform to the requirements of the contract.” 
(Rec., 610. ) 

It was not maintained in the court below, and will not 
be likely to be argued here, that the city ever came under 
any obligation to pay any rental for fire: hydrants, for 
they were never used by it. Therefore, the city ought 
not to have been held amenable to any objections to its 
course in this matter, in not having asked for any fire-hy- 
drant service, and consequently having paid nothing 
therefor. The matter is, however, noticed here because 
the opinion of the learned district judge, by whom the 
decree was pronounced, refers to an expectation of Starr 
that moneys would be coming in to him from the city upon 
the completion of the works, and a contrast as between 
expectation and actualities was drawn by the learned dis- 
trict judge, somewhat in the form of an excuse of the 
water-works company which Starr had organized before 
the failure of the works was demonstrated. But any dis- 
appointing effect in that the city did not pay money which 
never became due from it, ought not to -have been 
charged to the city. 

The decree which was rendered by the Circuit court 
herein is objeeted to because it denies the right of the city 
to take advantage of Starr’s failure to perform the con- 
tract; also because it not only enlarges the time for per- 
formance, but in effect makes a new contract: also be- 
cause the case does not upon the proofs show that the 
appellees were entitled to any relief in equity, nor does it 
show any inadequacy of the remedy at law; also because 


while the bill was apparently a mere injunction bill, hav- 


ing reference to the promotion of the complainants’ se- 


curity as to existing mains, etc., in opening streets and 


making repairs of mains, ete., the decree turned the case 


into one-of instruction from the court as to what the ap- 


pellees ought to do, and enlarged the sphere of action be- 


yond any special prayer of the bill so as to make it safe 


for the appellees to go forward and make indefinite and 


unlimited extensions of the system of water-works in the 


city, and would thereby secure to the appellees for the full 


contract period of thirty years an exclusive monopoly. 


The propriety of sustaining the bill o 


such a case 


as was made upon the proofs will also be questioned. 


Such proofs show, as appears from the opinion of the 


learned district judge. and also from the decree itself, 


that in the main and leading features of the contract 


there was nothing like any satisfactory or reasonable per- 


formance by Starr. while at the same time the bill did not 


offer any such performance. 


The decree will 


be chal- 


lenged as unauthorized, and as extending rights and priv- 


ileges to the appellees to which they were not entitled. 


For convenience of reference, and also in order to show 


the case as it was presented by the bill and answer, and at 


the same time to show the construction which was put by 


the learned district judge upon the case and the _ proofs, 


insertions will next be made herein of, r. 


the bill. 


The prayer of 


The articles of agreement between Starr 


and the city, including the first and second supplemental 


contracts. 


the bill. 


answer. 


of the opinion of his Honor Judge Blodgett. 


ize} 


A brief statement of the 


An epitome of the decree. 


An extended statement of the contents of 
contents of the 


An epitome 


The prayer of the bill was that the city, the city 


council, mayor and other officers, etc., of the city should 


be restrained by an injunction from commencing any suit 
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against the complainants, now appellees herein, or 
their agents or representatives, having for its object or 
purpose the forfeiture, cancellation, avoidance and annul- 
ment of the contract which was said to have been made 
by the city with Jesse W. Starr, under the date of March 
15, 1880, including two supplemental contracts, dated 
respectively June 7, 1880, and October 9, 1880, relating 
to the construction of such water-works; the complainants 
claiming to be the assignees of the contract and the own- 
ers of all privileges, liberties, easements, franchises, rights, 
and rights of property therein and thereby granted to 
Starr; and also from in any way or manner interfering 
with or molesting, by any force, threats, intimidation, ar- 
rests, suits, actions, complaints, or in any manner other- 
wise, either the complainants, or their agents or emploves, 
in the use of the streets of the city for water-works pur- 
poses, under and by virtue of the terms of said Starr con- 
tracts with the city, or in the use of said streets, or any of 
them, for the purpose of laying therein water mains and 
pipes, hydrants, special castings, and fitungs and valves, and 
maintaining, altering, changing and repairing the same, 
or any thereof, at any time or times, as complainants should 
deem necessary for their proper use, preservation and 
‘protection. Also, that the complainants should have such 
further and other or different relief in the premises as the 
nature of their case should require and to the court should 
seem meet. 

| NOTE. It is maintained by the appellant and fully ap- 
pears from the evidence and also from the decree, that the 
contracts were not performed by Starr nor by the appel- 
lees who claimed through him, and that no sufficient ex- 


cuse for the breach of the same in the ‘matter of such 


non-performance is shown, and that the ccurt erred in 
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allowing further performance by the appellees and ex- 
tending the time for such further performance. | 

Such contracts were as follows ( Rec., 42): 

(2.) ARTICLES OF AGREEMENT, in duplicate, made this 
15th day of March Anno Domini eighteen hundred and 
eighty (1880), by and between Jesse W. Starr, Junior, of 
the city and county of Philadelphia and State of Penn- 
sylvania, of the first part, and the city of Joliet, in the 
county of Will, and State of Illinois, of the second 
part; 

WiTNEsseTH: That for and in consideration of the pay- 
ments and covenants hereinafter mentioned, to be made 
and performed by said party of the second part, said 
party of the first part does hereby covenant and agree to 
construct and maintain, in the most substantial and work- 
manlike manner, subject to the inspection and approval 
of the city council of said city of Joliet, an effective 
system of water-works to supply the city and citizens of 
the city of Joliet with water for domestic, manufacturing, 
sanitary and fire purposes; and the said party of the 
first part further covenants and agrees as follows, to wit: 

First. ‘To put down one (1) or more artesian wells, 
or as many as may be required to supply at least one-half 
(500,000) million gallons daily, and to put down from 
time to time new artesian wells, as the demand requires, 
so as at all times to furnish to the city and citizens of Jol- 
iet an ample supply of water for all the purposes above 
expressed, and to a depth that will insure good water. 

Second. ‘That he will construct one receiving reservoir, 
which shall have a capacity of at least two and one-half 
million (2,500,000) gallons, and shall be entirely protected 
from surface water, and into which reservoir the water 


from the said wells, as aforesaid, shall be conducted. 


Third. ‘That, if necessary, he will construct of the best 
material, subject to the inspection and approval of the city 
council of said city; a stand-pipe of sufficient height; and 
into which stand-pipe the water shall’be distributed through 
eight miles of street mains, located in such streets as may 
be designated by the said party of the second part. 

Fourth. That he will furnish and lay down in such 
manner as is now provided by the ordinances of the city 
of Joliet, eight miles of street mains, located as aforesaid, 
which shall be of the best cast iron, and of such diameters 
as the said city council may approve; said diameters not 
to be of more than sixteen (16) inches, and not less than 
four (4) inches: and which said mains shall be capable of 
standing a hydrostatic pressure of at least three hundred 
(300) pounds to the square inch, and shall be provided 
with all needful valves and stop-gates, and upon which 
shall be placed fifty (50) two-way fire hydrants, to be lo- 
cated by the party of the second part. And the party of the 
first part agrees that he will, at all times of fire, after the said 
water-works are in operation, furnish sufficient power to 
throw at the same time a one and one-quarter (11) inch 


stream at least one hundred ( 100) feet high through each of 


any five (5) of the said hydrants, or of any five (5) of any 


and all hydrants afterwards put in under this contract. 
And in case of any loss or damage occurring to the city 
of Joliet, or to any owner or person having an interest in 
property in said city, by reason of the failure of the party 
of the first part to furnish such supply of water and power 
as herein agreed, during any fire in said city, the party uu 
the first part hereby agrees to make good such loss to said 
city and any person injured as aforesaid. 

fifth. That we will furnish and put into complete 
working order pumping machinery, which shall cogsist of 


at least two (2) sets of first-class engines and two (2) 
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sets of first-class boilers, which shall be so constructed as 


to run separately or together, and which shall have a 


combined pumping capacity of at least three million 
‘ ( 3,000,000) gallons in twenty-four (24) hours, and which 
said engines shall be so constructed and located as to 
pump directly into and supply the mains as aforesaid for 


all fire purposes. 


Szxth. That he will, should it be required by the said 
party of the second part, place additional fire hydrants of 
the same kind as those aforementioned, at such points as 
may be designated by the said party of the second part, and 
for which he, the said party of the first part, shall receive 
an annual rental of forty (40) dollars per hydrant, from 
the said party of the second part; and the said party of 
the first part hereby covenants and agrees that he will 
furnish water free of charge, and at his own cost and ex- 
pense, to the city hall. And said party of the first part 


further covenants and agrees that trom and after the com- 


pletion of said works he will, at all times while this contract 
is in force, supply private citizens along the line of said 
street mains, and of street mains, if any, afterwards laid» 
with water for all domestic, manufacturing and sanitary 
purposes, at rates not exceeding the following, to wit: 
‘ Five (5) cents per hundred (100) gallons, for an average 


consumption of less than five hundred (500) gallons per 


day; four (4) cents per hundred (100) gallons for an 


average consumption of from five hundred (500) to two 


thousand (2.000) gallons per day: three and one-half 
: 4 | 


(34) cents per hundred (100) gallons for an average 


, 
~ 


consumption of from two thousand ( 2.000) to five thousand 


(5,000) gallons per day; three (3) cents per hundred (100) 


gallons for an average consumption of from tive thousand 


(5,000) to ten thousand (10,000) gallons per day, and two 


« 


and one-half (25) cents per hundred (100) gallons for 


ace pi hc shee seta 
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an average consumption of more than ten thousand (10,- 
000) gallons per day. 

Seventh. The party of the first part hereby agrees 
that in all cases of suits begun by said city, or any of its 
citizens, against the said party of the first part, service of 
process upon the superintendent in charge of said works, 


ge of said pumping engines, 


or upon the engineer in char 
shall give full jurisdiction of the party of the first part. 

And the said party of the second part hereby cove- 
nants and agrees to, and with the said party of the first 
part, as follows, to wit: 

First. ‘That the city shall give the water com’ ny ex- 
clusive rights to the streets for thirty (30) y ars for 
water purposes; provided, however, that in case of the 
failure of said party of the first part to construct or main- 
tain said water-works as herein agreed, the rights and 
franchises hereby granted to him shall cease and deter- 
mine. And further provided, that in excavating for and 
laying said mains in said streets the excavations shall be 
carefully guarded, and the party of the first part shall 
save and keep harmless the city of Joliet from liability for 
all injuries and damages that shall occur by reason of such 
excavations, and shall, as soon asthe work will permit, close 
said excavations and restore the surface of said street to 
the same condition as before said excavations were com- 
menced; and, provided further, that said excavations shall 
be so done as not to injure the gas-pipes and mains and 
sewers now in the streets. 

Second. That they will, in so far as they are or may 
be authorized and empowered by law, pass all needful 
ordinances to enable the party of the first part to main- 
tain and operate the water-works herein contracted to be 
be built by him, for the period of thirty (30) years, or 


until such works shall be purchased by the -party 
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of the second part as hereinafter provided; and during 
such period, or until the said works shall be purchased, to 
pay the said party of the first part an annual rental of 
seven thousand (7,000) dollars for the said fifty (50) 
two-way fire hydrants, to be located on the eight (8) 
miles of street mains as above described, said sum to be 
paid in four equal quarterly installments. 

Third. That they will pass all needful ordinances to 
preserve the purity of the water, to protect the property 
and machinery of the said party of the first part from 
damage by malicious persons, and to prevent the waste 
of water. 

Fourth. ‘That they will bear the cost of relaying the 
pipes of the said party of the first part should they at any 


time so change the grade of the streets in the city of 


Joliet, in which the pipes of the said party of the first 


part may be laid, as to make it necessary to relay said 
pipes. 

fifth. ‘That in the annual appropriation bill and tax 
ordinance, each year, it will levy a sufficient sum to pay 
the annual rental of said hydrants, which said tax, when 
collected, shall be held inviolate for that purpose. 

And it is further covenanted and agreed by and be- 
tween the parties hereto that the said party of the second 
part shall, at the expiration of fifteen (15) years from the 
first day of January, Anno Domini eighteen hundred and 
eighty-one (1551 ), have the privilege to purchase from 
the said party of the first part, the said water-works, with 
all its franchises, rights and property thereunto belonging 
or appertaining, at a price that may be agreed upon be- 
tween said first and second party, or in case of failure to 
agree, at a price to be fixed by five (5) arbitrators, who 
shall be disinterested parties, to be selected by the parties 


hereto as follows, to wit: 
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Two (2)-by the party of the first part and two (2) by 
the party of the second part, and these four (4) to select 
the fifth (5), none of whom shall be residents of the State 
of Illinois, and two (2) of whom shall be well known 
hydraulic engineers; provided that there shall be no ar- 
bitration in case the city does not wish to purchase; pro- 
vided, further, that the said party of the second part shall 
not be obliged to take the said water-works and appur- 
tenances at such valuation, but may, upon the payment of 
the costs and expenses of the said arbitrators, decline the 
same; and it is further agreed and understood by and be- 
tween the said parties, that if the said party of the second 
part shall decline to purchase as aforesaid, this contract 
and the rights of the, parties thereunder, shall continue 
and be of full force and effect, provided, however, that 
the said party of the second part shall have the right to 
purchase upon the same terms as hereinbefore provided, 
at the expiration of each successive fifteen (15) years, 
upon six (6) months’ notice of such intention. And it is 
further understood and agreed that should the party of 
the second part purchase the said water-works as afore- 
said, the expenses of arbitration for that purpose shall be 
borne equally by the parties to this agreement, and the 
party of the second part shall assume any and all liabili- 
ties of the party of the first part incurred in and about 
said water-works, not exceeding, however, the price to 
be paid therefor, a statement of which liabilities shall be 
furnished said city before said purchase is con- 
summated, the amount of which liabilities shall be 
deducted from the price fixed to be paid by thé said party 
of the second part to the party of the first part for the 
water-works, franchises, rights, property and appurte- 


nances thereto belouging. 


And the said party of the first part further covenants 
and agrees that he will, as fast. as an assured annual in- 
come at the rate of fifteen hundred (1,500) dollars per 
mile can be secured, extend the said mains beyond the 
length of eight (3) miles as aforesaid, and the said party 
of the second part agrees to rent at least five (5) fire 
hydrants on each mile of such extension, when made at 
its request, and pay therefor to the said party of the first 
part an annual rental of forty (40) dollars per hydrant, 
for which a tax shhll be levied as aforesaid. 

And the said party of the first part further covenants 
and agrees to begin the proposed works as aforesaid, 
within sixty (60) days from the date of this agreement, 
and to finish them within one (1) year after such sixty 
(60) days. 

All the covenants and agreements herein mentioned to 
be performed by the party of the <irst part shall be ob- 
ligatory upon his associates, successors and assigns, and 
all covenants herein made-to and with the said party of 
the first part, shall also apply to and be for the benefit of 
his associates, successors and assigns, and the term “ party 
of the first part,” whenever herein used, shall include his 
associates, successors and assigns. 

In witness whereof, the said party of the second part 
has caused the seal of the city of Joliet to be affixed, and 
these presents to be signed by the mayor and city clerk 
of the said city, and the party of the first part has set his 
hand and seal, the day and year tirst above written. 

Kpwin Porter, J/ayor. 

SEAL OF CITY. Jesse W. STARR. |SEAL. | 

Attest: 

Rospert T. Keviy, Cvly Cler’. 


(Rec., 50; 20.) 
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First SuPPLEMENTAL CONTRACT. 


Supplemental agreement, made this seventh day of 
June, Anno Domini one thousand eight hundred. and 
eighty (1880), between Jesse W. Starr, Jr., of the city 
of Philadelphia, party of the first part, and the city of 
Joliet, party of the second part, witnesseth: 

That the contract between said parties for the con- 
struction of a system of water-works of date of March 
r5th, Anno Domini one thousand eight hundred and 
eighty (March 15th, 1880), is hereby modified in the fol- 
lowing particulars only, and none others, viz: 

First. ‘The number of miles of street mains which 
the party of the first part shall furnish and lay down in 
said city shall be ten (10) instead of eight (8), as pio- 
vided in said original contract, and the number of hydrants 

_ to be located on said ten (10) miles of street mains shall 
“be sixty (60) instead of fifty (50), as provided in said 
original contract. 

Second. The size of said street mains (within the 
limits of four (4) and sixteen (16) inches in diameter 
provided in said original contract) shall be designated 
in the first instance by the party of the first part, and a 
map or plat thereof showing the sizes of said mains in the 
different streets and parts of streets as designated by the 
party of the first part, shall be prepared by him and pre- 
sented to the chairman of the present committee on water 
works heretofore appointed by the city cofincil of the city 
of Joliet, and the size designated on said map or plat 
shall be subject to modification by said committee within 
said limits of four (4) and sixteen (16) inches, within five 
(5) days after said map or plat is so presented tg H. 
N. Marsh, chairman of said committee. 
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Third. The annual rental to be paid by said city of 
Joliet for said sixty (60) hydrants located on said ten (10) 
miles of street mains shall be eight thousand five hundred 
dollars ($8,500) instead of seven thousand (7,000) dol- 
lars, as provided in said original contract and said annual 
rental shall be paid in four (4) equal quarterly install- 
ments. 

fourth. Provided, that nothing in this supplemental 
contract releases the said party of the first part from his 
obligation to furnish the necessary amount of water for all 


ginal contract. 


purposes as specified in the ori 

In witness whereof, the said party of the first part hath 
hereunto set his hand and seal, and the said the city of 
Joliet hath caused these presents to be signed by its mayor 
and city clerk, and the seal of the city to be attached, on 
the day and year herein first above written: 

EK. Porter, J/ayor. 

SEAL OF CITY. | Jesse W. STARR, JR. |SEAL.| 
Attest: - Ropert T. KeLiy, Crty Clerk. 


(ec. 93. 22.) 


SECOND SUPPLEMENTAL CONTRACT. 


Second supplemental contract, made this gth day of 
October, A. D. 1880, between Jesse W. Starr, Jr., of the 
city of Philadelphia, party of the first part, and the city of 
Joliet, party of the second part, witnesseth: 

That the original contract between said parties, of date 
March 15, 1880, is hereby further modified in the follow- 
ing particulars, and none others, viz.: 

First. In lieu of the artesian wells provided for in the 
first clause of the covenants made by said first party 


in said original contract, said first party may, at his elec- 
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tion, supply the city with spring water from the spring on 
and in the vicinity of the tract known as the Brown farm, 
jusi east of the Rowell gravel pit. 

Second. Said first party shall thoroughly protect said 
spring water from surface water drainage and surface im- 
purities of all kinds, and _ shall thoroughly clean out and 
bank the course of the stream produced by said spring 
water, so as to entirely protect it from surface water and 
drainage. 

Third. ‘Yhis supplemental contract shall not in, any 
way dispense with the reservoir provided for by said orig- 
inal contract, but the same shall be erected and maintained 
in all respects as therein provided, nor shall this supple- 
mental contract in any way relieve said first party from 
any of the other covenants and obligations by him as- 
sumed in said original contract, but the same shall be and 
remain binding upon said first party 1n every respect, ex- 
cept the substitution of said spring water for artesian 
wells. 

Fourth. If said springs do not supply the quantity of 
water required by said original contract, said first party 
shall then be required to sink artesian wells, as required 
by said original contract. 

Fifth. The pipe required to convey said water from 
said spring and reservoir to the pipe distribution already 
adopted by said city, shall not be counted as a part of the 
ten miles of pipe called for by said original contract, and 
the first supplemental contract of date June 7, 1880. Nor 
shall said city be required to pay any annual rental upon 
said extra pipe from said spring to said pipe extension 
already adopted. 


In witness whereof, the party of the first part has set 


his hand and seal, and the party of the second part has 
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caused the seal of the city of Joliet to be affixed, and these 
presents to be signed by the mayor and city clerk of the 
said city the gth day of October, A. D. 1880. 
Jesse W. STARR, Jr. [SEAL.| 
|SEAL OF CITY. | EpwIn Porter, Jfayor. 
Attest: Ropert T. Kevtry, Cé/y Cler’. 


Special attention is called to the first clause or cove- 
nant on the part of the city in the original contract. (Rec., 
45-) This authorized the city to determine the contract 
for such failure to observe it on the part of Starr as oc- 
curred. Such failure of itself determined his rights. 

(3.) The bill was filed on the 7th day of August; 
i584. It will be seen from the prayer therein (as above 
quoted ) that it was mainly an injunction bill to prevent the 
city, the appellant, from denying the complainants the full 
benefit of the said contract, including said supplements 
thereto. 

The bill suggested, among other things, that the ques- 
tion of water supply was wholly experimental and unde- 
termined, and was left to the election of Starr, he agree- 
ing, however, to furnish an ample supply of water for the 
purposes aforesaid; and this view of the contract is con- 
tested by us. 


The account given in this bill of what was done by 


g 
Starr is, in suBstance, a claim of full performance, which 
claim, as already stated, is denied, and unsupported by 
the evidence, and ts also shown by the decree to be unau- 
thorized. But to state the claim of such performance as 
made in the bill, it was that Starr effected such construc- 
tion under the inspection of a committee of the city coun- 
cil, elsewhere in the bill alleged to have been appointed 


under an order proposed by the city council May 10, 
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1880; and under such inspection constructed the receiv- 
ing reservoir and stand-pipe called for by the contract, 
and conducted spring water from the spring on and in the 
vicinity of the Brown farm (mentioned in the second 
supplemental agreement) into the reservoir, and under 
such inspection laid the ten railes of street mains in the 
streets of the city, of the sizes designated on the map or 
plat thereof, prepared and presented by said Starr to the 
chairman of the committee of the city council, having 
charge of the construction of the system of water-works, 
which plat for the location of such mains was duly adopted 
by the city council, and furnished and put in complete 
working order pumping machinery, which consisted of 
two sets of first-class engines and two sets of first-class 
boilers, and so constructed and set the same that they 
could be run separately or together, and would pump 
water directly into and supply the mains aforesaid for 
all fire purposes, which engines and boilers had a com- 
bined pumping capacity of at least three million gallons 
of water in twenty-four hours. 

The bill states that the city council, on the 6th of 
December, 1881, passed an order requesting the City 
of Joliet Water-Works Company, which had then become 
the assignee and successor of Starr of said system of 
water-works, to give a test of the power to throw water 
from five hydrants at the same time to a height of 100 
feet, etc., (Rec. 11), and that the said council, on the 7th 
of December, 1881, allowed Starr the use of five sections 
of hose and the necessary nozzles for the same, to make 
such test. 

The bill then suggests matter which is in truth indica- 
tive of insufficiency of power, in that it states that at a 


meeting of the city council held December 12; 1881, 
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Starr presented a communication to said council, in which 
he offered to put in one or more sets of boilers; and the 
bill adds that in pursuance of said offer, said Starr did 
thereupon, and as soon as it could reasonably be done, put 
in for the use of said water-works another set of boilers, 
making three in all. | 

The bill then claims that from March 15, 1880, until 
about December 12, 1881, Starr was engaged in the 
construction of said system of water-works under the 
supervision of the city council and its committee, and so 
far as appears from the records of said council, and so 
far as complainants knew or were informed or believed, 
was so constructing the same to the satisfaction of the de- 
fendant so far as the work progressed. 

The bill then says that while there were some delays, 
they were occasioned largely by the difficulty of finding 
a proper and sufficient water supply, and worked no in- 
jury to defendant. 

The bill also claims that Starr, in order to procure a 
site for the construction of the system of said water-works, 
purchased, in October, 1880, about nine acres of land 
near the eastern limits of the city, at a cost of $4,800, and 
subsequently erected on said land the reservoir, stand- 
pipe, pumping engines and boilers, and the necessary 
buildings therefor. The proof, however, shows that Starr 
did not pay for the land, nor get title thereto. 

The complainants trace title from Starr, by allegations 
in their bill, as follows: That in or about December, 
1880, Starr caused to be organized a corporation known 
as the City of Joliet Water-Works Company, having its 
place of business in Joliet, the apparent object of which 


corporation was that it should become the assignee and 
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successor of Starr in the ownership and management in 
said system of water-works; and afterwards, to wit: 
December 9, 1880; Starr entered into an agreement with 
said company, selling and setting over to said company 
and its assigns forever all Starr’s rights, franchises, etc., 
in said contracts; which agreement of transfer was re- 
corded in the recorder’s office in Will county. 

Elsewhere in the bill it is stated that while this was a 
complete transfer from Starr to the company, yet it in 
terms required Starr to complete the works and the sys- 
tem, and that he continued to work thereon until some 
time in the spring of 1882. That in part payment of the 
consideration for his said transfer, the company executed 
and delivered to Starr 280 bonds, dated December 9, 
1880, numbered from 1 to 280, both inclusive, each for 
$500, made payable to the Guarantee Trust and Safe 
Deposit Company, of Philadelphia, or bearer, on the Ist 
of July, 1910, with interest at six per cent. per annum, 
payable on the first days of January and July of each 
year, and also executed to said Guarantee Trust and Safe 
Deposit Company a mortgage upon the system of water- 
works, franchises, etc., to secure said bonds, which mort- 


gage was recorded in said recorder’s office, December 9, 


More especially in the line of claiming and alleging 
full performance, the bill alleged, on information and be- 
lief, that within the time granted to him by the city Starr 
had laid the ten miles of pipe and set the sixty hydrants, 
as required by his agreement, and had procured said land 
on which to erect the reservoir, etc., and had erected said 
reservoir, stand-pipe and buildings, and set therein said 
engines and boilers, and had procured what was supposed 


to be an ample supply of water, and had let thee water 
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into the mains and distributing pipes, and commenced the 
delivery of water to supply the city and its citizens, and 
that while the system, being new, did not work as per- 
fectly as was desirable, he continued to work upon it and 
perfect it up to some time in the spring of 1582. 

The complainants, elsewhere in their bill, state (Rec., 
20), that in June, 1881, soon after the issue of said bonds, 
Starr and his New York broker put them upon the mar- 
ket, and the complainants, other than Foster, bought 
$123,500 of the same, believing them to be a safe invest- 
ment. 

That the said complainants afterwards ascertained the 
fact of the embarrassment of the water-works company, 
and of there being legal proceedings against it, and 
said complainants took steps to authorize the said Guar- 
antee Trust and Safe Deposit Company to commence 
proceedings to foreclose the aforesaid mortgage, the water- 
works company having defaulted in the payment of the 
interest due on said bonds, and said Guarantee Trust and 
Safe Deposit Company caused a certain case of a credi- 
tor’s bill in favor of Edward R. Knowlton to be removed 
from the Circuit court of Will county to the United States 
Circuit court for the Northern district of Illinois, and on 
the goth of October, 1882, caused said suit to be docketed 
in said last named court, etc.; and on the 25th of Octo- 
filed in said cause its cross-bill for the fore- 


ber, 1882 


closure of said mortgage. 

The bill further alleged, with reference to the proceed- 
invs in said suit, that in order that there should be no sus- 
pension of the water-works, the Circuit court of Will 
county had authorized the receiver in said case to borrow 
$2,000, and to give therefor a receiver’s certificate, which 


was made a first lien upon all property of said water- 
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works company; and that afterwards, to wit: November 
11, 1882, said United States Circuit court authorized said 
receiver to borrow $4,000, to be used in part to pay said 
previous loan, and in further part to keep said works 
running; and the receiver was authorized to issue a cer- 
tificate, which was made a first lien, etc. 

That the receiver held possession of said works for 
upwards of thirteen months, during all of which time the 
water pumped by the receiver was used bv the citizens 
of Joliet, and by the city in its public buildings, and by it 
paid for, and the receiver expended large portions of said 
money in the repair of mains and distribution pipes and 
hydrants in the streets of the city, without opposition 
from the city. 

That afterwards, to wit: March 31, 1853, such pro- 
ceedings were had in said Knowlton gase, in said United 
States court, that a decree was entered therein directing 
a sale by one of the masters of the court, of ail the right, 
etc., of the said the City of Joliet Water-Works Com- 
pany, its successors and assigns, in and to said system of 


water-works, etc., and on the 28th of April, 1883, said 


master sold the same to complainant, Joseph [iller Fos- 


ter, which sale was confirmed by the court on the 26th 
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June, 1883, and on the 25th of August, 1883, the said 


receiver was directed to turn over the property, etc., to 
said Foster, or to such person or solicitor as he might 
in writing: designate, and on the 31st of August, 1883, 
said receiver turned over to James G. Elwood, as agent 
for said Foster, the entire possession and control of all 
the property and eflects, and said Foster has ever since 
held the full, sole and exclusive possession of the same. 


That the complainants other than Foster own the said 


th 


$123,500 of bonds, and authorized said Foster to bid off 
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the property; and he did bid off the same for their use, 
and now holds the system of water-works as trustee for 


the use and benefit of the said co-complainants. 


As giving a further account of the title to the land, some 
nine acres, sometimes called in the record the Brown 
farm or land, on which the reservoir, pumping works, etc., 
were erected (the same being a mile or more east of the 
city limits), the bill states (Rec., 25), that -as a part of 
the relief in the matter of the said cross-bill filed by the 
Guarantee Trust and Safe Deposit Company, in the said 
Knowlton suit, Harriet Brown, a defendant in said cross- 
bill, was by a decree of said United States Circuit court, 
on the 2d of August, 1583, ordered to convey to said 
Foster the real estate, springs, and water supply consti- 
tuting a part of said system of water-works, and on which 
real estate the reservoir, stand-pipe, buildings, pumping 
engines, and boilers were constructed; and that after- 
wards, to wit: August 18, 1883, said Foster paid to the 
clerk of said court, for the use of said Brown, $3,967.30, 
and thereupon one of the masters of the said court exe- 
cuted to said Foster a master’s deed for said land in pur- 
suance of the order of the court, etc. 

The bill proceeds to state the outlays supposed to have 
been made by Starr and others; and says that those of 
Starr and the said Water-Works Company prior to the 
appointment of a receiver, as aforesaid, were upwards of 
$107,500 in the construction of the said system of water- 
works; that is to say, in the purchase of the land, and 
water supply, the construction of a reservoir, stand-pipe, 
engine and boiler houses, the purchase and setting of two 
sets of pumping engines and three sets of boilers, the pur- 
chase and laying of upwards of ten miles of mains and 
distribution pipes, and -the setting of sixty hydrants, and 


the expenses incident thereto. 
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The bill then proceeds (Rec., 27), lo show that an ex- 
perimental well on which complainants rely in the main for 
a supply of water, but which the court did not find to be in 
accordance with the contract, was dug after complainants 
agent, Elwood, got possession. 

Thus the bill says that when the complainants got pos- 
session of the water-works, they with the full knowledge 
of defendant, and without protest or objection by or from 
it, finding that the water supply was not as large or as 
pure as it ought to be, commenced a system of expert- 
ments to ascertain whether a_ sufficient quantity of good 
water could be procured, suitable for the uses and pur- 
poses contemplated by the Starr contract, and after making 
suitable experiments at large cost, it was ascertained that 
an abundance of pure water could be obtained upon the 
land of complainants above mentioned (the Brown, land), 
by sinking a well eighteen feet in internal diameter, to the 
depth of about thirty-five feet, and so constructing the 
wall of the well as to keep out all surface water, and all 
water from strata above, about thirty feet deep, and that 
if such a well were sunk it would be necessary to con- 
struct over it new buildings in which to place the boilers 
and pumping engine, the expense of which would be very 
great; that complainants desiring to do all that was pos- 
sible to be done to furnish the city and its citizens with an 
ample supply of pure water, decided to make such im- 
provements, and dug said well, and built said new build- 
ings, and reset therein the pumping engine and boilers, 
and placed the works in a condition to pump and deliver 
at all times a large amount of water in excess of that called 
for by the Starr contract, and in making these improve- 
ments actually expended therefor upwards of $27,500, 


which being added to the sum paid by complainants for 
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the Brown land, makes a total of $31,467 of outlays by 
complainants, and the bill then says that to the first cost, 
as above stated, of the system of water-works, should be 
added a large sum for interest, incidentals, salaries of 
superintendents, cost of experiments to get good water, 
etc., etc., which would increase the present cost of the 
whole system to the approximate sum of $145,250. 

The bill then proceeds to refer to a hostile attitude on the 
part of the city; stating that the city council on the 12th 
day of December, 1881, voted that the mayor should ap- 
point a special committee of three to draft resolutions for 
the revocation of the water-works contract with Starr, and 
such committee was appointed, and on the 13th of Decem- 
ber, 1851, the committee made a majority and a minority 
report; that the majority reported a resolution that all 
rights and franchises granted to Starr, his successors and 
assigns, should be and were revoked, determined and for- 
feited, and that the contract with him, and all supplemental 
contracts, should be and were declared determined, for- 
feited and annulled. 

Lhe bill thereupon objects to such action of the city. 

That the city council adopted said resolutions without 
the knowledge or assent of any of the complainants, 
and immediately adjourned. That at that time, and for 
more than a year then last past, Starr had no right, title 
or interest in the City of Joliet Water-Works Company, 
of which fact the city had notice, and the rights, priv- 
ileges, franchises, easements and rights of property 
granted to Starr then were, and for more than a year 
prior thereto had been in, and belonged to, the said 
water-works company, subject to the mortgage aforesaid, 
and the complainants’ interest therein, and said mortgage, 


namely, that to the Guarantee Trust and Safe Deposit 


ee 
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Company, was shown by the public records of Will 
county, and was in full force and effect. That the city 
gave no notice whatever to any person having any inter- 
est in the water-works of any intention or purpose of tak- 
ing the action declared in said resolutions. That the 
passage of the resolutions was an unlawful assumption of 
a power not vested in the city council, and was wholly 
void. That after the city council passed said resolutions 
the city continued to take and use the water furnished to 


it by and from the system of water-works, and to pay 


| for the same at the times and in the amounts specified in 

| the schedule annexed to the bill marked “Schedule C.” 

That this use of the system of water-works by the city 

to supply its school-houses and other public buildings, 

was and is a direct and unqualified act, recognizing the 
rights of the complainants as set forth in this bill. 

The bill then states what the complainants had desired 

to do, namely, (Rec., 30, e¢ seg.), that the distributing 

ca pipes and hydrants having got out of proper condition, 

and being when the’ same came to the possession of El- 

wood, as agent of complainant Foster, in many parts and 

places in a defective and leaky condition, so that the wa- 

| ter was wasting, etc., said Elwood at once commenced 

to repair the pipes and hydrants in order to stop the leak- 

| age and waste of water, and the city and its executive 

| officers thereupon denied the rights of complainants to 

repair their works, or to open the streets of the city for 

that purpose, pretending that the resolutions so passed by 

| the city council were effective, and deprived complainants 

| of all rights in the streets, and the city thereupon unlaw- 

fully, unjustly and oppressively attempted to prevent com- 

plainants from opening the streets for the purpose of 


making such repairs, although complainants offered 
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ample bonds, conditioned to put the streets in good re- 
pair and condition again, and pay all damages to which 
the city might be subjected by reason of any act of com- 
plainants. The bill also alleges, with a good deal of par- 
ticularity, that the city continued its opposition to allow- 
ing such repairs, noting, however, an exception (Rec., 33-4); 
and the bill states (Rec., 34) that notwithstanding such 
hostility of the city, the complainants, as patiently as it was 
possible, continued to run the works and supply the city 
and its citizens with water under the circumstances afore- 
said, running at a great loss daily, pumping to overcome 
the leakage, and wasted over six times as much water as 
Was necessary to supply the customers of the water- 
works, and on the 18th of July, 1854, addressed the city 
council a written request for permission to repair the 
mains and hydrants by filing a bond in $10,000 to save 
the city harmless, etc., such permission to be without pre- 
judice to the rights of the city or of Foster, the trustee, 
under the contracts made by the city and Jesse W. Starr, 
Jr.; and the bill alleges that the city council had thus far 
failed to take any action upon said request. 

The bill further alleged that by reason of the hostility 
and acts aforesaid of the defendant, the complainants were 
unable to repair, preserve and protect their property, 
without incurring continuous risk of arrests and imprison- 
ment, and also that the city unjustly pretended that it had 
by its two aforesaid resolutions of December 12, 1881, 
canceled and annulled all rights under said contract, and 
that complainants had no rights in the streets. 

Also that the defendant refused to recognize any rights 
of complainants, and threatened to commence suits against 
complainants and drive them out of the city and destroy 


their property; and that the said council, on the 25th of 
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July, 1584, empowered its judiciary committee to employ 
counsel to commence proceedings against complainants, to 
drive them out of the city, etc. 

As to the completeness of the works the bill further al- 
leged that since the complainants came into the possession 
of the works, they have made such repairs, changes, alter- 
ations and improvements therein that they are now (with 
the exception of the repairs needed in the distribution 
pipes and hydrants, which they have been unlawfully and 
unjustly prevented by defendant from repairing ), in most 
complete condition for all the use and service contemplated 
by the Starr contract. 

The bill also alleged that the complainants and their 
predecessors had for two years been supplying water to 
defendant for the use of its public buildings, and to a large 
number of citizens of Joliet, but that the long and persis- 
tent opposition and persecution of complainants by the de- 
fendant and its executive officers and city council had 
worked great damage and injury to complainants in this, 
that a large number of the citizens had hesitated about in- 
curring the expense in making the requisite connection 
with the water distribution pipes, and complainants had 
lost the income which they would have derived from the 
water-works. 

That complainants had offered to adjust the contentions, 
and had made repeated overtures to defendant for that 
purpose, and had made to it all the concessions which it 
could possibly make, and retain the property and the 
proper control and management of the same, but without 
avail, and that complainants had no alternative left but to 
apply to the tribunals established by law for such pro- 


tection as they might be entitled to. 
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That the defendant based its opposition to complainants 
solely upon the alleged force and effect of said two reso- 
lutions of December 12, 1881, whereas complainants 
charged that the resolutions were of no force and effect 
whatever, and were in no manner a justification for the 
action of the defendant and its executive officers. 

Next followed the prayer of the bill, which has already 
been quoted. 

(4.) The answer, in general terms, put the complain- 
ants upon proof of all the allegations in the bill, save only 
the execution of the contract and the two supplemental 
contracts, and the action of the city council on the 12th 
and 13th of December, 1581, in declaring that the con- 
tract with Starr was annulled. 

Specifically, the answer denied the claim of complain- 
ants to an exclusive right for thirty years, etc.,‘and de- 
nied that the question of water supply was left to the elec- 
tion of Starr, and referred to the contracts as to the pro- 
visions of the same in regard to the water supply. It de- 
nied that Starr began or proceeded with the work at the 
time or in the manner required by the contract. It denied 
that the committee referred to in the bill did more than to 
designate the particular streets in which the water mains 
should be laid, and locate the hydrants. The answer 
objected to the receiving reservoir and_ stand-pipe, 
and to the pumping machinery, as_ not being 
according to the contract, or adequate. It referred 
to two tests of the works, made about Decem- 
ber 2 and 6, 1881, in which the works were found 
to be inadequate, and claimed that the works ought to 
have been fully completed on or before October 1, 1881, 
us per an extension granted by the city council to Starr. 


The answer also claimed that it became and was the duty 
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of Starr to get water from artesian wells, which has never 
been done. The answer specifically denied that the de- 
fendant had unjustly or unlawfully interfered with Foster, 
as charged in the bill, and stated that the defendant was 
takin 


zens with a proper system of works, and that before the 


g steps preparatory to supply itself and its citi- 
complainants incurred any expense in repairing or com- 
mencing to repair the water-works, they had notice that 
the contract had been determined, to wit: by a letter from 
the mayor to James G. Elwood, dated August 11, 1883, 
(Rec. 86); and also had ample opportunity to acquaint 
themselves with the action of: the city of December 12 
and 13, r88r. 

That the water-works failed to meet or fulfill the terms 
of the contract in the particulars named in the preamble 
and resolutions of the city council of December 13, 188rt, 
for which see pages 57-90 of record. 

That Starr unjustly and fraudulently imposed upun de- 
fendant in making the agreement embodied in the writ- 
ings, and led the city to believe that he was skillful and 
competent, and that the works would be_ practical, ade- 
quate and suflicient, whereas the contrary seems to have 
been the case. 

The city claimed it was free from any obligations under 
the Starr contract, and that it should in equity be liber- 
ated from the same; and alleged that the water supply 
was not such as was required by the contract, and was 
not pure; that the mains were entirely too small; that the 
hydrants were of little or no value; that the water was 
impure; that the reservoir was never constructed as re- 


quired, and that it was substantially abandoned by com- 


plainants; that the defendant had merely sought to pro- 
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tect its rights, refusing to recognize the rights under the 
Starr contract claimed by the complainants, etc. 

The answer further stated, among other things, that 
the case made by the bill was not such as entitled com- 
plainants to proceed in a court of equity, and that the bill 
did not present matters proper for equity cognizance or 
jurisdiction, and that the complainants had an adequate 
remedy at law, ete. 

In the proceedings by the city council to declare a re- 
scission, (Rec., 87-9), the preamble refers to the contract 
and the supplemental contracts, and to sundry provisions 
therein as to matters which were to be done by Starr, 
and in one clause states that Starr had failed to comply 
with the contract in the particulars enumerated, and in 
another clause of the preamble reference is made to the 
right given by the contract to the city to declare the con- 
tract determined and at an end on default of performance 
by Starr; and the resolutions declared that the city re- 
fused to accept the water-works, or any part thereof, and 
that all rights and franchises formerly granted to Starr, his 
successors or assigns, were revoked, determined and _for- 
feited, and that the contract and supplemental contracts 
should be and were declared determined, forfeited and 
annulled. 

The position taken by the city in reference to the water- 
works, as stated in a part of the answer (Rec., $2), was 
that those works were inadequate to fulfill the terms 
and requirements of the contract, failing therein as to the 
quantity and quality of water, the source of water supply, 
and as to the structure and capacity of the works gen- 
erally to accomplish the end for which they were in- 


tended. 
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The testimony fully sustains the principal points made 
by the answer, This is shown by the opinion which 
ordered the decree, and would be inferred from the de- 
cree itself when compared with the contract; for while 
the decree speaks of there having been a substantial com- 
pletion, it qualifies the statement by mentioning exceptions 
so important that they negative the phrase so used. 

Let us, however, notice at this point both the Decree 
and the Opinion. 

(5.) The Circuit court, by its decree (Rec., 110), 
Hon. Henry W. Blodgett presiding, found the com- 
plainants to have succeeded to the rights of Starr; that 
the system of water-works was then, to wit: June 9, 
1886, completed in substantial compliance with the 
requirements of the several contracts, excepl as to the 


covenants of Starr concerning the sinking of artesian 


capacity to throw five streams of water to the height of 
roo feet; that the complainants were entitled to complete 
and maintain the works in accordance with the provisions 
of said several contracts; that said contracts and the 
rights of complainants-thereunder were not forfeited by 
the resolutions of the city council passed December 13, 
1881, and that the city was not entitled to declare a for- 
feiture of said contracts. 

Besides adopting in their full scofe the terms of the 
prayer in the bill for an injunction, in which prayer the 
bill, (see Rec., 39), looked to the object of marularning, 
altering, changing and repairing the water maims and 
pipes, fillings and valves already in use, the decree went 
farther, (see Rec., 111), and enlarged the scope of the 


injunction so as to prevent the city, its officers, etc., from 
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doing any of the enjoined acts or things which might 
tend to interfere with or molest the complainants, their 
agents, etc., in the use of the streets for the purpose of 
extending the mains of complainants to parts of the city 
nol then reached by such mains, etc. 

The decree, however, declared ‘that the relief therein 
granted was upon the express condition that the com- 
plainants should, on or before the tst of September, 
1887, put down, in the vicinity of their present works, 
one or more artesian wells as might be required to sup- 
ply at least 500,000 gallons of water daily, and should 
thereafter put down from time to time new artesian wells 
as the demand might require, so as at all times to furnish 
the city and its citizens an ample supply of water for the 
purposes in said contract set forth, and to a depth that 
will insure good water; and also upon the further condi- 
tion that said complainants should, on or before the rst of 
November, 1886, repair the receiving reservoir already 
constructed in connection with said works, or construct 
a new receiving reservoir in lieu thereof, so that the same 
should have a capacity of at least 2,500,000 gallons of 
water, and should be entirely protected from surface 
water, and into which reservoir the water from said wells 
should be conducted; and upon the further condition that 
the complainants should, on or before the tst of Septem- 
ber, 1857, put such works in such efficient condition as at 
all times of fire, thereby to furnish a sufficient power to 
throw at the same time a one and one-quarter inch stream 
of water at least 100 feet high through each of any five 
hydrants which then were or might thereafter be put in 
under said contract. 

The decree adjudged costs against the city. 


Also for the purpose of fully carrying out the decree 
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‘the rights of the parties 


and of preserving and enforcing 
thereunder, the court by the decree declared that it did 
retain jurisdiction of the cause to make such other or 
further order from time to time as might be necessary in 
the premises. 

6. The opinion of his Honor, Judge Blodgett, which 
was announced orally, was that it seemed to him, from the 
proofs, that the complainants fairly represented the rights 
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which were granted to Starr, and stood substantially in 


the same plight and condition as the water-works com- 


pany, which Starr organized prior to the test experiment 
in December, 1881; that said test was a failure, although 
some devices were resorted to which were not the ordi- 
nary and normal methods of operating in using the steam 
and pumping apparatus, etc.; that on the failure of the 
test, the city, without waiting to ascertain whether the 
works could be made to perform according to the condi- 
tions of the contract, passed a resolution |reference being 
made to the resolution of December 13, 1$851/ declaring 
the contract with Starr forfeited, etc.: that the result of 
passing this resolution was to precipitate financial ruin 
upon the water-works company, which had, undoubtedly, 
relied upon the $8,500 per annum for hydrant service, to 
meet the interest upon the bonds issued by the company; 
that the city placed itself in a position of antagonism to 
the company, and has since occupied that position; that 
default being made in the payment of the bonds, the bond- 
holders were obliged to take measures to foreclose the 
mortgage, and in the latter part of 1883 were put in pos- 
session, and proceeded to make some improvements and 
repairs, and in some respects undoubtedly improved the 
effciency of the works, when compared with the condi- 


tion in which they were in December, 1881, and that the 
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city, in the summer of 1884, directed aggressive measures 
to be taken to prevent the water-works company from 
further extending the works, whereupon this bill was 
filed. 

[lis Honor said it must be conceded that the water- 
works company had not fulfilled the Starr contract, and 
that it was far from being fulfilled so far as the works 
vere concerned (Rec., 103). No artesian well had been 
sunk; the reservoir. had become defective, or else had 
never been properly constructed,.and the testimony tended 
to show there was so large an amount of pipe of four 
inches in diameter, that for this reason,in part at least, 
the experimental test in 1881 failed, while some of the 
testimony also tended to show that the test failed for want 
of power at the pumping works, which power had, how- 
ever, his Honor thought, been materially increased since the 
test of December, 1881. He declared (Rec., 166) that 
both parties had waived the terms of the original contract 
to such an extent that neither of them was entitled to insist 
on a performance of the letter of the contract, in point of 
time. 

The grounds of such supposed waiver on the part of the 
city, as suggested in said opinion, were these: That by 
the second supplemental contract, which was dated Octo- 
ber 9, 1880, Starr was allowed to make an election to sup- 
ply the city with spring water from a certain spring, on 
certain prescribed conditions (Rec., 52-4), but the same 
contract further provided that if the springs should not 
supply the quantity of water required by the original con- 
tract, Starr should be required to sink artesian wells, so 
called for by said original contract (Rec., 54). Herein, 
however, his Honor assumed in said opinion, that in De- 


cember, 1881, the inadequacy of supply from the spring 
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r springs had not been determined, the matter not hav- 
ing been sufliciently developed. 

Also, as to the objections found to exist as to the mains, 
in size of pipe, etc., his Honor laid stress on the fact that 
by the first supplemental contract (Rec., 50), Starr was 
to prepare a map showing the location of the mains and 
their sizes, which map was to be presented to the chair- 
man of a committee of the city council, and was to be 
subject to certain modifications within five days, and was 
supposed to have been so presented and to have remained 
unmodified; and while his Honor did not consider that 
Starr was relieved from the obligation to supply the power 
to throw the five streams 1oo feet high, etc., yet his Honor 
held (Rec., 165), that both parties, with the facts before 
them, acquiesced in the construction of these mains in the 
manner in which they were constructed, and, therefore, 
that if the mains failed to fulfill the covenants of the con- 
tract, a reasonable time should have been allowed to the 
complainants to correct the difficulty. 

Upon the whole case his Honor therefore announced to 
be that the complainants had a right to go on and finally 
compicte | the » works, and that no forfeiture should have dee x declartd 

RAL Leyuyrng 
Dec. /3 8) a Teasonable ‘time for the completion of the 
works shoudl l expire, and stated that on looking to what 
he regarded as the substantial defects or omissions in the 
works (Rec., 107), namely, the want of artesian wells 
the imperfections of the reservoir, and the inadequacy of 
the mains because of there being too much small pipe, he 
declared that a condition to granting relief should be that 
their works should be completed within twelve months, 
etc. (Rec., 107-8.) He further stated as a ground for 
his decision that the city had placed itself in such a_condi- 
tion of antagonism of the purchasers of the works by de- 
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claring the contract forfeited, that such purchasers could 
not, with any degree of safety, proceed to make the 
improvements and expend the large amount of money 


required to complete the contract, without some judicial 


decision establishing their rights, showing where they 


stood, etc. 

'NoTe: It will be observed that the decree in impor- 
tant particulars enlarged the term of one year suggested in 
the opinion, as to the time for completing the works. 
Rec., [12. } 
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Assionment of Errors. 


tr. The Circuit Court erred in not dismissing the bill. 

It was not supported by the evidence, and the complain- 
ants, appellees herein, had an adequate remedy at law if 
they were entitled to any action. Presenting a case in 
which there was material and almost entire failure of per- 
formance of the contract on which they relied, the evi- 
dence did not show any ground for relief in equity in re- 
spect to the non-performance of the contract, nor did it 
make such a case as tended to show inadequacy of remedy 
at law. 

2. The Circuit court erred in providing by the decree 
that the appellees should have the full and unrestricted 
benefit of the contract made by the city with Starr, as if he 
had made no default therein, and in enabling them to carry 
out the same uuder the protection of an myunction, and lo 
the extent specified in the said decree. 

The decree is unauthorized by the evidence. It was 
contrary thereto, and to the equity of the case, and be. 
sides was not in conformity with nor justified by the bill 
of complaint. . The decree turned the case into one pro- 
viding for a performance by the complainants which 
they had not offered, and it wrongfully, and yet per- 
petually, restrains the city from maintaining its legal 
rights in any manner, and enables the complainants, the 
appellees herein, to proceed as if the contracts had never 
been violated in any manner, and as if time of perform- 
ance had never been in any respect material, and this, too, 


without any compensation to the -city for delay, or for 


~~ 
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damage accrued in not having works effective for fire 
purposes. 

The bill sets up a claim of prior and full performance, 
offering nothing in the way of further performance but a 
suggestion of a desire to repair the mains and hydrants, 
while the evidence shows that there was not such prior or 
full performance, and that in the most important and 
material matters connected with the contract there had 
been, and continued to be, signal failure on the part of 
Starr, and those claiming under him, namely, in the 
capacity of the mains, which were the most expensive 
part of the system, as actually attempted to be carried 
out by Starr, and in not sinking artesian wells as the con- 
tract expressly required in the contingency which actually 
happened of an insufficient and bad supply from springs, 
and in the insufficiency of the reservoir; and all this ap- 
pears from the decree itself. Yet, while it did not appear 
that either in the bill or otherwise the appellees had ever 
offered to remedy and make good the works in these par- 


ticulars, the appellees are by the decree given directions 
to supply and make the same good, and are granted a 
long time in which to do so, in disregard of the contract 
in respect to the time in which the works were to be com- 
pleted, and have the support of an injunction allowing 
them to occupy the streets. 

3. Lhat part of the decree which allows the complain- 
ants lo extend their mains and other parts of the works 
anywhere within the city Limits and outside of and beyond 
the present system ts erroneous. 

The decree in this regard is not supported by the bill 
nor by the evidence, and it would be unjust to fasten upon 
the city a monopoly, such as the decree and the scope of 


the injunction therein ordered would create. Yet this the 
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decree proposes to do, although the contract on which it 
is ostensibly based has confessedly been broken and dis- 
regarded on the part of Starr and the appellees claiming 
to have succeeded to his rights. The breaches of the 
contract on the part of Starr as to time and manner of 
performance entitled the city to withdraw any exclusive 
rights which the contract with Starr might otherwise 
have given; and thereupon the city should have been left 
unfettered by any obligation to allow Starr or his assigns 
any exclusive rights or privileges, especially to any 
further extent than merely to protect his property or re- 
move the same from the city. 

4. The court erred in setting aside and disregarding 
the declaration by the city of the annulment of the contract 
with Starr, and also in extending the injunction so as to 
secure lo the complainants exclusive rights to the streets, 
which rights had been forfeited by reason of non-perform- 
ance of the conditions of the contract. 


“f The city had a legal right to declare such annulment. 
This follows from an express provision in the contract, 
(Rec., 45),and neither Starr nor any one under him pro- 
ceeded within a reasonable time to question such right 

. nor in any way offer to make complete performance or 
render compensation for past non-performance. 

Herein it will be noted that the provision of the con- 
tract in respect to exclusive rights in the streets was as 
follows: 

“ First. ‘That the city shall give the water company 
“exclusive rights to the streets for thirty (30) years for 
“ water purposes; Provided, however, that in case of failure 
“of said party of the first part to construct and maintain 


“ said water-works, as herein agreed, the rights and fran- 
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“chises hereby granted to him shall cease and determine.” 
(Rec., 45.) 

[t is apparent that there was a failure to construct the 
works, and when the city took action in declaring a re- 
scission, there was no apparent probability of the con- 
tract being carried out. Such action, we submit, was 
authorized in law and in fact. It is not right to deprive 
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the city of the benefit of this provision of the contract. 


Lhe court erred in decreeing costs against the city. 
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The opinion of his Honor, the district judge, shows that 
it was in the interest of the appellees to file the bill in 
order “fo know where they stood” before making the 
large outlay which his Honor saw was requisite to do 
anything like justice to the city in the preparation of the 
water-works. ‘This being so, and the fault being that 
there had been a breach of contract for which the appel- 
lees were responsible, they should not have been allowed 
to recover costs. 

6. The decree secures to the complainants exclusive 
rights, basing the same upon power from the court, and ts 
therefore erroneous. 

- 

A court of equity should put a strict construction upon 
the provision of the contract intended to give Starr ex- 
clusive rights in the streets for water purposes for thirty 
years, and the appellees should not have been decreed to 
have such rights, for they do not bring themselves 
within the conditions that should have been performed to 
entitle Starr to such rights. Hence, all that part of the 
decree which secures to the appellees such exclusive 
rights, by injunction, etc., is erroneous. 

We also deny that the complainants are “the water 
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company ” meant by the above quoted portion of the con- 


tract. They are a collection of individuals, one of them 


Mr. Joseph Hiller Foster, claiming to hold as trustee for 
the others; but such interest as Foster may have ac- 
quired did not arise until after December 13, 1851, when 
the city declared the contract, with Starr at an end, on 
account of his failure to comply therewith. ‘Therefore, 
they cannot claim any rights superior to those of Starr, 
nor should they be held to be a “ water company ” such 
as the above quoted provision of the contract with Starr 
intended or indicates. 


A BRIEF oF THE ARGUMENT. 


The action taken by the city council December 12 and 13, 
1SS71, tn declaring a revocation of any rights which had 
before then been granted to Fesse W. Starr, Fr., was au- 
thorized. 

The agreement between the parties was that in case of 
the failure of the said Starr to construct and maintain the 
water-works, as provided for in said agreement, the 


‘ranted to him should cease and 


rights and franchises gr 
determine. (Rece., 45.) He had by the original contract 
been allowed one year from the 14th of May, 188o, in 
which, to finish the proposed works. ‘This time was on 
the r1th day of April, 1851, extended by the city council 
to October 1, 1881, with the proviso “ that the interest 
of the city should in no way be prejudiced thereby.” 
( Ree., 355. ) 

Starr seems to have claimed on the 14th of November, 
1S81, that the works were completed, and requested the 
city council to name an early day for a test, (Rec., 361), 
which test was for the purpose of seeing whether the 
works furnished sufficient power to throw at the same 
time a one and one-fourth inch stream at least one hun- 
dred feet high through each of any five hydrants, etc. 
(Rec., 43-4). This was undoubtedly a reasonable test. 
(See evidence of Benezette Williams, Rec., 606; Ev. of 
Lyman E. Cooley, Rec., 636-7). The city council ac- 
cepted the proposition for the test, and designated the 
hydrants to which the hose should be attached. (KRec., 
361.) The proposed test was soon thereafter made, and 
the works were found to be entirely inadequate, no one 


of the five streams at any time reaching one hundred feet, 
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and the average being but 78? feet, (Rec., 463; a cor- 
rected statement), although great pains had _ been taken 
to close or turn the gates in various parts of the mains in 
order to give the works the best opportunity, from hav- 
ing the water confined in a narrow space, to throw the 
stream to the best advantage, (Rec., 449-50), and al- 
though abnormal methods were pursued to increase the 
pressure of the steam by using block coal, kerosene on 
wood, and staves of barrels, etc. ( Rec., 561-2; opinion of 
Judge Blodgett, Rec., 102). | 

It is quite apparent that besides weakness of power at 
the engines and pumps the failure was largely in the mains 
or pipe system, there being out of the total of nearly ten 
miles of water mains or pipes 39,099 feet, or upwards of 
seven miles, of four-inch pipe. The consequence was that 
in fifty per cent. or more of the territory (Rec., 616, 635), 
the system was a failure in respect to suitableness for fire 
purposes. It bore the marks of having been prepared 
with a view of saving expense without reference to 
results. (Rec., 613.) 

Here it sAould be remembered that Starr had already 
gone quite beyond the contract limits as to time, including 
the extension which had been allowed in that regard. 
Yet, what did he propose to do in the emergency that 
was apparent? His works had failed; and did he offer 
to make them complete; It seems not. He did on the 
12th of December, ISSI, propose to put in one set more 
of boilers, suggesting that he would thereby increase the 
then present capacity of the boilers one-half, and that this 
would be done immediately “ upon being advised that the 
“same would be satisfactory to the council.” He added, 
“Task the council to accept the works subjeet to my 


“ putting in such additional boilers.” (Rec., 362). Was 
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this fairs Did his suggestion meet the case? Did he 
profler to do what he ought to have done? The answer 
must be, he did not; for, as we have seen, the system 
failed in the greater part of it which was in the city limits, 
that 1s, in the mains, a leading item as to cost, running 
up towards one-half approximately of the outlay in all 
the expenditure estimated by Supplee, Starr’s manager. 
(Ree., 140). 

It is also a well-settled fact in the evidence that the 
reservoir Was not a proper one, and further, that the sup- 
ply of water was inadequate, as is conceded on the face of 
the bill when we study it, and as abundantly appears from 
the testimony; and besides this supply was not good in 
quality. During the same time the contract required 
Starr to put down one or more artesian wells, or as many 
as might be required, ete. (Rec., 43.) He was not re- 
leased from this requirement by the second supplemental 
contract, which allowed him to commence supplying the 
city with spring water from a certain spring; for this sup- 
plemental contract, dated October 9, 1880, provided ( Rec., 
54), that if the spring should not supply the quantity of 
“water required by the original contract, Starr should be 
required to sink artesian wells, as required by said con- 
tract. This contingency had happened on the 12th of 
December, 1881. There had been ample time to ascer- 
tain what supply of water there would be from the 
springs, and perhaps it was unnecessary to start the 
pumping works even for that purpose. If it was neces- 
sary so to start them to find out what the supply would 
be, we find it stated by Supplee that they were ready for 
operation October 22, 1881. (Rec., 141.) Here the 
view of his Honor, the district judge, seems to have been 


more favorable to the appellees than the facts would well 
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warrant; for in his opinion he seems to have supposed 
that some time, even after the test of the works provided 
for by the contract, might be needed to see whether the sup- 
ply of water from springs would suffice as to quantity. 
Yet, differing as we must from his Honor in this regard, 
it should at the same time be borne in mind that the view 
so suggested by his Honor does not relieve Starr in other 
particulars which are important. With the mains imper- 
fect and the reservoir, which, according to Supplee, ( Rec., 
140), was also a considerable item in the matter of ex- 
pense of construction, also imperfect (See Rec., 425, 434, 
533-5, as to the character of the reservoir), and no 
proper or sufficient supply of water, and no artesian well 
sunk as required by the contract, the proposition of Starr 
was to put in one set more of boilers, provided the city 
council would first accept the works. He asked too much 
of the city council, and it could not with propriety grant 
his request. 

The condition of affairs then was that the works were 
a failure, and it would seem that Starr and his Water 
Works Company had also failed, or become so embarrassed 
that there was no assurrance that the works would be 
made good. As early as August, 1882, it had been 
noised about that Starr was insolvent, and would be un- 
able to complete the system of water-works. (Rec., 
422.) He had, according to the bill, organized a Water 
Works Company, to which he transferred his rights under 
the contract in December, 1880, agreeing, however, to 
complete the system himself, so that he was the party per- 
sonally looked to for the completion of the same, and the 
Water Works Company seems to have taken no responsi- 
bility in that regard. (Rec., 20.) He had also sold, as early 


as January, 1881, the most, if not the whole, of thee $r4o,- 
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000 of bonds which he had caused the Water Works Com- 
pany to issue for his interest in the contract. 

Put the facts together and it will be seen that he was 
attempting to put off upon the city a cheap and imperfect 
system, which was radically defective. ‘The city was de- 
sirous of having a system that would be of service in 
case of a fire occurring, and by the supplemental con- 
tract of June 7, 1880, agreed to rent sixty hydrants at 
$8,500 a year, and to pay the rent in four equal quarterly in- 
stallments, (Rec., 51); and if thus supplied with water 
from a direct pressure system there would have been a 
saving of expense to the city of from $3,000 to $4,000 
per year, besides a saving of insurance. | Rec., §71-3-) 
The city had, therefore, and for many reasons, been 
anxious to have water-works. It is a city of 17,000 or 
more people, and while it is one having many artesian 
wells, yet they are net connected with any general sys- 
tem of water mains. But, with all the anxiety of the city 
to have a system of water-works, would it have been safe 
or prudent to adopt the offer of Starr, and accept his 
works, imperfect as they were, on the 12th of December, 
1881, relying upon him to put in another set of boil- 
ers? It would seem to have been the height of impru- 
dence so to do, and subsequent events prove this, for he, 
or his Company, ran along without making any material 
change for the better in the works, andin June or July, 
1882, judgments had gone against the Water Works Com- 
pany, and the works were placed in the hands of a re- 
ceiver. In that stage of the affair the present complain- 
ants began to look about to see whether their investment 
in the bonds was a first-class investment, and in order to 
secure themselves to some extent, caused the Water 


Works Company to intervene in the suit wherein the re- 
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ceiver had been appointed, and had the company file a 
cross-bill to foreclose the mortgage securing their bonds, 
and on the 31st of August, 1883, had their agent receive 
possession from the receiver. Thus matters had drifted 
along from December 12, 1881, when it was a recognized 
fact that the works were not what the contract required, 
and practically nothing was done to show willingness or 
ability to make the system such as the contract required. 

Is it not too much to say, under these circumstances, 
that the complainants, who must undoulatedly hold what- 
ever rights they have subject to the same conditions 
which attached to Starr, shall be relieved from the duty 
which rested on Starr, to complete the system by the first 
day of October, 18817 Or, can they be properly heard to 
say that the action of the city council on the 13th of De- 
cember, 1881, well authorized as it was, as between the 
city and Starr, shall not be binding upon them as well? 
What equity do they showr ‘They come in in the first 
instance as supposed creditors of the Water Works Com- 
pany, having, as they say, held some bonds of that Com- 
pany. One of them, Mr. Foster, represented them in 
buying under the mortgage given by the Company to se- 
cure those bonds. But the Company left or put Starr in 
its place to finish the works, obligated in full by the con- 
tract, which was specific as to time, and guarded as to 
the right of the city to take advantage of a failure so 
complete as that which Starr made. ‘These complainants 
are all chargeable with notice of the action which the city 
took on the 13th of December, 1881. They must have 
had notice of that action before and at the time the 
trustee, Foster, intervened in the creditors’ suit, which aft- 
erwards became the foreclosure suit as well, and it is 


altogether too late in the day for them to attempt to repu- 
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diate that action. They ought to be held to be bound by 
it because of acquiescence and of failure to comply with 
the contract. Such failure has been signal, and not even 
in filing the bill of complaint did the complainants offer to 
do what the contract required. They waited to be in- 
structed by the learned district judge how much he would 
require them to do, or in fact they insisted in the bill that 
there had been complete performance, and on that theory 


asked that the city should keep hands otf and let them 


run the rickety system to suit themselves, and for what- 
fee em ple 
ever period of time tt might please them to Moa 
but his Honor seeing that the contract had not been 
observed on the part of Starr, said to them, do so and sO. 
and the court will make the city treat you as its master. 
The situation of the parties on the r2th of 
December, 1881, was considered to some. extent 
in the opinion of the learned district judge; but 
we must read the whole of his opinion to see how 
complete he found the failure of Starr’s works to 
be. If we look at some expressions in the opinion we 
should have to differ with his Honor in respect to the 
weight or tendency of the testimony. When, however, 
we take the opinion as a whole, especially in connection 
with the decree, we find that there should have been a 
most decided qualification of an expression in the decree 
that the system of water-works was, at the date of the 
decree, to wit: June 9, 1886, completed in substantial 
compliance with the contracts. ‘The decree does, indeed, 
immediately itself qualify the statement “ now completed 
‘in substantial compliance,” etc., for it says: “ except as 
«“ to the covenants of the said Starr concerning the sinking 
« of artesian wells, the construction of a receiving reser- 


‘ voir, and the capacity to throw five streams of water to 
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“a height of one hundred feet.” (Rec., 110.) Now, 
these matters, thus stated as exceptions, are by no means 
inconsiderable. On the contrary, they are very large and 
important matters, and so we find that the opinion of his 
Honor regardedthem. For, please observe, in that opinion 
he thought it necessary to allow a full twelve months 
to the appellees to do the work referred to as not naving 
been done, though required by the contract, and when the 
decree came to be entered this time was extended to a 
period between two or three months longer than one 
year. So the time allowed the appellees for these matters 
was greater than the time originally provided for by 
Starr’s contract for all the work which he was to do. 
(Rec., 48.) This seems to be somewhat indicative of the 
largeness of the work not done by Starr, and also of the 
work not done by the complainants up to the time of 
the decree. Besides this, too, the opinion of his Honor 
speaks of the matters above named in the light of excep- 
tions as being not all, but the sdsfaiztza/ difficuluies then 
existing in the system; and he also speaks of it being 
necessary in providing these improvements to expend a 
large amount of money, etc. (Rec., 108.) 

It will be well to remember that in all this statement of 
conclusions as to the condition of the system of works, 
his Honor was referring directly and pointedly to the 
state of the system, not on the 12th of December, 1881, 
but on the gth of June, 1886, four and a _ half years 
after Starr submitted his works to a test of capacity for 
fire purposes, and that meanwhile it is claimed in behalf 
of the complainants, Starr had increased the power by add- 
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ing another set of boilers, and that the complainants had 
themselves expended in the betterment of the system be- 


tween $27,000 and $28,000, before they filed the bill of 
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complaint in this cause. (Rec., 296.) When we con- 
sider these things it requires no argument to show that 
Starr’s request of December 12, 1881, to have the city 
council accept the works and trust him to put in another 
set of boilers, was but a delusion and a snare. 

The tender compassion of his Honor, however, over- 
looked a multitude of faults in Starr’s work, and led him 
to ingenuity of construction, or of suggestion of excuse for 
the contractor. ‘The first excuse suggested was that the 
city, after the works had been tested in the early part of 
December, 1881, did not wait “to ascertain whether the 
“ works could be made to perform according to the con- 
« ditions of the contract,” but at said date “ passed a reso- 
“lution declaring the contract with Starr, his successors 
“and assigns, forfeited and at an end.” His Honor added: 
« The result of passing this resolution was to precipitate 
“financial ruin on the water-works company. The 
“money which the city had agreed to pay for hydrants, 


“which amounted to $5,500 per annum, to be paid in 
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‘quarterly installments, was undoubtedly the source from 
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‘which it was expected to obtain funds to meet the inter- 
“est upon the bonds issued by the company, was not paid 
“ by the city.” 

There is serious objection to the ideas thus suggested 
both as to assumption of facts and deductions. It surely 
cannot be right to say that the city council passed its 
resolutions declaring Starr’s failure in performance with- 
out waiting to ascertain whether the works could be made 
to perform according to the conditions of the contract, 
The city had then received proof from Starr himself, in 
the test which he worked as thoroughly as possible, that 
the works were not able to perform according to the con- 


tract, and it seems to be very evident that the failure was 
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not merely from the lack of another set of boilers, as Starr 
in his communication of December 12, ISS1, seagembaceme 
wished to have the city council infer, ( Rec., 362); but the 
failure was also in a more important matter, more difficult 
of remedy, and one that Starr did not at all propose to ob- 
viate. The testimony in this case shows beyond contest, 


and is uncontradicted, that so much of the pipe laid in the 
1 


OV Mr. 


Benezette Williams, a very able engineer, 1t would be “ im- 


streets was four-inch pipe that, as was stated 


“possible to make a good system,” and no matter what 


might be the capacity of the water-works, the system 
adopted would be ever as great a failure as it is now for 
fire purposes. This witness testified that the sizes used 
were wholly insufficient to give a fire protection under 
any conditions of pumping service, and that he would say 
pos.tively that it would not succeed, and that in a great 
part of the city, estimated by him elsewhere, ( Rec., 616), 
as half thereof, it would be impossible to get any fire 
service that would anywhere near conform. to the require- 
ments of the contract. (iRec.,609-11). The testimony 
of another able engineer, Mr. Lyman E. Cooley, is also 
to the same effect; and he explicitly states that not over 
four miles of nipe in the entire system would fulfill the 
conditions of the contract. (Rec., 637-38.) Thus there 
was not less than six-tenths of the whole extent of pipe 
insufficient for fire protection. 

This evidence, with more of the same kind, or having 
the same tendency, could not be, and was not disputed. 
“Tt must follow, as the night the dav,” that Starr was not 
ingenuous, or not conscientiously fair, if well informed, 
when he asked the city council to accept the Works in 
that condition upon his promise to put in another set of 


boilers; for, as Mr. Williams said in his evidence, all the 
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pumping force of the Chicago water-works could not 
have made the system anything but a failure. The city 
was, therefore, fully justifiable in declining to let Starr off 
so easily, and in refusing to accept the works. They were 
not calculated to supply the needs of the city as a protec- 
tion against fire, and could not be advantageously used 
for that purpose. Accordingly, when we look at the 
evidence we do not find that at any day, or hour of any 
day, from that time to this, Starr or his company, or any 
representative of the complainants, has pretended to offer to 
the city the protection of these works at a fire, or to assert 
any right to call upon the city for the $8,500 for hydrant 
charges. Where, therefore, was their cause for objecting 
that the city did not pay $8,500 per annum, to enable the 
company to meet interest upon the Company’s bonds, held 
in part by the complainants? The stipulated condition on 
which the payment depended was not performed, and 
neither Starr nor the complainants offered to perform it. 
Both Starr and the Water-Works Company may be sup- 
posed to have been financially unable to perform. At 
least the evidence does not show any full or fair offer on 
Starr’s part, or anything more than his aforesaid propost- 
tion, on condition of acceptance of the works, to put in, at 
some time in the future, another set of boilers; and the 
evidence does not show that the Water-Works Company 
was willing to lift even so much as a little finger to make 
the works good. We might ask where were the com- 
plainants in this dilemma. They seem to have been con- 
tented with an investment in the bonds, and probably had 
them in their safety vaults at their eastern homes, or 
under lock and key, and took no pity upon the city, and 
never offered to come to its relief. It 1s hardly possible to 


find a greater abuse of a municipality than would have 
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been practiced upon the city in this case, if the works had 
been accepted on the 12th of December, 1881. We 
might imagine it would have been a body fit to be abused 
if it had quietly accepted the works unconditionally, or 
upon the easy conditions suggested by Starr. 

Some stress has, however, been laid upon the point that 
under the supplemental contract of June 7, 1850, the first 
supplemental contract, ( Rec., 59), provision was made for 
the making of a map, and having the sizes of mains desig- 
nated thereon, and allowing a committee of the city council, 
within five days after the presentation of such-map to the 
chairman of such committee, to have modifications in re- 
spect to sizes of mains as designated by Starr on such 
map, and there is some evidence tending to show thatthe 
map was presented. On the other hand, it would seem 
from the evidence offered by the appellees on the subject, 
(see Supplee’s evidence, Rec., 134), the committee had 
no voice in supervising the work as to the size of the 
mains. The suggestions of the committee pertained to 
the location of the mains and of the hydrants ( Rec., 486), 
etc., and the matter of the map being used by the com- 
mittee was so indefinite that the chairman of the com- 
mittee could not recollect about it, save that lines for the 
lecation of the mains seemed to have been drawn on a 
map. (Rec., 628-31.) 

It appears in the testimony of Charles Pettigrew, who 
was one of the special committee of the council, that the 
whole matter was under the control of Starr, and that the 
work was done upon his responsibility, on the ground 
that he was to be held to the fulfillment of the contract. 
(Rec., 593.) a 

But Starr could not shield himself by attempting to 


throw responsibility upon the committee. His obligation 
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was to construct and maintain “an effective system of 
“ water-works to supply the city and citizens of Joliet with 
“water for domestic, manufacturing, sanitary and _ fire 
“purposes.” (Rec., 42.) And he specially covenanted 
that he would at all times of fire “ furnish sufficient power 
“to throw at the same time a one and one-quarter inch 
‘stream at least too feet high through each of any five of 
“said hydrants,” etc. (Rec., 44.) Besides this, it was only 
reasonable, in providing a system of water-works, to give 
them such power and capacity that they would do that 
very thing. This was especially necessary if they were 
to be effective for fire purposes, as the testimony of all 
the expert witnesses examined in the case clearly demon- 
strates; and here was Starr pretending to have knowledge 
in such affairs, and to be able to do the work well for the 
city. Under such circumstances his conduct in the ab- 
sence of some better explanation is without excuse, and 
he must accept the responsibility which his Honor finally 
did conclude rested upon him, of complying with the con- 
ditions of his contract as to the work to be done by the 
mains in case of fire. (Rec., 105.) The suggestion, 
however, of his Honor that Starr should have had a 
reasonable time after December 12, 1881, to put in 
place of the seven miles and upwards of four inch mains 
in the ten-mile system enough larger mains to make 
the system effective for fire purposes, fails in its applica- 
tion to the facts; for, in the first place, Starr neither pro- 
posed, nor did he assume to be able, to make the change in 
the mains, nor does he seem to have been willing to allow 
that the change was necessary; and in the second place, 
and the reason is a primary one, he ought to be condemned 
for not having skill or skilled aid, in the first instance, to 


recognize the impropriety of putting in so much small 
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pipe that not exceeding four-tenths of the part of the city 
which was supplied with hydrants could have fire protec- 
tion therefrom. The right of Starr to any time after De- 
cember 12, 1831, /o make his system effective, was one of 
which he did not choose to avail himself by any practical 
offer or any good deed showing he was in earnest, and more 


Ss 
than four yegrs and seven months from that date elapsed be- 
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fore the pameemt—btlwreeteel, and still the work remained 


to be done, as it does to this day. Nor can it be pre- 
tended that the patching work which Mr. Elwood has 
done since he took possession of the works for the com- 
plainants has remedied the difficulty to the “ninth part of 
‘a hair.” 

In the very merciful spirit of his Honor it was sug- 
gested, with reference to the defect in the supply of water 
from springs, that when the test experiment was made in 
December, 1881, with reference to determining the ade- 
quacy of the works, especially for fire purposes, no com- 
plaints had been made of the insufficiency of the supply 
of water, and that no test calculated to demonstrate the 
inadequacy of the supply had then been made. The’con- 
tract provided for the supply to be at least 500,000 gal- 
lons daily from the outset, and that that supply should be 
increased according to the demand, so as to give an 
ample supply for all the purposes expressed in the con- 
tract (Rec., 43); but the quantity of water which came 
from the spring could very readily be ascertained apart 
from any experiment as to the adequacy of the works in 
general. When measured it was found to be about 25,- 
000 gallons a day (Rec., 563),or about one-twentieth 
part of the amount required, and whatever other water 
there was in the reservoir came through its banks (Rec., 


168-9). Mr. Potter, the appellees’ witness, says springs 
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came right out in the bank of the reservoir, part of them 
(Rec., 168-9). All this water proved to be wholly un- 
satisfactory, and alse insufficient in quantity. The fact 
that it came through the bank’ or banks of 
the reservoir shows that the reservoir was not 
properly constructed (Rec., 425-432), and the water 
which came in was, from the location of the reser- 
voir, like “ swamp water,” or worse (Rec., 433), and it 
seems to have been decreasing all the time. (Rec., 461.) 
The bill itself shows that when the complainants got pos- 
session some here after August 31, rSS8Z, they began to 
make experiments to find pure water, because they saw 
that previously the water supply for said system of water- 
works was not as large or as pure as it ought to be. 
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(Rec., 27.) 

It seems to be unnecessary, under such circumstances, 
to call more particular attention to the mass of testimony 
showing, not only the insufficiency of the supply, as Starr 
attempted to provide it, but also the bad quality, much of 
the time, of such water as was supplied. Sutlice it to 
say, the evidence quite decidedly and clearly shows that 
there was insufficiency, both as to quantity and quality, to 
meet the terms of the contract. It was much of it like 
water from a pond. (Rec., 402, 433, 528.) 

‘Considering, therefore, that it was easy enough for 
Starr to ascertain how much water was supplied from 
the spring referred to in the second supplemental contract, 
was he entitled to any time after December 12, 1881, to 
make a change in respect to the water supply? He had 
then taken more than a year, that ts to say, from October 
9, 1880, to December 12, 1881, to ascertain the condition 
of affairs, as to the spring water and otherwise, and it 


would seem that he could have ascertained the condition 
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immediately, by making measurement of the quantity of 
water which flowed from the spring mentioned in such 
supplemental contract. This could have been done most 
likely within a few days, or perhaps in one average day ; 
and Supplee says they started the works September 29, 
18S1, and he claims they were completed October 22, 
i881 (Rec., 140, 141). What, then, was the difficulty of 
determining before December 12, 1881, what would be 
the am-unt of the water supplied? 

It does not seem that there was any special occasion for 
lapse of time to make test experiments as to the spring 
water referred to in the said second supplemental contract. 
Nor, again, does it appear that Starr was willing or able 
on the 12th of December, 1881, to give any other or fur- 
ther supply; his claim being that the works were com- 
pleted. He asked the city to accept them, proposing 
nothing further than at some future time to put in another 
set of boilers. His day of grace had passed when he put 
himself in that position, and the appellees had no right to 
say that it ought to have been extended by the city. If 
extension had been asked on promise, reasonably well 
guaranteed, that there would be complete performance 
within a short time, the equity might have been greater. 
But there was no promise of what was most needed, and 
indeed none at all as to supplying mains for fire purposes, 
nor for giving water of sufficient volume and purity, nor 
for supplying a proper reservoir as per contract. The 
contract was for effective water-works for all the purposes 
named, and Starr was proposing to leave them in a very 
ineflective condition. 

Apart from the action of the city council of December 
13,1881, of which the bill makes complaint, and tn respect 
to which the Circuit court chose to give relief to the appel- 
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lees, upon the ground that the city ought to have deferred 
such action, to give Starr another opportunity to try ex- 
pedients and experiments, the case of the appellees fails. 

It does not present equitable grounds for relief. This, 
we have seen, in noticing how far Starr had fallen short 
of performance, not merely in a single item, or in some 
small items, but in the main and most important matters 
to which the city council was required to look in making 
a contract with him. The fire protection which his works 
should have afforded was naught. The supply of water 
was insufficient, and not of the right quality. The same 
was to be said of his reservoir: and his communication 
of December 12, 1881, to the city council was of itself a 
confession that another set of boilers was needed to bring 
the works up to his standard, which was certainly low 
enough. 


But do the complainants present a case that is stronger 
or better than Starr’s would have been if he had filed a 
bill December 12, 1881, alleging performance, as the 
present bill alleges, and charging that the city council had 
become prejudiced against him, in adopting the preamble 
and resolutions of December 13, 15817 The facts would 
then have appeared. His allegation of performance 
would have failed on his own showing, or would have 
been negatived by the evidence on the part of the city. 
Iie would be found to have failed to have carried out his 
contract with his Water-Works Company, for the present 
bill shows that he agreed with that company to complete 
the works according to his contract with the city. Inci- 
dentally, also, it would have appeared that the Water- 
Works Company had failed, for it went into the hands of 
the receiver in quick time. His bill would then have been 


confronted with insurmountable defenses, such as a nega- 
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tive of the allegations of his performance, the want of 
any reasonable excuse for failure, the want of an ofler of 
performance, and the probable inability to perform his 
part of the contract. He does not seem to have mani- 
fested a very strong inclination to perform the contract at 
that juncture of affairs. The evidence here indicates that 
he was inclined to get off by cheap work, and that, hav- 
ing fobbed the proceeds of the bonds, he claimed he had 
done work enough, and spending money in other ways 
was more congenial to his tastes. 

Nor do the complainants relieve the situation in any ma- 
terial respect. They, in their bill, pretend that Starr had, 
before the 12th of December, 1881, done what was re- 
quired of himeby the contract (Rec., 79); and they make 
complaint of the action of the city council on the 13th of 
December, 1881, as a wrongful assumption of power on 
the part of the council. This complaint 1s stated in the 
bill to be on the following grounds: 

r. ‘That, at the time said action was taken, Starr had 
assigned his interest under the contract to the City of 
Joliet Water-Works Company, which company had exe- 
cuted a mortgage thereof to the Guarantee Trust and 
Safe Deposit Company, which mortgage had been re- 
corded, and which action by the city council was without 
notice to Starr or the water-works company, or said 
Guarantee Trust and Safe Deposit Company. 

2. That after said action was taken by said city coun- 
cil, the city was a partaker of some benefits from the 
water-works, in that some of its school-houses and other 
public buildings were supplied with water from these 
works; and much effort has been made under the bill and 
In presenting evidence to show that this consumption of 


water, although it was paid for, should be construed as 
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amounting to an estoppel, or such a direct and unqualified 
recognition of the rights of the complainants as to give 
the complainants a full standing at law and in equity in 
their claim of the fullest privileges and benefits which 
Starr was to have if he had executed the contract. 

The matter first so advanced in the bill presents the 
theory that something like a solemn adjudication in a court 
of justice was necessary to protect the city, if the city coun- 
cil conceived the idea that Starr had failed in perform. 
ance of his contract; otherwise his system was fastened 
upon the city, and all exclusive rights spoken of in the 
contract would be secured to him for the full period of 
thirty years. That theory is then followed up by the bill, 
with the suggestion in that Starr’s work has_ been 
accepted by the city, or that any mght to complain 
thereof has been waived, because certain officials have 
chosen to take water from these works. 

As the decree was not put upon any such grounds, it 
cannot be necessary to argue them at any length. 

The statement of such theories would seem to be 
enough of itself to show their fallacy. The contract was for 
work to be done, on the doing of which work certain rights 
might have accrued to Starr or to the Water-Works 
Company succeeding him. The doing of the work wasa 
condition precedent, and the city occupied towards Starr 
all the rights of a contracting party. The city, being rep- 
resented by the city council, had a right to say whether 
it would or would not insist on full performance, and as 
in the given case there was not such_ performance, nor 
anything approaching it in any satisfactory measure, nor 
even any promise ot performance in full in the future, it 
was the right of the city council to take notice of the 


failure, and to signify its disapproval of the work, and to 
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withdraw from the contract, or declare its non-assent 
to any further attempt to execute the same out of time. 
The action taken by the city council by the adoption of 
the resolutions reported on the 13th of December, 1881, 
was therefore justifiable, on the same grounds which will 
justify a private party to a contract in signifying that be- 
cause of distinct, repeated and marked violations of the 
contract he will no longer be bound thereby, but will 
leave the other party te his legal remedy, if any, for work 
previously done. In such case the legal remedy might be 
somewhat enhanced, possibly, by the use of property pro- 
vided under the contract. Yet, the party in default would 
not be at liberty to have the declaration of .rescission on 
account of his default set aside by injunction and decree, 
enabling him to contribute more property under the con- 
tract, out of time again, and so far outside of the contract, 
too, as to give him the privilege of doing the work sub- 
stantially at his own will and pleasure. The decree, how- 
ever, in the case at bar does just what is last above men- 
tioned. Itdeclares that the resolutions of the city council, 
passed December 13, 1881, were not effective, or, to fol- 
low the language of the decree more explicitly, it declares 
that the rights of the complainants were not “ forfeited” 
by those resolutions. This declaration it does not put 
upon the ground that the system of water-works was com- 
pleted by Starr before the resolutions were passed, but 
upon the ground that they are, to quote the decree, “ now” 
(meaning June 9g, 1886), “ completed in substantial com- 
“ pliance,” etc., except etc., etc., etc., (Rec., 110), and 
then, to make sure work, the decree says that the city “ 1s 
‘“ not now entitled to declare or enforce a forfeiture of 
“said contracts, or of the rights of complainants there- 


‘ under.” 
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It seems to be rather singular that the word “ forfeiture ” 
should have been chosen, except on the ground that it 
may be supposed that a case in equity could be better 
predicated by adopting such phraseology. The contract 
provided that Starr’s right should cease and determine in 
case of his failure to construct or maintain the water- 
works. His failure in that regard made that provision of 
the contract operative. It is not necessary to say now 
that it took away from him all interest in his pumping 
works, which are outside the city limits, or in the mains 
and hydrants which he distributed in the city. But under 
his agreement any special privileges to him could only ac- 
crue by his performance, and when he failed to perform 
the city had a right to say in accordance with this pro- 
vision of his contract: “Stop! you are not entitled to go 
“ forward and take any further special rights. The city 
“is to be no longer bound.” 


gnity to 
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It may seem to be giving proportions and di 
some of the highly attenuated positions of the bill by dis- 
cussing them, and gravely considering supposed questions 
concerning conditions subsequent, estoppel, franchise, etc., 
as if the city was obliged to invoke the power of the state 
to have it declared that Starr’s claims, called a franchise, 
have ceased, or as if the city must go into court to declare 
a forfeiture. Starr’s failure being apparent, though not 
admitted by the bill, it should bar relief, especially when 
it appears that it was so inexcusable; and all the more 
should the relief be denied when on filing this bill, more 
than two years after the works should have been com- 
pleted, the complainants offered to do nothing more towards 
completing them. If, however, the learned counsel of the 
appellees shall argue all these matters, as he ts likely to 
do, so it may seem proper for the counsel of the city to 
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answer the contention by counter authorities, and thereby 
disrobe the case of assumed dignity. 

The learned district judge, in delivering his opinion, 


spoke of forfeiture, but did not at all suggest that any 


proceeding, such as to have a forfeiture of a franchise de- 


clared, was necessary to be taken by the city; nor in this 
respect did he make objection to the declaration by the 
citv, on the 13th of December, 1551, of unwillingness to 
recognize the right of Starr to claim the benefit of his con- 
tract for furnishing an effective system of water-works. 
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He did not proceed on the idea, which may be argued by 
counsel of appellees, that there was a franchise in Starr, 
and that proceedings by guo warranto ought to have been 
taken by the city as against Starr, or the Water-Works 
Company. He recognized the fact that the matters be- 
tween Starr and the city were matters of contract, and 
having no higher dignity than any other contract matters; 
and this, it is submitted, is a correct view, ‘There was 
nothing but a contract between the parties; and even 1f 
there had been an ordinance granting a license to Starr, 
or the appellees, the rule would have been the same, that 
the matter was subject to be treated as but a mere con- 
tract between the parties. “ The grant of license given 
“by the ordinance comes within no definition of a fran- 
“chise. Besides, a municipal body, it is understood, pos- 
‘‘sesses no power to confer a franchise.” Per Mr. Jus- 
tice ScoTT, Chicago City Railway Co. v. The People, etc., 


The matter in respect to which the word forfeiture is 
used was one in which the city merely said, in substance, 
by the resolutions of December 13, 1881, that the gontract 
ought to have been executed; attempted execution has 


been so imperfect and defective, and is so inexcusably 
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lame, and the attitude of Starr is such that he does not 
excuse the imperfection, therefore he should not hereafter 
claim the benefit of this contract. The course pursued by the 
city was justified by the contract and by the circumstances 
of the case above detailed; and surely it was not necessary 
for the city to take proceedings by suit at law or in equity, 
to defend itself against any assertion by Starr of an abso- 
lute right on his part to take possession of other grounds 
in the city than those which his mains o¢cupied at the 
time. The city, in what it did, chose toe rely upon its 
legal right to say that the works, which ought to have been 
done by October I, 1551, were not completed December 
13, 1881, and that, as Starr was not ready or even willing 
to complete them, he had no further rights. This was 
not a forfeiture of his property, but it was placing the 
city in the correct attitude, relieving it from any danger of 
misunderstanding, which, in the absence of expression on 
the part of the city, he might have had as to the disposi- 
tion of the city to overlook every fault whatever, either 
in the past or future on his part. 

The case of the Crly of Quincy v. Bull, 106 Iil., 337, 
which is relied upon by appellee’s counsel as the chief 
authority for proceeding in a court of equity, is so dissim- 
ilar from the present case as not to be an authority 
herein. It raised two questions. One of them had 
reference to the construction of an ordinance, under 
which one Prince had been given a right to con- 
struct water-works, which right was questioned by 
the city so far as to say that the mains were 
to be extended only when ordered by the city 
council. ‘The other question was whether the ordinance 
was valid. The court found against the city upon both 


points. Its construction was that the ordinance did not 


limit the right of Prince, so that he could only lay mains 
when and as ordered by the city council: and while the 
court would not CXPFress any opinion upon the question 
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whether the ordinance gave an exclusive right, inasmuch 
as that question was immaterial to the decision of the 
case, it was held to be sutlicient for the purposes of the 
case to find that the ordinance was not entirely invalid, 
and that the whole matter involved a simple law of con- 
tract, as if two private individuals had made the contract. 
Thus it was found that the contract was, at least in some 


respects, binding, so that there was a right exisung under 
it as against the city, giving occasion for an injunction 
which had been decreed upon bill and demurrer thereto; 
the demurrer not seemingly raising any question of juris- 
diction, nor making objection that there was an adequate 
remedy at law. In that case the contract seems to have 
been fully executed on the part of Prince, some years 
before he filed his bill, and no objection to his work 
appears to have been made. [lis assigns proposed 
to erect a new reservoir several vears after the works 
had been in operation, and thereupon the city passed 
ordinances which were intended revent him from 
making the erection, and from extending the mains, 


and threatened to interfere with his work upon the streets 
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DV arrests, etc., and a_ bill 


tiled to pre vent the city 


from so interfering. The decision being that the rights 
granted Prince were still operative, according to his’ con- 
tract, so far as it was necessary to construe or act upon 
it, it was therefore held that the city had no right. 

lhe case comes to this position: Are the appellees, as 
complainants in the bill, entitled to be relieved from the 
provision in Starr's contract, limiting the timé within 


which he was to construct works of defined capacity, 
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power and general effectiveness, and are there such 
equitable circumstances as require the granting of such 
relief to the extent to which the decree goes? Should 
the relief extend so far as to protect property held by ap- 
pellees and alreadyenisting 7 Should it be extended, also, 
to the extent of making the contract a subsisting one for 
future improvements, and for all other incidents The 
circumstances stated in the opinion of the court, and those 
stated in the bill but not suggested in the opinion, have 
already been canvassed, and it seems to be too clear to 
be disputed that the failure of performance was not fairly 
excusable in the first instance. If it had been excusable, 
there would, on the 13th of December, 1851, have de- 
volved upon Starr the duty of supplying the defects in 
the works, and this he would have been required to do 
within a reasonable time. but in order to entitle him to 
do so, it was necessary for him to be willing and able; 


and being neither willing nor able, he would not thus be 


entitled. 

It was a case where time was material. The contract 
made it such a case in fixing the time, and as we have 
already seen from the. testimony, the additional cost to 
the city of doing without water-works for the prevention 
of fires has been very considerable, running up to $3,000 
or $4,000 per year, besides insurance. (Rec., 571-3.) 
‘The case is one of gross laches on the part of the con- 


tractor. 

A time fixed for performance of a contract is usually 
material. 

Hlarrington v. Wheeler, 4 Ves., 6087, and note (2), 690, 
/é., where Lord Thurlow declared “ there is nothing of 
“ more importance than that the ordinary contracts between 


“man and man, which are so necessary in their intercourse 
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‘with each other, should be certain and fixed, and that it 
“should be certainly known when a man is bound and 
‘when not. * * * The conduct of the parties, inev- 
‘itable accident, etc., might induce the court to relieve 
‘but it is a different thing to say the appointment of a 
‘day is to have no effect at all, and that it is not in the 
“ power of the parties to contract, that if the agreement 
“is not executed at a particular time the parties shall be 
“atliberty to rescind it. * * * The utmost extent 
“of relief where the party is discharged at law would 
“be on making him full compensation.” 

In the case at bar, Starr’s failures and substantial re- 
fusal to make the works effective authorized the declara- 
tion of rescission in accordance with the principles sug- 
gested in AZardble Co. v. Ripley, 10 Wallace, 358. 

But, in granting the injunction in favor of the appellees, 
the court disregarded the fact that the contract had been 
so long and so constantly broken, to an extent which 


should have caused the denial of the injunction. 


Again, the decree secured to the appellees what must, 
under such a decree, be deemed an irrevocable grant of 


special privileges contrary to the constitution of Illinois, 
1870, Art. 2, Sec. 14. 

The decree has the practical effect of giving to the ap- 
pellees exclusive rights, although in its legal effect or 
operation the contract in the first instance should not have 
been so construed, and although that contract was prop- 
erly determined by the action of the city, declaring it at 
an end, and although no proper case was presented upon 
the proofs for giving the appellees such rights upon the 
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case as made. 


That the effect of the decree is to give such exclusive 
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rights appears from the injunction which the decree 
awarded. This would restrain the city from commencing 
any suit against the appellees for the purpose of forfeiting 
the contract, and from interfering with or molesting them 
in any way in the use of the streets for water-works pur- 
poses, or in supplying and delivering water from the 
mains already laid, or hereafter to be laid by them, or in 
the use of the streets for the purpose of extending the 
mains to parts of the city not now reached by such mains, 
or in the use of the streets for the purpose of laying 
mains, pipes, etc., or repairing the same at any time when 
necessary, etc. The hands of the city would be tied in 
every way, so that it could not supply itself with other 
water-works. It is submitted that it had the right to 
supply itself with other water-works, or even to contract 
through its city council with other parties for the con- 
struction of water-works, especially after the 13th of De- 
cember, 1881. But, the injunction now comes in and 
prevents this, although the city has desired to provide 
itself with such works; and the decree also prevents the 
city from contracting with any other parties for such pur- 
poses. ‘This construction seems to be necessary under 
the broad terms of the decree. We submit, however, 
that exclusive rights to such an extent were not proper 
to be given to Starr, or his successors, in the first in- 
stance. ‘The monopolistic features of his contract were 
not sustainable to the extent claimed in behalf of the ap- 
pellees: Constitution of Illinois, °70, Art. 2, Sec. 14; 2 Dil- 
lon on Corporations, 3d Ed., Sec. 692. The case should 
not be construed as if the municipa!ty had been a state, 
and had attempted to grant exclusive rights, amounting 
to a monopoly. Such rights should not be _ held 


to accrue under a mere contract with the city 


70 
council. Saevnaw Gas Light Co. v. City of Saginaw, 


/ * 


Co. v. fnter-Siate Rapid Zrausit l’y Co. 24 Fed. Rep., 


28 Fed. Rep., 520, $35 ef seg.; Jackson Co. Horse R. 


306. The fact that there are such features in the con- 
tract as will lead to an attempt to make it an exclusive 
monopoly in the hands of parties not identical in interest 
with the citizens of the city, should have inclined the 
court to hesitate to resuscitate and give validity to the 
contract, as was done by the decree inthis case. A strict 
construction should be put upon such a contract, and it 
should not be allowed to be extended to the prejudice of 
the city. As was suggested by Bruce, L. J., in Adlor- 
ney General v. Shefficld Gas Consumers’ Co., 3 De Gex, 
McN.& G. "2534, the court should look with some degree 
of attention to what the governing body of a borough 


think. 


As 9 ) aftar ¢] laclarati 6 rescisai 
As the case stood after the declaration o rescission, it 
sine eel ie, i Be a ee ae Be. mens le 
Was bot Dcaice CSPCcidil Iti Vit \\ U1 tne CiadiMis 1) >\\ NIAC 
by the appellees, for the city to do anything but to keep 
} ee aa Fe | _, —— 3° oe P 
the appellees at arms’ length. The bill and the proofs 
a | 

. < , | ~ sr) a t . 9 oF , ms ‘ can . - leo ly " 7 , 

presenrea a case oft insia1ous eitorts to invelrvile the city 


into an unsate condition in the matter of the contract. 


after it had declared it to be at an end; and yet the posi- 
tion of the city seems to have been a consistent one. 
That position was that the contract having been violated, 
and no offer to perform it having been made in due time, 
the city did not choose to recognize it as any longer bind- 
ing, but would leave Starr, or his water-works company, 
to his or its legal rights. This, we submit, should have 
been the conclusion of the Circuit court. It should not 
have allowed an extension of the mains, not even for com- 
pensation, which would have been justly due the city to 


the amount of from D14,000 to S18.000 or more: for the 


decree shows that a new contract, in substance, became 
necessary, to be defined and further cutlined by the court, 
and to be executed under the direction of the court. 

This is not a case of a franchise existing and to be pro- 
tected in equity, but a case of contract, or one presenting 
a question whether the contract should be treated as sub- 
sisting for every purpose. 


orpwMent of error. that it 


It is suggested in the pifth (@SS/L 
Was error to decree costs ayainst the city. This was on 
the ground already referred to, that the appellees were, in 
the opinion of the Circuit court, in sucha position at the 
time of the filing of the bill, that inasmuch as they had to 
expend a larye amount of money to carry out the contract 
in the wav in which the court required it to be carried 
out, they needed some judicial decision to establish their 
rights, and were entitled to know where they stood be- 
fore making such large outlay. Supposing this to have 
been the case, if we concede it Pro argumento, yet it was 
obvious that the delay was not chargeable to the city. 
The citv had made a contract for the completion of the 
works by a certain time, afterwards prolonged and ex- 
tended LO October. y. 2002. It vould have been satis- 
fied if they had been completed by December 12, 
i881. It might possibly, if we may conjecture, have 
been satistied if Starr had been willing and able to 
} . s sant ‘ ° . . 

compiete them at once, o1 quite soon after Dec embe1 5 Be 
ISOI: but he did not give the City an opportunity LO elect 
to give him an extension upon any guaranty that he would 
really complete the works so as to make them eflective 
ior the various purposes intend ad: tor he never otltered 

} i ie yx . -~ - } —. ‘ 1] . . . 
such YUuaranly. is@ TreSull 18 that the appellees Were CA- 
from the time they took possession, August 


perimentng 


27, 18823, to June 9g, 1886, when the decree was granted. 


oe) 
i; © 


They never in the meantime offered to make a reservoir, 
sink artesian wells, or supply suitable mains to make the 


works eflective, nor did they seem to awake to the need 


or importance of doing these things until the court told 


them they must be done. Hence, the suit was one where- 
by they sought to be judicially instructed “ where they 
stood,” before making a large outlay; and if the decree 
was to go for them at all, they ought to have paid for the 
Instruction in the costs, with compensation to the city as 
well, for the damage it has suffered. But they did not 
make a case for relief, and especially not for the large re- 
lief which they got ostensibly under a bill for the preserv- 
ation of their mains which Starr had laid. ‘To such pre- 
servation the city would not have objected, we opine, if 
that had been the only question between the appellees and 
the city; but the city constantly maintained that it was 
under no obligation to recognize any further contract 
rights in favor of Starr or his representatives, because the 
contract had been broken and violated by him so radically. 
On all hands it appears that the works as they existed 
December, 13, 1881, were very materially deficient and 
inefficient for the purposes for which they were to be 
provided; and while the appellees in their experiments 
may have obtained a fuller supply of water at their works 
outside of the city limits, the character and durability of 
which supply seem to be conjectural under the proofs; yet 
they have not, either by the bill or the proofs, made such 
a case as to be entitled to relief in equity, and the resusci- 
tation of the broken contract. 
_ Respectfully submitted. 
Tuomas Dent, 
Of Counsel for the Appellant. 
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MAY IT PLEASE THE CouRT: 


The argument of the learned counsel for appellees, 
now to be noticed, approaches towards a recognition of 
the defaults of Starr, the contractor for the construction 
of the water-works. For example, the argument states 
(page 11): “The water itself, which was the product 
‘of his (Starr’s) first experiment, was insufficient in quan- 
“tity, and, to say the least, of doubtful quality. His mo- 
“tive power had proved inadequate. The receiving res- 
“ervoir was not what it should be. He had failed to 
“meet the decisive test for fire purposes which the 


“agreement had prescribed.” 


This, it will be observed, has reference to December 
12, 1881, when Starr sent to the city council his proposi- 
tion to put in another boiler. This, his communication 
said (P. Rec., 186), was to obviate all doubt as to the 
capacity of the water-works. In putting in such boiler, 
or set of boilers, he said he would increase the then pres- 
ent capacity of the boilers one-half. But he did not pro- 
pose to do this, except upon conditions. He said he 
would do it immediately upon being advised that it would 
be satisfactory to the council. He closed his communi- 
cation by saying: “I ask the council to accept the 
“ works subject to my putting in such additional boilers.” 
(P. Rec., 186.) 

It is also to be remembered in this connection that by 
his communication of November 8, 1881 (P. Rec., 354), 
Starr claimed that the works were complete and ready for 
operation, and that he requested the council to name an 
early date for a test of their capacity to throw a stream 
of water 100 feet high from each of any five hydrants, 
etc. Such a test was made under the most favorable 
conditions for Starr, and he knew the result of it when 
he addressed his aforesaid communication to the council 
on the 12th of December, 188r. 

What, then, do we find to have been his position? The 
fact that he had not fulfilled his contract being conceded, 
should he not have made some proffer to fulfill it within 
some reasonable time, and should he not have shown 
ability to perform; and should not the reasonable time 
have commenced to run from December 12, 1881; and 
did not he voluntarily deprive himself of any, equitable 
right to further time when he chose to offer to do buta 
part, and not the whole, of what was necessary to be done 
to complete the works? 


we 


Is it not clear that he was /us/s//ng, in effect, that the 
water-works should be taken to be all-sufficient, with the 
exception only that he should agree to put in another set 
of boilers, thereby to increase the then present “ capacity 
“of the boilers one-half?” Is it not likewise true that he 
was asking more of the city council than he had any right 
to ask, and this in several very important particulars? 

It is not denied by the counsel of appellees that the 
street mains were defective on account of there being too 
large an amount of four-inch pipe. (Argument of Mr. 
High, p. 7; argument of Mr. Parks, p. 21.) The 
different kinds of mains and the lengths of the same are 
stated by Mr. Suplee. (P. Rec., 62.) The statement 
shows 7 miles 129 rods and 10} feet in length of four- 
inch mains in a total of a little less than ten miles in all, 
according to Suplee’s estimate, within the city limits. 
This made the system “ wholly insufficient to give a fire 
“protection under any conditions of pumping service.” 
(Evidence of Williams, P. Rec., 309.) Nor was this 
a small matter. The cost of mains was one of the 
chief items. (Evidence of Suplee, P. Rec., 65; Orig. 
Rec., 140.) It was also a provision of the contract that 
the works should be an effective system to supply the city 
and its citizens with water for domestic, manufacturing, 
sanitary and fire purposes. (P. Rec., 20.) 

To go no farther, we find that Starr not only failed to 
provide such mains as would give an eifective fire service, 
but did not in his communication to the city council indi- 
cate any disposition or intention to change the mains. 
His proposition to the city council to accept the works 
and trust him to put in another set of boilers at the pump- 
ing-works did not suit the council, because it was not a 


fair proposition. It would have kept the works as in- 


effective practically for fire protection as before. Besides, 
his ability to supply the new boilers does not appear to 
have been vouched for, nor did he propose to make the 
reservoir sufficient, nor to provide the artesian wells as 
required by his contract. Therefore the city council 
adopted the preamble and resolutions of December 13, 
i8r. (P. Rec., 43, 186.) By these the council, as 
the representative of the city, declared its refusal to ac- 
cept the works, and the determination of any rights of 
Starr, his successors and assigns, under the contract. The 
city was, in the judgment 9f the city council, entitled to 
take this view; and it is Wed that it was not a mis- 
taken nor an ill-advised judgment. On the contrary 
there was full justification for such a declaration of the 
city council. Nor does it do to say that the council should 
have waited on Starr for the supply by him of better water- 
mains, and a better reservoir, and the requisite artesian 
wells; for Starr, if able to supply these things, as is doubtful, 
did not profess any willingness to supply them at any time 
whatever, nor did he, nor any one for him, supply them 
before the present suit was brought, nor were they sup- 
plied during the pendency of the suit, although four years 
and six months, lacking but three days, elapsed between 
the date of Starr’s communication to the city council and 
the rendition of the decree herein. We see, then, that 
when the city council acted upon Starr’s defaults, those 
defaults were confessed by him in but a small measure, 
but were prominent and marked; and in various particu- 
lars of prime importance, as in respect to the mains, the 
reservoir and artesian wells, he did not propose to remedy 
them, but, on the contrary, ignored them, ‘and _prac- 
tically, by his communication of December 12, 1881, 


refused toremedy them. Nor did the complainants, either 


before or at the time they filed their bill, propose to carry 
out Starr’s contract according to its requirements. Their 
claim was that he had carried it out. Consequently they 
may be said to have persisted in his refusal to carry it out; 
and they presented no equity for relief as against Starr’s 
obstinate failure and refusal to perform. 

If Starr should have had an election to take further 
time after December 13, 1881, to complete the works, his 
election should have been exercised,—-not to make the 
works to suit himself merely, but to make them compP/ele 
and efficient, in accordance with the contract: and when he 
declined to express himself as either ready or able to do 
so, his right of election ceased, and the city had a right, in 
law and morals, to declare his contract ended. 

No one could maintain that the city was under such 
circumstances required to pay for hydrant service, which 
was never rendered, nor tendered, and which could not 
have been effective. 

2. The theory of the learned counsel that “the con- 
‘“ tractor was entitled to reasonable time in his eflorts 
“to perform” his contract, fails of any just application, 
because on the 12th of December, 1881, and at all times 
subsequently, the contractor failed to offer to perform im 
the large and highly important particulars above named. 
If he was entitled to any time at all, the time was then 
betore him, and he should have offered performance, not 
in part, as in respect to a new set of boilers, dué i the 
whole maticr, so as to make the works effective and ac- 
cording to the contract. 

The actual position of Starr in respect to this matter 
on the 12th of December, 1851, seems to have been over- 
looked by the learned counsel. [lence the argument now 


under review treats the whole case as if Starr’s defaults 


— acs 
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were never discovered or were not discoverable by any- 
body until June 9, 1886, when the decree was rendered. 
Yet the fact is that they were known as early as the fire 
test was made, before December 12, 1881, and were de- 
clared in the preamble and resolutions of December 13, 
1881, although Starr and the complainants pretended to 
be ignorant of them, or at least refused to recognize 
them. 

The decree went upon the theory that Starr’s defaults 
and his position towards the city on the 12th of Decem- 
ber, 1881, should count for nothing. But that theory 
cannot be maintained. ‘The failure was then known to 
be great. Reasonable time was lost, and measureless 
time would have been wasted in further waiting upon 
Starr for performance which he refused. The horse 
could be led down to the water, but could not be made 


to drink. 


3. The position of the complainants is not better than 
that of Starr. They came in under him. They adopted 
his obstinacy in declining and failing to perform, and they 
show no equity superior to his, especially when they de- 
layed for four and a half years to offer an actual perform- 
ance in good faith of the contract. The offer, if it may 
be so called, was then by a mere direction of the court as 
a condition. 

[t is not an equity in their favor that they experimented 
at their water-works outside of the city limits in exca- 
vating a shallow well, not an artesian well, and in turning 
the spring water into it, disregarding the reservoir and 
artesian wells systems respectively, and providing no 
mains sufficient for fire purposes. Nor is it an element 
entitling them to favor in a court of equity, that the 


city, while it constantly said Starr had forfeited his rights, 
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did through the city council choose to reimburse to school 
officers or minor oflicials some small outlays for water 
delivered through the mains. The claim that the city, in 
addition to paying for the water, shall be held to have 
condoned thereby the lapses, faults, delinquencies and per- 
sistent refusals of Starr to perform his contracts, is wholly 
unreasonable. 

4. The learned counsel speaks as if the complainants 
may, in asking the aid of the court, be supposed to have 
relinquished their supposed -monopoly as asserted under 
the contract, if’ the right to such monopoly could not 
properly be granted by the city council. (Page 24 of 
argument of Judge Parks.) The relinquishment, we. 
submit, should be a positive one, and should not be left in 
doubt. Hence the injunction, securing an absolute right 
to make indefinite extensions, and preventing the city from 
protecting itself in any manner, should have been denied. 

But there is a want of equity, not only as to the exclu- 
sive right or monoply asserted, but also as to the case at 
large; when the contract had so long been ignored and 
unperformed after it was disregarded by Starr at the 
critical period. His decision at that time was never atoned 
for nor recalled by the complainants, and they have no 
equity placing them above his position on the 12th of 
December, 1851. | 

The decree should be reversed, and the complainants 
should be left to their legal remedies, if any, as to work 
done by Starr; and especially the broken contract should 
not be resuscitated and extended. 


Respectfully submitted. 
THoMaAs DENT. 


Of Counsel for Appellant. 
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REPLY TO MR. HIGH'S ARGUMENT FOR APPELLEE, 


MAY IT PLEASE youR Honors: 


Mr. High says (page 12) that: “Three central ques- 
“tions are presented by the record,” but before ex- 
amining these as he states them, we will submit some 
preliminary observations on matters which seem of con- 
trolling importance and which have not received the at- 


tention on counsel's part which thev deserve. 


1. The bill alleges performance, not a performance in 
time, but a performance prior to the filing of the bill, to 
wit, August 7, 1884. The theory is that time was not of 


the essence, and hence the complainants were entitled to 


a 


to 


take a reasonable time beyond that prescribed by the 
contract, and inasmuch as they had performed within such 
reasonable time, that they were entitled to a decree pre- 
venting a forfeiture. But the court finds and the proofs 
show that there was no performance; how, then, can the 


decree which was entered be justified under the pleadings? 


2. But suppose the bill. had set up that the complain- 
ants had not performed, but were willing to do so if the 
court would tell them whether it could be done without 
risk or not, would that be a ground for equity interposi- 
tion? | 

The court says in its opinion (P. Rec., 53) that persons 
“under obligation to expend a large sum of money were 
“entitled to know where they stood betore making this 
“large outlay.” Is that so? Where men contract to 
erect public works for their own profit, are they not 
bound to know whether they have or have not complied 
with their contract? And if the other party has exercised 
the right of rescission, but this is claimed by the con- 
tractors to have been ineflectual, are not the latter bound 
to take their own risk as to whether the rescission was 
justified or not? Are they not bound, if they have not 
performed, to go on and do so, and expend the money 
necessary to do so, without waiting for a judicial decision 
to ascertain in advance what the result is going to be? 
Taxe the case at bar. The contract’ should have been 
complied with October 1, 1881. It was not complied 
with August 7, 1584, when the bill was filed, nor June 6, 
1886, when the decree was entered. Had the con- 
tractors an equitable right to all these years to ascertain 
that they had not fulfilled, and then to have unfil Septem- 
ber 1, 1887, in addition, to fulfill? The case is to be 


passed upon as if the bill were filed by Starr. 


9 
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3. It is not contended that from October 1, 1881, the 
time fixed for the completion of the contract, until after 
August, 1883, there was any interference whatever by 
the city with the performance of the contract. It is 
claimed that between December 1, 1583, and May 8, 1884, 
the city in some instances prevented repairs. 

It is, however, insisted that the city occupied a hostile 
attitude after the resolutions of December 12, 1881, and 
it is stated by the judge (page 50) that “ the result of 
“ passing this resolution was to precipitate financial ruin 
“upon the water-works company. The money which 
“the city had agreed to pay for the use of hydrants, 
“which, amounting to $8,500 per <nnum, to be paid in 
“ quarterly installments, was undoubtedly the source from 
“ which it was expected to obtain funds to meet the inter- 
“est upon the bonds issued by the company, was not 
“paid by the city. The city placed itself in a position of 
“antagonism to the company, and has occupied that 


“ position since that time, as the proof shows.” 


Now, if the bill had set up that the contract had not 
been performed, and that the city had not prevented per- 
formance, but that because the city claimed that the con- 
tract was rescinded, the contractors had not paid the 
interest on their obligations or their current indebtedness, 
and therefore the plant had gone into the hands of a re- 
ceiver on a creditor’s bill, whereby performance had been 


delaved. would not such a bill have been demurrable? 


If the bill had set up that Starr’s enterprise was specu- — 
lative and that he relied on the payment of $5,500 by the 
city for the use of sixty hydrants in order to pay the in- 
terest on the money he had borrowed to construct the 


works, and that the city had refused to pay, and there- 


fore he was excused from non-performance, would that 
have been a valid excuse and constituted ground for equity 
interposition? 

The city was not bound to pay the rental of $8,500 ex- 
cept upon full performance, and the court finds that the 


contractors had not performed. 


4. Mr. High says (page 54) that the objection * that 
“ we did not, by our bill, tender performance of the con- 
“ ditions of the contract, is fully met by Davis v. Gray, 
“ supra. In that case the grant was upon.conditions sub- 
‘“ sequent, and the conditions were not all performed. The 
‘¢ bill made no tender or averment of a willingness to per- 
“ form the conditions, yet the court granted the preventive 
“relief sought to the full extent claimed by the bill, and 
“extended the time for the performance of the condi- 
“tions.” I submit that counsel is laboring under a mis- 
take. In that case the earning of the land grant by the 
construction of the road had been prevented by the state, 
and the bill alleged (16 Wall., 211) that the railroad 
company stood ready to construct the road, etc., so that 
the bill did in effect aver willingness to perform. 

5- On page 7 of his argument Mr. High contends that 
the admitted defects requiring a new reservoir and artesian 


wells were not discovered until after December 12, 1881. 
If true, what of it? Whatever grounds for rescission 

existed zz fact may be relied on to justify rescission 
Thus in the instance of dismissal from service, if a jus- 

tifiable cause exist, the servant cannot recover, although 


not dsnissed expressly on that ground. : 


“It is sufficient ‘hat the cause exist. The plaintiff is 
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“ not entitled to object that that is not the cause for which 
“ he was dismissed.” 
Ridgway v. Hung. Market Co., 3 Ad. and 
B., 1728; 90 &. C. L. R., OF. 


To same effect: 
Baillie v. Kell et al., 4 Bing. N. C., 638; 
33 Eng. C. L., goo. 


It was there held that where a party is discharged on 
good ground the defendant may prove as a defense a 
different reason from that assigned at the time. 

And this is so even although the master did not know 
of the existence of the cause of dismissal at the time. 

Spolswood v. Barrow, § Exchequer, 110 


( Welsby, Hurlstone & Gordon). 


The opinions of the Barons are seratim, as fcllows: 

“Parks, 6b. The replication only involved the fact of 
«* misconduct; therefore the learned judge was wrong in 
“leaving to the jury what the motive of the defendants 
“was. Oakes v. Wood (2 M.& W.,791), decided that 
“the defendant’s motive or intention was immaterial, if 
“the law justifies him in doing what he has done. 

* Ar_pERSON, Bb. All that is in issue 1s, whether the 
« defendants had a justifiable cause for doing the act com- 
“ plained of. 

“Ro tre, B. The subject may be illustrated by what 
“was said in Doe Daniell v. Woodruffe, 10 M. & W., 608. 
“viz.: * Where a party having a right of entry enters, 
“it is not competent for him to repudiate any right he may 


** possess, and to Say he has entered as a trespasser, or by 
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«some other than his real title. As soon as he has en- 
“tered he is possessed, whether he will or not ‘by virtue 
“of every title which he had in him, and which he could 
“assert by entry. Littleton, Sec. 695, is there referred 
“to; and that old authority seems to me to be grounded 


‘on very good sense. PLATT, b.. concurred 


In Crowther v. Ramsbottom, 7 TY. ., 654, in trespass 
for breaking and entering the plaintiff’s close, and taking 
his goods, it was held that the defendant might justify 
under a sufficient legal process, if he had it in fact at the 
time, although he declared then that he entered for 
another cause. 

And in Grenville v. College of Physicians, 12: Mod., 
386, Hout, C. J., said: “Suppose one has a legal and 
«an illegal warrant, and arrests by virtue of the illegal 
“ warrant; vet he may justify by virtue of the legal one; 
“for it is not what he declared, but the authority which 
“ ne has, is his justification.” 

6. As to the exclusive grant for thirty years, counsel 
contends that the question does not arise, and so also as to 
the obligation to pay $8,500 per annum, but the effect and 
operation of the decree is that if the city itself or through 
another company undertook to lay mains in its streets, 
that would be in contempt of the injunction which restrains 
the city from interfering with complainants in the streets 
of said city for water-works purposes under said contract. 
And so also as to the $8,500, if this decree stands and is 
complied with, then the contracts are rendered of binding 
obligation, and the city, if sued for the rental, would have 


no defense. 


7. This case is like any other case arising upon con- 


tract. The complainants sue. The defendant defends 


* 
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upon the ground of non-performance. The proofs show 
that the complainants failed to perform and that this 
failure was not attributable to anything the defendant had 
done, though the court thinks that the attitude of the 


defendant discouraged the complainants. 


But performance must be rendered physically impossible 
by the defendant in order for the complainants to stand 
excused. A’ /fortior7, non-performance justifies the revo- 


cation of a license to use the streets. 


uF 


The first of the three central questions stated by Mr. 


High (page 12 of his brief) is: 


Were the Starr contracts forfeited by the resolutions of 


the city council of December 12, 1881? 


And he answers this questiun in the negative upon two 
grounds: 

(a.) ‘That the recission of the contract could only be 
effected by a direct proceeding by the state on in- 
formation. 

(d.) That the condition was a condition subsequent, 
and therefore defendant should be enjoined while com- 


plainants complete. 

(a.) The rule as to the forfeiture of corporate fran- 
chises, to sustain which the authorities on page 16 of 
Mr. High’s brief are cited, has no application. 

In Maybury v. Mut. Gas-Light Co., 38 Michigan, 155, 


the court say: “ The exercise of the power of using 


. 


5 


‘streets for laving gas-pipes is rather an easement than 


>} 


‘a franchise, and a similar power is used as often for 


a 


‘ private drainage and other purposes as for more gen- 
‘eral purposes. It is a matter peculiarly local in its char- 
‘ acter, and which should always be to a reasonable extent 


‘under municipal supervision to prevent clashing among 


‘the many convenient uses to which wavs must 


“necessarily be subjected, for water, drainage 
“and other urban needs. but the permission 


~~ 


- 
° 


. 
° 


. 
¢ 


e 
. 
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to lay these pipes does not differ in = any 


‘ respect from that required for laying railways over land, 


or ditches through it. It is not a state franchise, but a 


mere grant of authority, which, whether coming from 


‘ private owners, or public agents, rests in contract or 


license, and in nothing else. A violation of the contract, 


‘or an unauthorized intrusion. must be redressed as all 


‘ordinary wrongs are redressed, by the usual legal rem- 


a 


‘edies. It in no wavy concerns the state whether the 


‘power is granted or withheld, or whether the corpora- 


tion has or has not fulfilled its agreements. The in- 


‘jured party has a remedy for any grievance, but the 


‘ state is no more interested than it would be in the ques- 


tion whether or not a railroad company has lawfully 


: acquired its right of way.” 


And the Supreme court of Illinois is manifestly of the 


ime opinion, for it holds that the grant of the right to lay 


railroad tracks along citv streets is not a franchise. 


City R. BR. Co. v. The People, 73 Ml., 547. 
Met. City R. Co. v. C. W. Div. &. Co., 


$7 Ill., 322. 
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And that grant by ordinance of the right to lay water 
mains is purely a matter of private contract. 
Quincy v. Hull, 106 IIl., 337. 

And see Board of Trade v. People, 91 Ull., 

53. 

(4.) If this were a condition subsequent and time not 

of the essence, still complainants must show that they had 

performed or were entitled, when they filed their bill, toa 

reasonable time in which to do so. ‘They count upon per- 

formance and fail. If they had counted on excuse for 

non-performance they would have failed. <A reasonable 

time had elapsed long before their bill was filed, and in 


that bill they did not ask for time within which to perform. 


jae 
Mr. High’s second question (page 24) is: 
May the city now enforce a forfeiture? 


And he answers this in the negative, because he says: 
4 


(a.) That the city is estopped by its supplemental 
contracts, and by its acquiescence in the works as con- 


structed, from enforcing a forfeiture. 


(4.) That the city is estopped by its use of the water 


from insisting upon a forfeiture. 


The estoppel here insisted upon is as to the size of the 
mains, the construction of the reservoir and the sinking 
of the artesian wells, and it is non-action that is relied on, 


although ‘ mere non-action of its officers is not sufficient 


LO 


“to work an estoppel as against a municipal corpora- 


‘* tion.” 
Logan Co. v. Lincoln, 81 Il., 159. 


(a.) As to the size of the mains, the argument is that 
while the mains were to be of a diameter of from four 
to sixteen inches, the diameters were subject to the ap- 
proval of the city council, and by the first supplemental 
contract a map was to be presented to the chairman of 
the committee on water supply, and the sizes to be sub- 


ject to modification within five days. 


It is claimed that such a map was presented, and the 
committee not suggesting a modification within five days, 


the sizes were thereby approved of. 


Can it be possible that where a contractor proposes to 
do work in a certain way, a municipal corporation ts 
estopped from insisting upon the failure of performance 
on his part because it did not object to the way he chose 
to do it inr Can the contractor shift the risk of his op- 
erations because the other party to the contract does not 
stop him? 

Can Starr say in this case that he was suduced to act 
because this committee did not object to what he was 
doing 

And this in the face of the testimony of Starr’s own 
manager (P. Rec., 63), that the chairman of the 
committee (Marsh) said: “ That they would leave that to 
“us, as to the sizes of the mains. He said, you put the 
‘* mains in and you are the ones to be the proper judges as 


“to the size.” 


This was in itself the only thing the committee could 


do, as it was impracticable for them to determine for the 


I! 


contractor whether four inches diameter was or was not 
sufficient in all particulars. Whether the pipe were new 
or old, or laid in an unworkmanlike manner, involved en- 
tirely different questions from whether five streams could 
be thrown simultaneously one hundred feet high in case 


of fire, if the mains were but four inches. 


As for what is said about Mr. Mathewson, the city 
clerk, Robert T. Kelly testifies (page 318) that Mr. 
Porter, a former mayor, got Mr. Mathewson to make a 
map to ascertain whether there were ten miles of mains 
in the streets; and Mr. Marsh says (page 323) that 
Mathewson had previously had a bill against the city 
which the city did not pay or cut down, and “he made 
“ an oath in his usual form that he never would do anything 
“ more for the city, and he refused to make the map, but Mr. 
* Porter went and got him to make it. Whether it was 
“ ever paid for, and whether Mr. Porter brought in the 
“bill, I cannot say.” But, on page 319, the city clerk 
is asked this question: “Please state whether Mr. 
« Nathewson was employed by the city as engineer, with 
“ reference to the water-works while the work was being 
« done, or what you know about it? A. There was no 
‘connection between him and the city, except this map 
“ that he made for Mr. Porter; he was never employed 
“ otherwise by the city in connection with the works; he 


“ never was allowed anything for any services done.” 


If the court will examine the evidence of Marsh (P. 
Rec., 323), quoted from by Mr. High, it will be found 
that Mr. Marsh conversed with Mr. Mathewson about 
the work, and “so far as we did consult him he stated 
“everything to be satisfactory and in a_ workmanlike 


CGmenner” F FF SF “(. Did you raise any other 


BEV BLIY .e- # 
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“question than the foundation of the stand-piper A. 
« No, sir; so far as I could judge everything was done in 
“a workmanlike manner, and the putting in of the pipe 


“and everything of that kind so far as | could see was 


ta 
ta 


satisfactory to me, but, as I said before, I do not claim to 


“be an expert in such matters.” 


There is no pretense that Mr. Mathewson or any other 
engineer was ever consulted by the city as to whether 
mains four inches in diameter could furnish sufficient 
water for five inch and a quarter streams one hundred 
feet high. The most that can be said-is that the com- 
mittee talked with Mathewson as io whether the work 
was being done properly, but seems to have had no con- 
ception that the pipes were insufficient in size. The ques- 
tion of size, as the chairman says, was left where it prop- 
erly belonged, to the contractor. But after all, what was 
there to prevent Starr from putting in larger sizes be- 


tween December, 1881, and August, 15835 


As tothe sinking of the artesian wells, counsel contends 
that because Starr was allowed, under the second sup- 
plemental contract, to procure water from the Brown 
spring, therefore he could take more time in sinking the 
artesian wells, but the contract does not in any way 
waive compliance by October 1, 1881, and, as before re- 
marked, no excuse whatever is shown for not sinking the 
artesian wells between October 1, 1881, and August 7, 
1884, when the bill was filed. ‘There was nothing to pre- 
vent it whatever. And so about the construction of the 
reservoir, Which, by the way, was not within the city 
limits at all; there was nothing to prevent its proper ‘con- 
struction, and no evidence constituting an estoppel on the 


city to object that it was not properly constructed. 


<r 


<- 
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(4.) As to the use of water: 


With all deference to my brother High, | submit that 
itis absurd to say that because some heads of depart- 
ments took water which the city paid for, that constitutes 
an estoppel in reference to the performance of the con- 
tracts for the construction of the works. The taking of 
the water in these isolated cases was not taking water 
under the contracts. If the city nad itself taken water, 
it would have been under a contract, express or implied, 
for the water so taken, and not under the contracts in 
controversy. This was not even that, for it might be 
questioned whether the city could have been held liable 
for water furnished on the order of the president of the 
school board for a school-house or a fire engineer for an 
engine-house, or any other head of a department, without 
authority specifically given. And that the approval and 
payment of bills for water actually used “ constitutes a 
“ contract of the highest solemnity and of the most bind- 
“ ing force,” as stated by Mr. High (page 36), really de- 
serves the application of his language on page 52, that 
“it only serves to emphasize the desperate straits to 
“ which counsel * * are driven to support a 


“ desperate cause.” 


It is unnecessary to resort to Coke’s Institutes for au- 
thority to the point that acceptance of, or a distraint for, 
rent, would waive the breach of a condition for non-pay- 
ment; but what has that to do with the effect of the pay- 
ment of $2.25 for water used in washing off “Chemical 
Engine No. 27” In the one case, the lessor confirms the 
continuance of the term under the lease: in the other, the 


water received is not furnished, under the contract, at all. 


In City of Chicago v. C. & W. 7. PR. Co., 105 Illinois, 


toes pee eo 
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} 
73, the city physically prevented the railway company 
from laying its tracks within the time allowed. How 
could the city claim that the company had not done what 
it prevented it from doing? +> 
In C. C. #. Co. v. People, 73 Mll., 541, the city coun- 
cil, which granted the right to lay the tracks, extended 
the time for laying them. 
in the case at bar, the city extended the time of com- 
pletion to October 1, 1881, but no longer. 
How can it be held that because the floors of some of 
its school-houses were washed up with water from Starr’s 
imperfectly constructed reservoir, that was a waiver of 
the completion of the contract according to its terms? 
Or within a reasonable time, which expired years before > 


the decree? 


of 
Mr. High’s third central question is: 


Did the court err in extending the time for the comple- 
lion of the works in accordance with the Starr contracts? 
He answers this in the negative, because he says that 
time was not of the essence, and that the court would 


allow reasonable time, and impose conditions. 


But that depends. Here complainants or their prede- | 
cessors should have performed October 1, 1881. They 
had failed to do so, and had not done so up to August 7, 


1854, when the bill was filed. 


From October 1, 1881, to August 31, 1883, when the 


purchasers took possession, there was no prevention of 


Tv 


= 
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performance by the city. That performance seemed un- 
profitable or inexpedient was no excuse. That Starr or 
his company were in financial difficulties was no excuse. 
That the city had rescinded the contract was no excuse if 


the rescission was ineflectual. 


The proof tends to show that the city did between De- 
cember 1, (883, and May 8, 1884, in a few instances, in- 
terfere with the repairs. On the 8th day of May 
(P. Rec., 252) permission was granted to make desired 


repairs without prejudice. 


In July, 1884, the council, in committee of the whole, 
resolved to employ counsel, but the resolution does not 


appear to have been reported back and acted upon. 


Under these circumstances, I repeat, how can_ this 
decree be justified under a bill counting upon _per- 
formance, and presenting no issue upon the ques- 
tion of excuses for non-performance? Complainants 
correctly assumed the position in their bill, that 
they had already had the reasonable time of which 
counsel speaks, and the theory of their bill is, that Aav- 
ne performed within a reasonable time, they, there- 
fore, ought not to be subjected to rescission for non-com- 


pletion at the day. 


The decree adjudges a failure of performance, and as- 
sumes that the court will see to it that the complainants 
shall perform by sinking artesian wells, constructing a 
reservoir,etc. | secretly believe that the Circuit court has 
more sense than all the contractors put together, but I do 
not think that it is within the chancellor’s province to super- 
intend the erection of public works, or that because the 
creditors purchased their bonds very early in the enter- 


prise, and before the time for completion, upon the repre- 
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sentation of Starr and his brokers that they were a safe 


investment and well secured, that furnishes ground for 


equity interposition. 

The complainants thus set up this matter in the bill 
(P. Rec., 7): 

«“ And your orators further show unto your Honors that 
“the said Starr, in January, 1881, soon after he got posses- 
‘sion of said bonds, placed them for sale in the hands of a 
“ broker in the city of New York, and such _ representa- 


“tions were made by said Starr and his said broker as to 


“the terms of said contract with said defendant that 
“your orators (excepting said Foster) believed they 
“ were a safe investment and well secured, and purchased 
“a Jarge amount of the same at various times during the 


“year 1881 and prior to the first day of October in that 


“year, aggregating the sum of $123,500 out of the whole 


“ issue of $140,000.” 


As for what was done after August, 1883, when the 
bondholders purchased, that was clearly at the risk of 
those who did it, and so as to what has been done since 
the decree, respecting which this court has no knowledge 
and cannot be properly informed, although Mr. High, on 
page 45, volunteers an interesting account of what he 
says have been the proceedings of his clients a//er an ap- 


peal had been perfected from this decree. 


It cannot be possible that parties can claim the creation 
of equities by the expenditure of money Aendente “te. 
Nor do I think the appeal to the court not to reverse the 
decree because of supposed consequences has any place 
in this discussion. With consequences the court has 


nothing to do where the law is manifest. 


~* 
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If the rescission was not justifiable December 12, 1881, 
an action at law would have fully compensated the then 
owners of the plant. 

If the rescission was justifiable, then the consequences 
are the consequences which always accompany breaches 
of contract. 

If rescission was not justifiable December 12, 1881, 
and complainants preferred to complete rather than sue, 
then they should have gone on and done so within a rea- 
sonable time. ‘This they did not do, and the city can rely 


upon that fact as a defense. 


If the complainants occupy the attitude of a contractor 
who has completed, but not within the time nor in the man- 
ner required by the contract, but the contractee is in pos- 
session of the works, or in enjoyment of benefits from 
them as so completed, then interference with the keeping 
of and operation of existing plant would be inhibited, but 
the city would be discharged from the covenants in rela- 
tion to exclusive rights for thirty years, and the taking of 
water fiom sixty hydrants and the payment of $8,500 
per annum, and the extension of the system into new ter- 
ritory except upon the city’s consent. And in this view 
no such destruction of the property as counsel deprecates 


could possibly be the result. 


As for his talk about the desire of the citizens to have 
this water company hold the city to this contract and these 
insinuations against the good faith of the city council and 
city officers, the tribunal to pass upon those questions is 
the tribunal of the people, and thus far its decisions have 
been apparently uniformly that the Starr contracts had 
never, even up to the filing of the bill, been attempted to 


be carried out in good faith. 
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This case stands precisely as if Starr had filed the bill. 
Complainants occupy no other or better position than 
Starr. The failure of performance in relation to the sup- 
ply of water, the quality of the water and the capacity of 
the works, was so complete as to fully justify the pre- 
sumption of bad faith and sustain the correctness of the 


statement of the counsel of the water-works company to 


the city council, “that Starr’s conduct in relation to the 


“ water-works with the city was not honest, was not right” 
(P. Rec., 245), in which case there could be no recovery 
to any extent at law or in equity. 
Respectfully submitted. 
MELVILLE W. FULLER, 
For Appellant. 
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IN THE 


. 


SUPREME GOURT s* UNITED STATES. 


OCTOBER TERM, A. D. ISS86. 


THE CITY OF JOLIET, 


Appeal from the Circuit 
Court of the United 
States, Northern Dis- 


trict of Illinois. 


JOSEPH HILLER FOSTER and others, 
d ppe: @es. 


ARGUMENT FOR APPELLEES. 


STATEMEN' 

This is an appeal by the city of Joliet from a decree 
of the Circuit Court of the United States for the Northern 
District of Illinois, perpetually enjoining the city, its offic- 
ers and employes, from interfering with appellees in 
maintaining, Operating and repairing a system of water 
works in the city of Joliet, Illinois, to which appellees 
cerive their title as successors to the rights of one Jesse 


. steer. of. 


The city of Joliet is incorporated under Chapter 24 


of the Revised Statutes of Illinois, entitled “ Cities, Vil- ’ 
lages and Towns.” Section 169 of this act provides as 
follows: 7 ‘ 
™~ 
“ The City Council or Board of Trustees shall have 
the power to provide for a supply of water by the boring j 
and sinking of artesian wells, or by the construction and af 


regulation of wells, pumps, cisterns, reservoirs or water 
works, and to borrow money therefor, and to authorize 
any person or private corporation to construct and main- 


tain the same at such rates as may be fixed by ordinance, 
and for a period not exceeding thirty years,” ete. } 
~ 
March 15, 1880, the city of Joliet entered into a 
written contract with Jesse W. Starr, Jr., for the construc- 
tion of the system of water works in question. (Record, 7 


page 19.) By this contract Starr agreed to sink one or 


more artesian wells, to supply at least one half million ‘. 


gallons daily, and to sink new artesian wells, from time to 


time, as might be required, so as at all times to furnish to 


the city and its citizens an ample supply of water; to 


construct a receiving reservoir, with a capacity of two and 


one-half million gallons, entirely protected from surface 


water, into which reservoir the water from the wells should 


be conducted; to construct a stand-pipe of a sufficient 


Se 


height into which the water from the reservoir should 


pumped, and from which it should be distributed through 


eight miles of street-mains, located in such streets as might 


be designated .by the city; to lay down eight miles of 


street-mains of the best cast tron, of such diameters as the 


City Council might approve, not exceeding sixteen inches, 


and not less than four inches, which mains should be 


capable of standing a hydrostatic pressure of 300 pounds 


to the square inch, provided with the necessary valves and 


stop-gates, and upon which should be placed fifty two-way 


fire hydrants, to furnish at all times of fire sufficient power 
to throw at the saine time a one and one-quarter inch 
stream one hundred feet high through each of any five 
hydrants; to furnish two sets of first-class engines and 
boilers, constructed to run separately or together, with a 
combined pumping capacity of three million gallons daily; 
and to supply citizens with water at certain rates specified. 

Upon the part of the city it was agreed that Starr 
should have the exclusive right to the streets for thirty 
years for water purposes; “ provided, however, that in case 
of the failure of the said party of the first part (Starr) to 
construct or maintain said water works, as herein agreed, 
the rights and franchises hereby granted to him shall cease 
and determine.” ‘The city further agreed to pay an annual 
rental of seven thousand dollars ($7,000) for the fifty hy- 
drants, and to levy an annual tax therefor, the city reserv- 
ing the «ption to purchase the works at the expiration of 
fifteen years. It was further stipulated that as fast as an 
assured annual income of fifteen hundred dollars ($1,500) 
per mile could be secured, Starr should extend the mains 
beyond the eight miles, the city agreeing to rent five hy- 
drants on each mile of extension, when made at its request, 
at an annual rental of forty dollars per hydrant. Starr 
agreed to begin the works within sixty days from the date 
of the contract, and to complete them within one year after 
the expiration of such sixty days. The contract was in 
terms declared to be for the benefit of Starr, his associates, 
successors and assigns 

A committee of the Council, consisting of seven mem- 
bers, had already been appointed March 8, 1880, with 
directions to cause the location of the mains on the plat 
which had been submitted by Starr to be measured, to 


locate hvdrants and to determine the size of the mains, 


May 


ic@, 1880, a resolution was passed by the Council, as fol- 


subject to the approval of the Council (page 184). 


lows: 

“ Resolved, that a special committee be appointed by 
the Mayor, consisting of three members of the Council, 
with the Mayor and City Attorney added, whose duty it 
shall be to take a general oversight of the proposed water 
works during their construction. Aldermen Marsh, Haley 
and Pettigrew were appointed such committee.” (Page 
154.) 

May 14, 1880, the preliminary surveys were begun in 
the streets, under the direction of the City Surveyor (page 
58). May 27, 1880, the Council voted to extend the 
system to ten miles, and authorized the Mayor to employ 
a competent surveyor to ascertain the exact distance and 
plan of mains (page 184) 

June 7, 1880, a first supplemental contract (page 24) 
was executed between Starr and the citv, modifying the 
original contract by increasing the length of street-mains 
from eight to ten miles, and the number of hydrants from 
fifty to sixty, and increasing the hydrant rental to $8,500 
per annum. This supplemental contract also contained the 
following provisions: 

“ The sizes of street-mains (within the limits of four 
(4) and sixteen (16) inches in diameter, provided in said 
original contract) shall be designated in the first instance 
by the party of the first part, and a map or plat thereof 
showing the sizes of said mains in the different streets and 
parts of streets, as designated by the party of the first part, 
shall be prepared by him, and presented to the chairman 
of the present committee on water works heretofore ap- 
pointed by the City Council of the city of Joliet, and the 
sizes designated on said map or plat shall be subjcct to 
modification by said committee within said limits of four 
(4) and sixteen (16) inches within five (5) days after said 
map or plat is so presented to H. N. Marsh, chairman of 
said committee. ” ° 


Serious doubts having arisen as to the success of 
artesian wells in Joliet (page 59), and it being apprehended 
that such wells would prove unreliable as a source of 
supply (page 114), on the 9th of October, 1880, a second 
supplemental contract (page 25) was entered into between 
Starr and the city, providing that in lieu of the artesian 
wells required by the first contract, Starr might, at his 
election, supply the city with spring water from springs in 
the vicinity of the Brown farm, such water to be thoroughly 
protected from surface drainage and impurities, the reser- 
voir to be erected as originally provided for, and further 
providing as follows: 

“ If said springs do not supply the quantity of water 
required by said original contract, said first party shall 
then be required to sink artesian wells, as required by 
said original contract. — 

lhe active work of constructing the reservoir and oft 
laving the mains was begun in October, 1880, and con- 
tinued through the wimer. The works were completed 
ready for operation October 22. 1881 Before the mains 
were laid a map was prepared by Starr showing the dimen- 
sions of the mains, with the various lengths of the different 
sizes of mains, from sixteen inches down to four inches, 
which map was given to Mr. Marsh, chairman of the Coun- 
cil committe of supervision, as required by the second 
supplemental contract, as above set forth(page 62). About 
ten days afterward Starr's agent in charge of the works 
asked Marsh, the chairman of the committee. if he had 
decided on accepting the sizes of the mains as shown on 
the map, to which Marsh replied that they would leave 
that to Star The map was not returned to Starr. Its 
production was repeatedly asked by counsel for appellees 
during the progress of the case, but it was never produced 


by the city, its officers claiming that they had no knowledge 


of its existence. January 10, 1881, the City Counci 
passed a resolution authorizing the committee for the super- 
vision of the water works to employ a competent civil 
engineer to advise with them in relation to the works (page 
184). A competent engineer of large experience was ac- 
cordingly employed by the committee to advise with them 
in their supervision of the construction of the works (pages 
322, 323). Aprilir, 1881, the Council extended the time 
for the completion of the works to October 1, 1881, “ pro- 
vided that the interest of the city shall in no way be pre- 
judiced thereby “ (page 184). 

In November or December, 1880, Starr procured the 
organization of a corporation known as the City of Joliet 
Water Works Company, to which he assigned all his rights 
under the various contracts above set forth. The company 
issued its bonds to the amount of one hundred and forty 
thousand dollars ($140,000), secured by mortgage upon 
all its property, franchises and contracts, including the 
agreements with Starr, which had been assigned to the 
company. These bonds were negotiated through brokers 
in New York, and purchased by appellees, and with the 
funds thus realized the water works were constructed. 

October 22, 1881, the works were completed and 
ready for operation, and contracts were then being made 
by the company with consumers. The work had _ pro- 
eressed under the constant inspection of the committee of 
the Council and of various aldermen, who made no com- 
plaint or objection to the method of construction. (Pages 
63, 113.) The requirements of the contracts as to the 
number of hydrants, length of mains, construction of stand- 
pipe, capacity of boilers and engines, were all complied 
with. (Pages 63, 64,65, 141.) The reservoir, although 


af sufficient size, was deficient in construction. the bottom 


and sides being only puddled with clay. It was con- 
structed in an old bed of Hickory Creek, in the vicinity of 
Joliet, by excavating the disused bed of the stream and 
building embankments with the material thus excavated. 
The water from the springs in the vicinity of the Brown 
farm proved to be insufficient in quantity and unsatisfac- 
tory as to quality in the summer months. These defects, 
however, as to the quality and quantity of the water, were 
not discovered or complained of by the city until long 
after the attempted forfeiture of the contracts, as herein- 
after set forth. 

December &, 1881, the city having been notified of 
the completion of the works, a test was made of their 
capacity to throw five streams of water to the height of 
one hundred (100) feet, as required by the original con- 
tract. lhe test was made under favorable conditions, 
by the use of kerosene in addition to the ordinary fuel, 
and by shutting off portions of the mains not used for the 
experiment. The test wholly failed to meet the require- 
ments of the contracts, no one of the five streams being 
thrown to the requisite height of one hundred feet. The 
failure to meet the test was undoubtedly due, as now ap- 
pears from the testimony of the city’s witnesses, to the 
large amount of four-inch mains used in the system (pages 
309, 310, 325, 326), the effect of an undue proportion 
of such small mains being to increase the friction and to 
diminish the power. 

December 12, 1881, Starr sent the following commu- 
nication to the citv (page 186): 

To the Mayer and City Council of the City of 
Foltet. 

“ GENTLEMEN: To obviate all doubt as to the capac- 
ity of the water works, | will put in one set more boilers, 
increasing the present capacity of the boilers one-half, 


and | will do so immediately upon being advised that the 


same will be satisfactory to the Council. I ask the Coun. 
cil to accept the works subject to my putting in such 


additional boilers 
“ JESSE W. STARR, JR 


This communication was rejected by the Council, and 
upon the same day a committee was appointed to draft 
resolutions revoking the contract with Starr. Upon the 
same day, December 12, 1881, a minority report was sub- 
mitted recommending that notice be given to the con- 
tractor, and an opportunity allowed him to make such 
changes as might be requiredto comply with the contract 
The majority report of the committee recited that Starr had 
failed to comply with his contracts in various particulars, 
and recommended the passage of resolutions refusing to 
accept the water works, and, 

‘2. Be it further resolved, That all the rights and 
franchises granted to the said Jesse W. Starr, Jr., his suc 
cessors or assigns, be and the Salle ATC hereby revoked. 
determined and forfeited; and 

3. Be it further resolved, That the said contract by 
and between the said Jesse W. Starr, Jr., and the city of 
Joliet, and all supplemental contracts referred to in the 
preamble and resolution, be and the same are hereby de 
clared forfeited and annulled.” (Page 186.) 

The resolutions recommended by the majority of the 
committee were, upon the same day, adopted by the 
Council by a vote of nine to three. At this time, and 
continuously from the completion of the works to the 
present time, the city has used tn its public buildings wate 
supplied by these works. Complainants’ Exhibit “ I 

(page 190) Is a list of forty-two (42) bills for water fur- 
nished by this system to the city for its public buildings, 
including school houses, engine houses and police head- 


quarters, each of which bills was separately -audited, 


approved and ordered paid by a vote of th Council 


{ Pag ISS.) 


Phe refusal of the city to accept of the works and to 
pay the annual hydrant rental of cight thousand five hun- 
dred dollars ($8,500) resulted in the insolvency of the 
company, and on July 24, 1882, John D. Paige was ap- 
pointed receiver. The mortga was foreclosed and the 


ve 
property of the company was sold at master’s sale April 
23, 1883 fhe property was purchased by appellees, 
through Foster as their trustee, to whom the conveyance 
was executed, appellees being the owners of $123,500 of 
the $140,000 of the bonded indebtedness secured by the 


mortgage August 31, 1883, the receiver delivered pos- 


session to the purchasers, whe have since operated the 


WOKS 


Immediately after their purchase re peated propositions 
were made by appelices to the city. with a view of adjust- 
ing existing differences and of putting the works in such 
condition as the city might require, to procure its accept- 
ance of the contract. The city, although still continuing 
to use the water for its public buildings, declined all propo- 


sitions, and insisted that the Starr contracts we re foriecited 


(Pages 173 to 170.) Appellees the reupon proceeded to 
mnprove the works In Various respects, including the 
building of a new engine house and the sinking of a_ well 
to the depth of thirty-five (35) feet to a substratum of 
eravel, from which the water supply was furnished Lhe 
details of these improvements appear in the testimony of 


Mr. Elwood, manager of the works, in behalf of appellees 


(Pave 150, ef seq.) 


In November and December, 1883, appellees desiring 


to repair the mains in the streets, which were leaking 


1) 


badly, began this work, and their employes were imme- 
diately arrested by the police of the city, under the direction 
of Paige, then chief of police, and the former receiver of 
the company. Repeated efforts were made to complete 
such repairs for a period of several weeks following, but 
the workmen were in each instance arrested by the police, 
and appellees were compelled to desist from further efforts 
at repairs. Further negotiations were had, and repeated 
overtures made by appellees to the city for an adjustment 
of their differences during the spring of 1884; but the city 
still maintained a hostile attitude, declining all propositions, 
although continuing to use and pay for water furnished by 
appellees to the public buildings of the city. 

July 23, 1884, proceedings were had by the Council, 
in committee of the whole, for the employment of counsel 
to institute proceedings to forfeit the rights of the company. 
(Page 189.) 

Appellees filed their bill August 7, 1884, praving an 
injunction to restrain the city from commencing any suit to 
forfeit the Starr contracts, and from interfering with appel- 
lees in the use of the streets for water works purposes under 
the contracts, and in laying mains and pipes, and in main- 
taining, altering and repairing them. A preliminary in- 
junction was granted August 9, 1854, in accordance with 
the prayer of the bill. The answer of the city alleged 
various acts of non-compliance by Starr and his successors 
with the requirements of the Starr contracts, and the for- 
feiture of those contracts by the resolutions of the: City 
Council, of December 12, 1881, above set forth. — Testi- 
mony was taken on behalf of both parties, establishing the 
facts as above set forth. Considerable proof was also 


offered by the city, tending to show that the water now 


supplied by the well sunk by appellees after their purchase 


Was contaminated by the proximity of the well to two 
cemeteries in the Vicinity of the works, but separated from 
the works by a valley, through which runs Hickory Creek. 
Proof was offered by appellees, tending to show that the 
water from the well was in no manner affected by the 
cemeteries, and was of excellent quality, no complaints 
having ever been made by consumets, either as to quality 
or quantity, since the supply was drawn from the well. In 
view of the decree of the Circuit Court, it is not perceived 
that this issue is longer material 

Starr expended one hundred and twelve thousand 
dollars ($112,000) in construction, and the expenditures 
made by appellees in improving the works and in repairs 
after taking possession, and before the hearing, bring the 
aggregate expenditure at the time of the hearing to about 
one hundred and fifty thousand dollars ($1 50,000). 

June 9, 1886, a final decree was rendered. The 
decree finds that appellees were successors to all the rights 
acquired by Starr under his contracts with the city; that 
the system of water works was completed in substantial 
compliance with the requirements of the contracts, except 
as to the sinking of artesian wells, the construction of the 
receiving reservoir, and the capacity to throw five streams 
of water to a height of one hundred feet: that the con- 
tracts and appellees’ rights were not forfeited by the reso- 
lutions of the Council, and that the citv was not entitled to 


enforce a forfeiture of the contracts Lhe city Was per- 


petually enjoined from bringing any suit for the forfeiture 


of the contracts, and from interfering with appellees in the 
use of the streets for water works purposes, or for extend- 
ing mains, or laying, maintaining, altering, removing, 
substituting or repairing the pipes, or for making excava- 


tions for such purposes, provided that the city should at 


] 
all 


times be entitled co CXercise re asonable police regula 


tions in respect thereto The decree contained a furthes 


provision as follows: 


, ° 
“ Provided further, and the relief herein granted is 
upon the express condition that said complainants shall, On 
or before the first day of September, A. D. 1887, put 


down in the vicinity of their present works one or more 
artesian wellsas may be required, to supply at least one 
half million gallons of water daily, and shall thereafter put 
down, from time to time, new artesian wells as the demand 


requires, so as at all times to furnish to the city and citi 
zens of Joliet an ample supply of water for the purposes in A 
said contract set forth, and to a depth that will insure good 
water; and upon the further condition that said complain- 
ants will, on or before the first day of November, A. D 
1886, repair the receiving reservoir already constructed in 
connection with said works, or construct a new receiving 
reservoir in lieu thereof, so that the same shall have a ca- 
pacity of at least two and one-half million gallons of water, , 
and shall be entirely protected from surface water, and into =- 
i which reservoir the water from said well shall be conducted 4 
and conditioned further, that said complainants shall, on o1 
before the said first day of September, A. D. 1887, put 
such works in such efficient condition that they will at all 
times of fire furnish a sufficient power to throw at the same 
time a one and one-quarter inch stream of water at least one 4 
hundred feet high through each of five hydrants which are 
now or may hereafter be put in under said contract.” 


from this decree the city appealed 
BRIEF OF THE ARGUMEN' 


lhree central questions ATC presented by the record: tr 
hirst—Were the Starr contracts forfeited bv the 

resolutions of the City Council, of December 12, 1881? rj 
Second—May the city now enforce a forfeiture? 


lhird—Did the court err in extending the time for 


* 


os 


es 


the completion of the works, in accordance with the Starr 
contracts ? 

[hese questions will be discussed in their order, with 
such collateral questions as naturally group themselves 


about these central propositions 


WERE THE STARR CONTRACTS FORFEITED BY THE RESOLUTIONS 
OF THE CITY COUNCIL. OF DECEMPER 12. 1881? 


[he question tnvolves a consideration of the nature 
of the rights granted by the city to Starr, and of the 
power of the city .to revoke those rights at will. The 
Power of the city to authorize the construction oO} the 
water works by Starr, and to grant the use of the streets 
for this purpose, is not challenged by appellants. That 
power is derived from Section 160, ¢ hapter 24, of the 
Revised Statutes of Illinois, entitled “ Cities, Villages and 
fowns, set forth in the statement of facts, supra Since 
the decision of the Supreme Court of Illinois, in the case 


q 


of the C7ty of Quincy v. Bull, 106 Ul. 337, the power of 
the city to grant the privileges conferred upon Starr by 
the contracts in question ts no longer am open question in 
Ilinots Indeed, the only question suggested by the 
answer of the city as to its power in the premises, is with 
reference to the exclusive or monopoly feature of the: 
original Starr contract. And inasmuch as this question 
will more properly arise if the city shall in the future 
ittempt to grant similar privileges to a rival company 
within the period of thirty years, it is not perceived that 
the judgment of the court ts necessarily invoked upon the 
monopoly feature of the original Starr contract 

The privilege of entering upon the streets of the city, 


and of laving pipes and operating them in the streets granted 


Iq 


by the original contract of March 15, 1880, is in the nature 
of an express grant upon a valuable consideration. The 
acceptance of the grant by Starr, and the undertaking of 
the work contemplated by the contract, consummated the 
contract relations of the parties, whereby the grant vested 
co instanti, subject only to be defeated for breach of 
certain conditions subsequent annexed to the grant, a 
point to be hereafter discussed. The privileges conferred 
by the contract are, therefore, something more than a 
mere license, revocable at the will of the grantor, and rise 
to the dignity of an absolute grant, coupled with a valuable 


and sufficient consideration upon the part of the grantee 


Ample authority tn support of this view of the nature 
of the contract is found in C7ty ef Quincy v. Bull, 106 Ili. 
337. That case is substantially analogous to this in many 
respects, except that it does not appear from the case as 
reported that any question was raised upon the part of the 
city as to the completion of the system of water works in 
accordance with the contract, within the time prescribed 
for that purpose. An ordinance was passed by the city of 
Quincy granting substantially the same rights to one Prince 
for the construction of water works in that city, as were 
conferred by the city of Joliet under the Starr contracts. 
After the completion of the works and the use by the city 
of Quincy of water supplied by the system, the city 
enacted certain ordinances declaring the system to be a 
nuisance, and requiring the police to arrest persons en- 
gaged in digging up the streets. Prosecutions were 
brought against the employes of the company under these 
ordinances, arrests were made, and the city threatened to 
continue them as often as any excavation was made in the 
streets. Suit was brought to enjoin the city -from inter- 


fering with the laying of the pipes and the extension of 
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the system, and an injunction was granted by the court 
below, which was affirmed by the Supreme Court. The 
careful attention of the court is invoked to this case, as it 
is believed to be substantially conclusive upon the point 
under discussion. The court, SHELDON, J., say (page 
349): 

“ The ordinance of August 7, 1873, and the accept- 
ance of it by Prince, constitute a contract between him 
and the city of Quincy by which there was granted the 
right of way which is claimed. The power of the city to 
make such a grant is quite clear. * * We thus find 
that there was full power in the City Council to contract 
with Prince for the construction of these water works, and 
for his use of the streets for that purpose. This privilege 
of the use of the streets by Prince is not a mere license, 
revocable at the pleasure of the city, but it is a grant 
under an express contract, for an adequate consideration 
received, and binding as such. 


Lhe privileges given by the city to Starr, being in the 
nature of a grant under an express contract, are not revo- 
cable at the will of the citv. Contract rights can not be 
terminated by the action of one contracting party, and 
corporate rights and privileges can only be revoked 
by direct proceedings In guo warranto tor that purpose 
Lhe resolutions of the City Council, of Decem be gk # ISS] . 
declaring the Starr contracts forfeited, are therefore wholly 
inoperative and void. Section 2 of the Bill of Rights, of 
the Constitution of Illinois of 1870, provides that “ No 
person shall be deprived of life, liberty, or property, with- 
out due process of law. In attempting to revoke this 
crant the city has assumed to itself judicial functions, 
assuming to act as prosecutor, witness and judge in its own 
cause, and to enter judgment of ouster against the pro- 
prictors of the water works, without even the pretense of 


a judicial hearing. Corporate grants and privileges do not 
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terminate, zfso facto, by reason of acts of omission or of 


commission on the part of the corporation, even though 


such acts are of themselves sufficient to warrant a forfeiture 


in a direct proceeding f that purpose. Nor can 
the forfeiture be asserted collaterally or incidentally in 
a collateral proceeding such as this, but only tn a direct 
proceeding for that purpose, in which the corporation may 
have its day in court. Even though the corporate privi- 
leges are granted upon condition subsequent, the grant 1s 
not defeated absolutely upon a failure to comply with the 
condition, and the forfeiture can only be enforced by direct 
proceedings for that purpose. 
Angel & Ames on Corporations, section 777. 
Wood's Railway Law, section 497. 
Baker v. Administrator of Backus, 32 \ll. 79 
Kletcher v. Peck, 6 Cranch, 87. 
Davis v. Gray, 16 Wall. 203. 
People Vv. Society for Propagating the Gospel, 
 . § BPaiae C. C. 662. 
Nett V. MN. ¥. Oo Bre Kh. Ce., 188. e. 
Brooklyn Central R. Co. v. Brooklyn City R. 
Co., 32 Barb. 358. 
Harris v. Nesbit, 24 Ala. 398. 
Hudgins v. The State, 46 Ala. 208. 
Canal Co. v. Railroad Co., 4 Gill & J. 107. 
Vermont & Canada R. Co. v. Vermont Central 
a. GOccO4 Vt... 
La Grange & Memphis R. Co. v. Rainey, 7 
Coldw. 420. 
peey. f..c8. Ce. 2. 2. Co, Se 127. 


The proposition, as thus stated, and as syipported by 


the authorities above cited, would seem to be so element- 


A 


«* 
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ary in its nature that quotations from these authorities may 
well be spared. ‘The cases cited embrace grants of every 
description to corporations, including corporate franchises, 
licenses, rights of way, and grants of real property. — Irre- 
spective of the nature of the estate or privilege granted, 
one uniform principle underlies all the cases cited, viz: 
that the grant having been consummated by acceptance, it 
can not be revoked at the mere will or caprice of the 
grantor, but judicial proceedings must be had for that pur- 
pose. To assume that the city of Joliet might, by its mere 
declaration, as in the resolutions of December 12, 1881, 
annul its solemn contract and recall the privileges granted, 
is to assume that one of two contracting parties may, with 
out the consent of the other, impair the obligation of the 
contract and terminate its existence, without giving the 
other party his day in court. Whether the obligations 
assumed by Starr had been fully complied with and the 
works fully completed in accordance with the several con- 
tracts on December eB ISS1, and whether. if not so com- 
pleted, the city Was by its own conduct, estopped from 
enforcing al forfeiture, are que stions of law. to be 
determined only in an appropriate legal forum, upon issues 
properly joined and after a full hearing of both contracting 
parties. When in the due and orderly course of legal pro- 
cedure a court of competent jurisdiction should have 


declared the forteiture, the city might properly plead such 


judgment in bar of the rights asserted by our bill of com- 


plaint. Until such appropriate proceedings resulting in 
such judgment of forfeiture have been had, the resolutions 
of the city, of December 12, 1881, have no other or greater 
effect in determining the rights of Starr and his grantees 


than would the naked declaration of any party to a contract 


declaring it revoked have as establishing such revocation. 


Is 


Again: The resolutions of the City Council, of Decem- 
ber 12, 1881, are a mere declaration or statement of one of 
the contracting parties concerning its construction of the 
contract relations of the parties. The fact that the 
city of Joliet is a municipal corporation, vested with certain 
legislative functions, can give no greater validity to its reso- 
lutions declaring its interpretation of existing contract 
relations, than would result from similar resolutions or 
declarations by a private citizen touching his contract rela- 
tions with other persons. As_ well might Starr have 
reduced to writing certain resolutions declaring upon his 
part that the city had failed to comply with its undertak- 
ings, and that he therefore forfeited the contract and 
revoked the privilges granted upon his part. Indeed, the 
absurdity of the pretense of the city that its resolutions 
forfeited the contract, cannot be better demonstrated than 
by reversing the attitude of the parties, as in the case just 
suggested. Assuming, then, for illustration, that the city 
were the actor, seeking by affirmative proceedings, in a 
court of justice, to compel Starr to perform his contract, it 
would be idle to pretend that Starr could prevent a reco\ 
ery by pleading in bar of the action that, at a given time, 
and moved by certain circumstances, he had declared in 
writing that the contract was forfeited. And the fallacy 
of sucha defense in the case supposed would be no greatei 
than is the pretense now urged by the city that the passage 
of the resolutions in question revoked the privileges which 


had been granted by the Starr contracts 


But it will be contended in behalf of the city, that the 
case is removed from the operation of the principles abov« 
discussed, and from the range of authorities above cited, by 
virtue of the condition coupled with the grant contained 


in the original contract. That condition is found in the 


IY 


first paragraph of the covenants upon the part of the city in 
the original Starr contract (page 21), and ts as follows: 

First. That the city shall give the water company 
exclusive rights to the streets for thirty (30) vears for water 
purposes. provided, however, that in case of the failure of 
said party of the first part to construct or maintam said 
water works as herein agreed, the rights and franchises 
hereby granted to him shall cease and determine. — 

And because of this condition, it is insisted that the 
city was fully justined in the passage of the resolutions of 
December 12, 1881, and that those resolutions, 7pse facto, 
terminated the grant. It might be a sufficient technical 
reply to this assumption to point out the obvious fact that 
the argument involves a /fefitie principii, since it presup- 
poses, as before, the power of the city to terminate without 
process an estate granted. Itis, in effect, but reasoning 
im a vicious circle, and we are left where we began, again 
contronted with the « juest ion of the power ¢ f one of two 
contracting parties to dissolve the contract without the 
consent of the other, and without affording the other his 


dav in court 


But we preiel to rest this branch of the case upon 
broader ground. The condition embraced in the language 
of the contract above cited 1s in the nature of a condition 
subsequent, which is not self-executing, or operative 
merely at the will of the erantor, but 1s to he entorced 
only by appropriate proceedings for that purpose It 
differs from the case of a grant upon a conditional limita- 
tion, Where the estate granted terminates, co ¢usfant?, upon 
the happening of the contingency upon whi h it 1S limited. 
Here the condition partakes rather of the nature of a pen- 
altv or forfeiture for breach of a condition subsequent 


annexed to the grant And in construing the nature of 


this condition, and the effect to be given to the attempted 


PRI ep mem ammo rate ato 


forfeiture by the city, we frankly concede that some of the 
requirements of the Starr contracts were not performed 

The reservoir was improperly constructed and inadequately 
protected from surface drainage. The artesian wells were 
not sunk, because of the change in the source of supply 
effected by the second supplemental contract. The system 
failed to throw five streams of water to a height of one 
hundred feet, by: reason of the undue proportion of four- 
inch mains. It will be shown later in the argument that 
the responsibility for these defects must be equaliy shared 
between the city and Starr. For the present and for the 
purposes of the argument, it may be conceded that Start 
was wholly in fault for these defects, and for the changes 
made from the original system, and still we submit with 
confidence that the failure to comply with these conditions 
subsequent would not, under the circumstances of the case, 
justify a forfeiture of the contract. 

It is to be observed, in the outset, that time was not 
made of the essence of the contract. What was desired 
by the city was an efficient system of water works. The 
entire problem was, to a large extent, purely tentative 
and experimental. This is amply demonstrated by the 
successive changes and modifications made by the con- 
tracting parties in the material features of the system as 
the work progressed. These changes from the original 
system embraced an extension of the number of miles of 
street-mains from eight to ten, an increase of the number 
of hydrants from fifty to sixty, the fixing of the sizes of 
the mains and the change in the annual hydyant rental, all 
of which changes were made in the first supplemental con- 
tract of June 7, 1880 (page 24), and the change from 
artesian wells to spring water effected by the second sup- 


plemental contract of October 9, 1880. Phese material 


at 


modifications of the origina! plan demonstrate the experi- 
mental nature of the entire project. Both contracting 
parties were proceeding to a certain extent in the dark as 
to the best system required to meet the demands of the 
city. These suggestions sufficiently explain the fact that 
time was not made of the essence of the contract. They 
also demonstrate that the provision above quoted, 
declaring that all rights should be forfeited in the 
event of the non-completion of the works as agreed, 
was intended merely as a means of security” to 
insure the establishment of a satisfactory system of 
water works, rather than as an absolute penalty or for- 
feiture which should, 7fse facto, terminate the rights granted. 
What was desired by the city Was a system of water works 
adequate to its needs, and not merely the technical right 
to terminate the contract relations of the parties and to an- 
nihilate the results of all the large expenditure already 
made, because the system as constructed did not at first 
meet the requirements of the original contract Phat both 
partics so understood the contract in the first instance, wily 
be more readily obvious, if we suppose by way of illustra- 
tion that at the date of executing the original contract they 
had foreseen that rpon making the final test the system 
would fail to throw five streams of water to the height re- 
quired. In that event tt ts inconceivable that Starr would 
have conceded, OT the city have demanded, the absolute 
right, immediately upon the failure of such test, to termi- 
nate the contract and destroy the system in which Starr had 
already invested one hundred and twelve thousand dollars 
And it is inconceivable that tn the case supposed Starr 
would not have demanded, and the city would not have read- 
ily conceded, a reasonable time for perfecting the system. 


It is therefore impossible to escape the conclusion that the 


covenant in the nature of a condition subsequent in the 


original contract was neither understood nor intended by 


either party as affording a weapon by which the city might 


eject Starr and his successors and destroy their entire prop- 


erty, because of the failure of the test 


The case is therefore peculiarly and especially a case 


for the application of the equitable maxim of “ Compensa- 


ti mm, not forfeiture. — 


Conditions subsequent of the nature 


of that under consideration have always been regarded as 


odious even in courts of law. and have never been enforced 
in equity. The maxim that “ Kquity abhors a forfeiture, 


has become elementary, and the principle which should 


eovern in cases of this nature is well stated in Storv’s Equity 


Jurisprudence, section 1316, as follows: 


“ In reason, in conscience, in natural equity, there ts 
no ground to say, because a man has stipulated for a pen. 
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alty, in case of his omission to doa_ particular act (the 
real object of the parties being the performance of the 
act), that, if he omits to do the act, he shall suffer an 
enormous loss, wholly disproportionate to the injury to the 
If it be said that it is his own folly to have 
made such a stipulation, it may equally well be said that | 
the folly of one man cannot authorize gross oppression on | 


other party. 


the other side. 
of the name, 


And | 
if it did 


aw, as a science, would be unworthy 


not to some extent provide the | 


means of preventing the mischiefs of improvidence, rash- 
ness, blind confidence and credulity on one side; and of 
skill, avarice, cunning and a gross violation of the prin- 
ciples of morals and conscience on the other. There are 
many cases in which courts of equity interfere upon mixed 
erounds of this sort. 
in stipulations by contract than in other solemn acts of 
parties which are constantly interfered with by courts of 
equity, upon the broad ground of public policy, or the 
pure principles of natural justice. Where a penalty or 
forfeiture is designed merely as a security to enforce the 
principal obligation, it is as much against conscience to 


allow any party to pervert it to a different and oppressive 


There ts no more intrinsic sanctity 


purpose, as it would be to allow him to substitute another 
for the principal obligation. The whole system of equity 
jurisprudence proceeds upon the ground that a party hav 

ing a legal right shall not be permitted to avail himself of 
it for the purposes ot injustice, OFT fraud, Or oppression, Or 
harsh and vindictive injurv.” 


Davis v. Gray, 16 Wall. 203, is an instructive case, 
and analogous in its general features to the case at bar. 
In that case lands were granted by the State of Texas 
to a railway company in 1856, upon certain conditions 
subsequent, relative to the time within which the road 
should be constructed All rights and privileges of 
this company were transferred by assignment to a new 
company, which afterward passed into the hands of a 
receiver Before a compliance with all the conditions 
annexed to the grant, the State of Texas, by its Constitu- 
tion, adopted in IS6o0, attempted to revoke the land grant, 


and to subject the lands to entry by settlers The re- 


ceiver filed a bill against the State officers, to enjoin them 


from granting patents to the lands in question, and from 

_ ~ 
enforcing the forfeiture. A perpetual injunction was 
vranted by the court below, which was affirmed by this 
court The court say, page 229: 

“ There is a wide distinction between a _ condition 
precedent, where no title has vested and none is to vest 
until the condition ts.performed, and a condition subsequent, 
operating by way of defeasance. In the former case equity 


can FIVE no relief. The failure to perform is an inevitable 
bar. No right can ever vest. The result ts very different 
where the condition ts subsequent [here equity will 


Interpose and relieve against the forfeiture upon the 
principle ot compensation, where that principle can be 
applied, civing damages, if damages should be given, and 
the proper amount can be ascertained . * * Here 
the. cont ling consideration 1s, that the performance of 


all Lhe conditions not performed was prevented by the 
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State itself. By plunging into wai and prosecuting it she 
confessedly rendered it impossible for the company to 
fulfill during its continuance. This is alleged in the bill 
and admitted by demurrer. The rule at law ts, that if a 
condition subsequent be possible at the time of making tt, 
and becomes afterwards impossible to be complied with, 
by the act of God, or the law, or the orantor, the estate 
having once vested, is not thereby divested, but becomes 


absolute. The analogy of that rule applied here would 
blet out these conditions. But this would be harsh and 
work injustice. Equity will, therefore, not apply the 
principle to that extent. It will regard the conditions 


as if no particular time for performance were specified. 
In such cases the rule is, that the performance must 
be within a_ reasonable time. , ¥ . 
A case more imperatively demanding the exercise of jJuris- 
diction in equity could hardly be imagined than that pre- 
sented in this bill. Should the interposition invoked be 
refused, doubtless the reservation would speedily be patched 
over with adverse claims. A cloud would not only be 
thrown upon the title of the company, but the time, litiga- 
tion, labor and expense involved in the vindication of its 
rights would very greatly lessen the value of the grant and 
materially delay the progress of the work it was intended 
to aid. The injury would be irreparable. it is the pecu- 
liar function of a court of equity in a case like this to avert 
such results.” 
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VIAY THE CITY NOW ENFORCE A FOFFEITURE ? 


There can be but one answer, and that a negative, to 
this question, if the suggestions now to be made concern- 
ing the estoppel of the city by its own conduct are well 
founded. And upon the question of estoppel we submit: 

(1.) Lhe city ts estopped by its supplemental contracts, 
and by its acquiescence in the works as constructed, from 
enforcing a forfeiture. 

By the first supplemental contract of June 7th, 1881 


(page 24), the city required Starr to extend the system of 


street-mains from eight to ten miles, and the number of 
hydrants from fifty to sixty. This. of course, would 
necessarily imply an extension of time, and by vote of the 
Council, April rith, 1881, the time for the completion of 
the work was extended to October Ist, 1881 (Page 184.) 
\nother and still more material provision of the first sup- 
plemental contract, as regards the question of estoppel, is 
that contained in the second paragraph, relating to, the 
sizes of the street-mains. The original contract provided 
that the mains should be “ of such diameters as the said 
“ City Council may approve, said diameters not to be more 
“than sixteen (16) inches and not less than four (4) 
“inches.” (Page 20.) The first contract, however, made 
no provision as to the manner by which the approval of 
the Council should be had of the size of the mains. It 
was, therefore, provided by the second paragraph of the 
second supplemental contract as follows: 
‘Second. The sizes of the street-mains (within the 


limits of four (4) and sixteen (16) inches in diameter, 
provided in- said original contract) shall be designated in 
the first instance by the party of the first part, and a map 
or plat thereof showing the sizes of said mains in the 
different streets and parts of streets, as designated by the 
party of the first part, shall be prepared by him and pre- 
sented to the chairman of the present committee on water 
works heretofore appointed by the City Council of the city 
of Joliet, and the sizes designated on said map or plat 
shall be subject to modification by said committee within 
said jiimits of four (4) and sixteen (16) inches, within five 
(5) days after said map or plat is so presented to H. N. 
Marsh, chairman of said committee. © 


It will be remembered that the committee of super- 
vision over the construction of the water works, which is 
here referred to, and of which Mr. Marsh was chairman, 
had already been appointed by the City Council as early 


«tS Nav IQ, iSSo, under the following resolution: 
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“Resolved, that a special committee be appointed 
by the Mavor, consisting of three members of the Council, 
with the Mayor and City Attorney added, whose duty it 
shall be to take a general oversight of the proposed water 
works during their construction. Aldermen Marsh, Haley 
and Pettigrew were appointed such committee.” (Page 
154.) 

The circumstances attending the delivery of this map 
to the committee, and the responsibility of the city for the 
size of the mains, fully appear from the testimony of 
Thomas B. Suplee, Jr., who was superintendent in charg 
of the construction of the water works under Starr. His 
testimony is as follows (pages 62, 63): 

©).—" State whether anything was done in the summer 
of 1880 by way of preparing and showing to the city 
authorities a map showing the different dimensions of the 
mains to be laid on the different streets? 


A.—There was a map prepared, giving the sizes of 
the mains. 
().—As you have just described them ? 


A.—Yes, sir. 

©.—Under whose direction was that map prepared, 
and what was done with it? 

A.—The map was prepared under the direction of the 
city, and | gave itto Mr. H. N. Marsh, chairman of the 
committee. 

©.—About what time during the fall of 1880 was that 
given to Mr. Marsh, if you recollect? 

A.—lI have not the date of that. I think it was in 
October or November. 

().—Do you recollect what you stated to Mr. Marsh 
when you gave him that map? 

A.—I spoke to him about the mains and the sizes, and 
he said that he would rather leave that to us. 

().—Leave what to you? 

A.—The sizes of the mains; that was when | gave him 
the map, and in the course of ten days | went to see him 
and asked him if he had decided on accepting the sizes of 
the mains, and signed a paper. He said no; that they 
would leave that to us as to the sizes of the “mains. He 
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said * you put the mains in, and you are the ones to be the 
proper judges as to the size.’ 

©.—Mr. Marsh was then acting as chairman of this 
committee ? 


A.—Yes, sir. 

©).—Have you ever seen that map since? 

A.—No, sir. 

().—In whose possession ts it, as far as you know? 


A.—In the possession of the city. 

(Counsel for complainant requests counsel for defendant 
to produce the map at some future date, to which we shall 
adjourn, if it is still in the possession of the city.) 

©).—I will ask you to state here what, if anything, was 
done by this committee of which you have testified, by 
way of supervising the work as it progressed. What did 
you see them do? 

A.—Not only the committee, but all the aldermen 
were around on the street with us, more or less, and never 
made any objection to any of the work 

©).—Did they examine it, from time to time, as the 
work Was progressing ? 

A.—Yes; I think so, from the fact of their being 
around, 

O.—Dhid you personally see them there at different 
times, as you were making your excavations? 

A —= } CS, SIT. 

.—You may mention such members of the City 
Council and the committee as you recollect seeing there 
during the progress of the work? 

(Objected to by Mr. Dent.) 

A.—Mr. Marsh, Mr. Haley, Mr. Pettigrew and Mr. 
Seward. | can’t think of the wames of the councilmen.” 


The importance of the second paragraph of the first 
supplemental contract above quoted, and of the facts 
attending the delivery of the map showing the sizes of the 
mains to the chairman of the Council committee of 
supervision, can not be over-estimated, when it ts re- 
membered that the fatlure of the works to throw five 
streams of water to a height of one hundred feet in the 


test of December 8, 18é1, was due to the undue pre- 
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dominance of four-inch pipe in the system as laid. Upon 
this point let the city’s own witnesses speak Benezette 
Williams, a civil engineer, when examined by the city, 


testified (pages 309, 310), as follows: 


A.—*" The sizes as shown there are wholly insuthcient 
to give a fire protection under any conditions of pumping 
Service 

©.—Will you explain how that is? 

A.—It is due to the fact that the lengths of the small 
sizes of pipe are so great, and the number of hydrants 
that are taken off from a sing! 
small-sized pipe, are so great that a sufficient quantity of 


e small sized pipe, OF QSrOUp of 


water can not be got through those pipes to throw streams 
that are necessary for fire protection; the pipes would not 
stand the pressure necessary to send the water through if 
the pumping machine were adequate for 11 

().—What are the sizes you specially refer to? 

A.—The large amount of four-inch pipe, that. its, 
the greater part of the system as shown by this plat, is 
four-inch pipe, and they run long distancesand connect at 
frequent intervals with larger pipes 

©.—In the west division there are some eight-inch 
mains connected with six-inch mains, which occur again, 
to some extent, are there not ? 

A.—QOne matter relating to the west division that is 
particularly noticeable, is, that ail the district south of 
Exchange or 'efferson is a continuation of Jefferson strect 


all the district that is Just south of that is supplied through 
six-inch mains, and running off into four-inch pipes In 
that part of the city, to say nothing of the other pares that 
are app! nat peraaps as bad, it would be impossible 
to get any fire service that would anywhere near conform 
to the 1 s of the contract 
' ’ ° , ; 
U) ina good distributing svstem are four-inch pipe 
laid or us much 
Yes, sir: | consider that four-inch pipe can’ be 
used nt, and have an « vy oad 
qu 1; but they must be used in a very 
dit 0 thev are used here 
; sedis J 
A.—tibev only run short distances, and it is not ad- 
. 
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visable to take more than one hydrant, say off of one 
short length of four-inch pipe; it is, perhaps, made from 
each end—that is, where the system is complete; that. is 
the w L\ it ought to be. 

O.—What would you say as to th 
four-inch pipe used in this system shown by that map: 
what is the effect of using so much? 


A.—It would be impossipvle, with the proportion of 


four-inch pipe to other sizes, to make a good system in 


any city that I have ever seen—the proportion that ts 
shown here 


And this testimony ts. fully corroborated by that of 
Lyman k. Cooley, a civil engineer, also called as a witness 
by the citv. (Pages 325, 326.) Itis thus shown that by the 
first supplemental contract the size of the mains was to be 
designated upon the map by Starr in the first instance; 
that the map was then to be furnished to Marsh, chairman 
of the Council committee of supervision, which committee 
were to have five days within which to make anv changes 
or modifications as to the size of the mains; that the map 


was so prepared and submitted to Mr. Marsh: that aft 


retaining it about ten days he reported to Mr. Suplee that 


they would leave the size of the mains entirelv to Starr: 


that the committee and various members of the Council 
were constantly present IISp. ctinge the work as tt pro- 
oressed, and that no complaint was ever made touching 
the size of the mains until long atter the completion of the 
works In addition to the committee of the Council thus 
charged with the duty of supervision, on January 10,1881, 


; ‘ 


the committee were empowered " So mpl va compctent 


civileneineer to advise with them in relation te such works, 
to be paid only for the time actually employed by him un- 
der the direction « f said committee in such work.” (Pag 
184.) Mr. Mathewson, a civil engineer of the highest 


standing in his profession, and of more than forty years’ 


proportion of 
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experience (page 323), was accordingly employed by the 
committee. Upon this branch of the case let the city’s 
own witnesses again speak. H. N. Marsh, chairman of 
the Council committee, called as a witness in behalf of 
the city, says (page 322): 


A.—" I will state here that | do not claim to be an 
expert in such matters. The only motion | made in the 
Council was that the committee be authorized to appoint 
a civil engineer to examine the works, to be paid only for 
the time actually employed, which was passed unani 
mously, and I then myself consulted with Mr. Mathewson, 
whom I considered perfectly competent. On one occa- 
sion I did not myself think they were putting in the 
pumping works, or particularly the stand-pipe, ona sufh- 
ciently firm foundation; it was marshy, and | talked with 
Mr. Mathewson about it, and he said it was sufficient for 
all practical purposes. 

©.—Was he a civil engineer by profession and a man 
of experience? 

A.—I took him to be, and he said it was all satis- 
factory; while | might have made some suggestions that 
the foundation of the stand-pipe particularly might be a 
little more firm and substantial, Mr. Mathewson said it 
was sufficient, and as he was acivil engineer and I was not, 
| supposed he was right. I do not remember in what 
particulars we consulted with Mr. Mathewson, but so far 
as we did consult him, he stated everything to be satis- 
factory and in a workmanlike manner 

().—Did you continue to consult Mr. Mathewson from 
time to time? , 

A.-—So far as | thought there was any necessity for 
doing so; yes, sir.” | 


It is not intended here to assert that the action of the 
city in thus approving of the sizes of the mains relieved 
Starr or his successors from the duty of supplying larger 
mains, when the experiment of December 8, 1881, had 
demonstrated the insufficient size of those already laid to do 


the work required. But it is intended to assert, and the prop- 


osition is submitted with just confidence, that the responsi- 
bility for the deficient sizes of the mains, and for the con- 
sequent failure of the test, was shared between Starr and 
the city, and that the city is therefore estopped from en- 


forcing a forfeiture. The effect of the city’s action in this 


yarticular, as justifvine the court in extending the time for 
d é ~ ~ 


the completion of the contract, will be considered in a 


sudsequent portion of this argument 


What has here been said with reference to the respor s- 


ibility of the city for the defects in the size of the mains, 


applies with equal force to the change of the source of 
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supply from artesian W ells to the Springs upon the Brow n 


farm Phe original contract required the construction of 


one or more artesian wells sufficient at all times to supply 
the city and its citizens with water for the purposes con- 
templated by that contract. Doubts having arisen, both 
upon the part of Starr (page 59) and among many citizens 
of Joliet (page 114) as to the sufficiency of the supply 
from the proposed artesian wells, a modification of the 
original contract was had by the second supplemental con- 
tract of October 9, 18380 (page 25), by which Starr was 
authorized, in lieu of the artesian wells, to procure water 


from the springs in the vicinity. of the Brown farm. 


But it was provided by — this contract that “if 


said springs do not supply the quantity of water re- 
quired by said original contract, said first party shall then 
be required to sink artesian wells, as required by said 
original contract.” Starr was, therefore, fully justified in 
waiving for the time being the sinking of the artesian wells, 
and in experimenting with the water from the springs in 
the vicinity of the Brown farm. And it was not until long 
after the failure of the test of December 8, 1881, that 


complaint was made, cither as to the quality or quantity 


en amend 
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of the water used by Starr. Here again, as before, we do 


not assert that the action of the citv, in consenting: to the 
change in the source of supply, relieved Starr or his suc. 


cessors from the oblig 
spring water should prove insufficient. But we again submit, 
and with unshaken confidence, that the action of the city 
in consenting, by its solemn contract, to the change in the 
source of supply, estops it from enforcing a forfeiture until 
reasonable opportunity shall be allowed for sinking th 
artesian wells 

[In like manner and to the same extent is the city 
estopped by the acquiescence of its committee, enginect 
and aldermen, from enforcing a forfeiture, because of the 
defects in the original construction of the reservoir. We 
concede that the reservoir, while of the required dimen- 
sions, was defective in construction, and that after som 
months’ use it did not exclude the surface water. Whil 
the contract was silent as to the details of constructing the 
reservoir, it should have been thoroughly lined with water 
proof cement, so as to exclude surface water and to prevent 
percolation from the surrounding territory. This method 
of construction has been adopted by appellees in r 
building the reservoir since the decree, and in accordance 
with the requirements of the court, and is the method 
which should have been originally adopted. Instead of 
this, the reservoir was merely lined with clay, and it: 
detects became apparent after some months’ uss Mut, as 
in the case of the mains, this method of construction went 
on under the constant supervision of the Council committee 
and of the civil engineer employed to assist them, without 
remonstrance, objection or complaint. And while we do 
not contend that the acquiescence of the city in this regard 


relieves us from the duty of reconstructing the reservoil 


ation to sink the artesian wells, if the 
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Ina proper manner, w lio submit that the acquiescence 
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of the city in the taulty method of construction originally 


‘ . *% a ” . 
adopted divides the responsibility to! such detect with 
starr, and operates a L COMMDICLE CSTODDC!I “upon the ricrnit 
’ 
Ol forfeiture now asserted by the cit 
{2 j Ve irs Va Ah J j ‘ 1 ri ‘ Seu if 
4 ig 
‘ " / 7 }} j ‘> r , f j } / fy, / 


Or now far the citv is es opped hy it nwuse of the wate 
’ prea byeadl ia? ty , ry , ' el, , ! i? 
1] PLL MmndinNesS rom ii POPTCTILUEFC, 
] | *. | . ; \ j ‘ 
mmivV nere pe iDproprial \ iscus Ana ere it micht 
De Con ded, fo the purposes of thi meni Vhnat is not 
| , 

true im fact, that Starr, o1 his suce SO] a mal Wate 
\' , . »s aa l +} 

Vo) Company S WHOL list) at Chanecs 
In the origin pian as tO The sour Of supply, tor the cd 
PCCTIN struction of the reservoir, and for the undus 


pp! portion Of four-Inch Mains, resulting mn the fatiure of 


th) Test Of Dec mbe! oy. Las] And ~ i | \ 4 stom with 
] ‘ ‘ ‘ | ~ 1 ‘ ‘ 
confidence that the con it use b wm citv of the water 
, ’ \/ ‘ ' ’ ‘ | { ) ? } ' SS t +] 
rroow) ‘ i‘ ‘ lilt) (>t) ‘Fi 4 i \ {/ ..” iT) } | ‘ | it? Lite 
present time, opcratl as anh estoppr to the cflort no 
made to oust tis trom the citv. and in eftect to destrov the 


entire plant and machinerv. in which appellees have now 


a . 


—- 


i 

, ’ ‘ **) ‘ + | .% , ' - 
rry\ ™~ i ( 11) (| | il a 1} a Pti* t11¢i ' i7j™ 

' 

if ‘ tT? ‘ " 7 . 1) ) > '¥ ‘% . 1 1) f tl) 

| 4 ly 
Lit ce ( , oF |) CCID ; IANO] I iis, OV VaAaFil 
(lis li ’ titi ; mPOnS ‘?} tt) { 1] < vs cite cy? thie 
, , ‘ } 4 = ; 
Wd.i' : i ree roory) Tire (> LETiie } | rif rts unde! th 
‘ ‘ | rr ? 
orem CONLEAC. We Criin CCl tl Sequahlly tr 
, , , ' , , ’ ‘ 7 ‘ " # 

tha { il A%e ci ‘Py ] Pct Sal ‘) pm { }(’*s uit 1} 


54 


the city was actually using water furnished by these works 


in its public buildings, and that such use has been continu 
ous to the present time. It is impossible for the city to 
plead ignorance of such use of the water, since each of the 
forty-two bills rendered by the Water Works Company to 
the city was specially and separately audited, approved and 
directed to be paid by a vote of the City Council The 
first of these contracts for the use of water for the public 
buildings seems to have been for the supply of the public 
schools, and must have been made in October, 1881, since 
the bill for one year’s water rent was reported to the Coun- 
cil and approved October 9, 1882, thus indicating that th 
school department had begun the use of the water imme 

diately upon the completion of the works in October, 1881 

The proceedings of the Council relating to this matter are 
found in the abstract of the Council proceedings at page 
187 of the record, and are as follows: 


“ October 9, 1882—To the Hon. Mavor and City 
Council of Joliet: Your committee on claims having 
examined the following bills, would recommend — the 
allowance and payment of the same, and that warrants be 
issued therefor: 

School Department: 

Joliet Water Works Co., water one vear, $30 

Report unanimous! 

The city attorney to whom was reterred the bill of 
the Joliet Water Works E2.. for Fis, being for wate! 
furnished to engine house No. 2, reported in favor of the 
allowance of the bill in full Report adopted, all th 
aldermen present voting in the affirmative 


\ adopted 
ti 


November xe 1882—Committee on claims recom 
mended payment of bills for school department, Joliet 
Water Works Company, water rent, $8.50. Unani 
mously adopted. 


The method of auditing these bills by a separate vot 


of the Council, in each instance, fully appears from the 


record, pages 187 and 188 The method of payment by 
the city is shown in the testimony of Mr. Elwood (page 
159), from which it appears that the payments were fre- 
quently made by city warrants drawn directly to the 
Water Works Company Mr. Elwood’s testimony upon 


this point is as follows: 


().—" | will ask you to state to what extent the city 
has used water from this system of water works, and in 
what buildings of the city has it been used, and ts it now 
used ? 

A.—The city has been using the water in the high 


school buildings, in the yards of the Fourth and Fifth ward 
school, in engine-house building No. 1 and 2, and in police 
headquarters 

().—During what time? 

A.—All except the last were in use at the time | took 
possession, and I think police headquarters had just been 
hitted up by Mr. Paige just about the same time—nearly 


two vears, at least 


().—Was Mr. Paige using the water from these works 
in police headquarters at the time he arrested your men? 

A.—Yes, sir. 

O.—Has there been any complaint made to you by 


the city or its representatives as to the quality or quantity 
furnished to these public buildings? 

A.—No, sir 

().—Who pays the bills for the water thus supplied to 
the city in these buildings, and how are they usually paid? 

A.—The city pays the bills, sometimes drawing . war- 
rants in the name of the Water Works Company, some- 
times in the name of KE. Phelps, sometimes in the name of 
C. Fk. Blood, sometimes in the name of Frank Cramer, 
sometimes in the name of Krank Murray 

().—Who are these vartous gentlemen whose names 
you have Just given? 

A.—Mr. Phelps was the President of the Board ot 
School lnspectors of the schools of the city ot Joliet — 
school directors there in the citv; Mr. Blood is engineer 
of the chemical engine No. 2; Cramer is engineer of fire 
steam engine; Murray ts chiet of police at the present 


time 
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It is true that Mayor Kelly, in his testimony, makes 
the astounding statement that no contracts had been mad 
by the city for the use of the water. It ts also true that 
the answer of the city contains the equally astounding 
averment that no water furnished by this svstem has been 
used by the city in its public buildings [he one. state. 
ment would appear to be no more reckless than the other, 
and each is wholly unsupported by the proven facts in the 
case. It is probable that the Mayor in his statement only 
intended to say that he himself signed no contracts tor th 
supply of water to the city, and this we concede. But we 
submit that the Mayor is in this respect but the mers 
servant or agent of the contracting power of the city, viz: 
the Council, and that although the Council may never 
have directed him to execute written contracts for th 
supply of water for these public buildings, vet the formal 
ratification and approval by the Council of each of thes 
bills for water furnished to the city, constitutes a contract 
of the highest solemnity, and of the most binding force. 
The rule applicable to these established facts is el 

mentary and well settled. It is, that in all cases of 
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rants of valuable privileges, upon conditions to be per- 
formed Dy the orantee, if the vrantes accepts in any Man- 
ner of the benefits of the grant, as by receiving anv benefit 
or consideration therefrom, after condition broken, he can- 
not be heard to insist upon the forfeiture, and the estat 
will be treated as vested absolutely 

Coke's First Institutes, 211 4, section 341 

2 Washburn on Real Property, 19 

1 Kent's Commentaries, 129. 

Goodright v. Davids. Cowp SO?2 

Chalker v. Chalker, 1 Conn. 79. . 
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Ludtow v. N. Y. & Harlem R. R. Co... 12 
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lhe rule, as stated in 4 Kent's Commentaries, pag 


29. 18 as follows: 
Conditions subsequent are not tavored in law. and 


are construed strictly because the, tend to cde stroy estates: 


and the rigorous execution of them is a species of sza- 
Mditsid J uts, and in) aireia cases hardly reconcilable with 


COnSCICNE? 


So in Fackson v. Sheldon, 5 Cow. 448, itt was held, 

] le} P i , — : ] r , 

that although a forfeiture had occurred under a lease, for 
i 


non-payment of rent, the act of the lessor in distrainin: 


for such rent after the forteiture had occurred. wasa waive! 


of the forterture, and the lessor could not maintain. elect 
ment 

Goodright v. Davids, Cowp. 803 in action of 
ejectment by the lessor under a lease containing a cov 
nant against sub-letting, with a power to re-enter in th 


even} ofa bre ach of any ot thry< COVenAants of the le: 
fhe lessee sub-let the premises without the lessor’ 


sent: but the lessor, with full knowl dor ft the facts. after 


wards acct pted rent Lord MANS] [teL.}) AVS (pace SO5) é, 
This case is extremely cicat lo construe this 


acceptance of rent due since the condition broken a 


waiver of the forfeiture, is to construc it according to the 


. | ‘ ¢ | | , j ‘ . 
mtention of tin pariles ( pon Lhe Dreach of the COndl- 
tion the landlord had a neht to enter He had tull notice 
of the breach and does not take ady intace ol it, but 


accepts rent subsequently accrued; that shows he meant 
i e 
the lease should continue Cases of forteiture are not 


favored in law, and where the forfeiture is once waived 


t hae court wll Tal anya if 
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In Coke’s First Institutes, page 211, 0, section 341 


the doctrine 1s stated as follows: 


“If the condition be broken for non-payment of the 
rent, vetif the lessor bringeth an assize for the rent due 


at that time, he shall never enter for the condition broken, 
because he affirmeth the rent to have continuance, and 
thereby waiveth the condition; and soif the feoffor had 
distrained for the rent, for non-payment whereof the con- 
dition was broken, he shall never enter for the condition 
broken, and if he accept a rent due at a day after, he 
shall not enter for the condition broken, because he there- 
by affirmeth the lease to have a continuance. " 


Chalker v. Chalker, | Conn. 79, was an action of 
disseizin to recover lands which had been granted upon 
condition of the payment of an annuity by the grantees, 
the deed providing that, “On default of such payment 
yearly, or annual payment, of said fifty dollars to said 
Jeremiah, this instrument shall be void and of no effect.” 
There was a breach of the condition by failure to pay 
within the time required, but the grantees afterwards 
paid, and plaintiff accepted the amount due. The court 
held that he thereby waived the forfeiture and could not 
recover. TRUMBULL, }., delivering the opinion (page 
IOI), savs: 


ss 


In estates of freehold on condition, a subsequent 
acceptance of the sum due, the non-payment of which 
had caused the forfeiture, is adjudged in law a waiver in 
all instances where the party accepting it had knowledge, 
at the time of his acceptance, that the forfeiture was 
incurred 


Coon v. Brickett, 2N. H. 163, was an action of tres- 
pass, guare clausum, to recover certain garden vegetables, 
which, with the close, were alleged to be the property of 
the plaintiff. Plaintiff had rented the premises to defend- 


ant for five years, at a rental of fifty dollars per quarter, 


y 
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the lease being conditioned that upon failure to pay, the 


riyt re-enter and the lease should become void. 


~~ 


lessor mi: 
After condition broken plaintiff re-entered and took pos- 
session, but afterwards accepted the rent due Hleld. that 
the acceptance of the rent, even aiter fre entry for condi- 
tion broken, was a waiver of the forfeiture. and that the 
lease still continued Phe court, Wooppurys, J., say 
(page 104): 

“ It is well settled that after the knowledge of condi- 
tion broken and before the re-entry, an a ceptance of the 
rent in arrear is a waiver of the forteiture. and an admis- 
sion that the tenancy ts still to continue. * * * This 
lease, then, having been voidable, the acts of the lessor 
could confirm as well as annul it: and on principle we 
think that these acts atter re-entry should have an Opecra- 
tion similar to what they possess before a re -entry. [It 1s 
unjust that the lessor should receive both the penalty and 
the rent: or. in other words, should accept the performance 
Ol the condition, and retamn also the forfeiture for its non 
performance 


Ludlow v. N. Y. & Harlem R. R. Co., 12 Barb. 440, 
is an exceedingly instructive case in point lhe action 
Was ejyectment by th Grantor to recovel lands which he 
had conveved to a railway company upon the following 
condition: “ This convevance to cease and be void unless 
the said railway is completed through the above described 
piece of land on or before the first day of January A. D. 
1843. The rathwavy company entered upon the land, 
but did not comply with the conditions, and did not com- 
plete its road over the premises until September 25, 1844. 
fhe action was begun October 22, 1846. Plaintiff saw the 
defendant proceed at ereal expense with the construction 
of its road, without objection on his part, and himself used 
the road, traveling in the company’s cars over the premises 


in dispute up to the time of beginning his action. The 


LO 


court reathiirmed the Common haw doctrine : that conditions 
subsequent are to be strictly construed ; that they are not 
favored in law, pecaust they tend to ck Stroy estates, and 
that they may be waived by the act of the grantor Lh 
court say (page 445): 

“ He (the grantor) made no effort to assert his right to 
the estate, or to do any act equi alent toanentry al the com 
mon law, until two vears after the forfeiture had occurred 
During thistime he saw the company making large ex 
penditures over the premises in question, and extending 
the road at an enormous « Xpenss towards its northern term 
inus. He traveled over the road himself and well knew 
that when the line was broken and interrupted by the dis 
possession of the company from the premises claimed, the 
entire road would be, in a measure, useless, until the dts 
jointed parts should be reunited by some new connection 
He gave the company notice to perform the covenant in 
the deed in res 


vard to the division fences, and the covenant 
was executed and the fences erected accordingly about a 
vear before the suit was commenced, thus recognizing that 
in respect to the premises the COMpanv were the owners of 
adjoining lands. No stronger evidence could be accepted, 
short of the execution and delivery of a new deed, of the 
design to waive the forfeiture and confirm the grant, than 
the facts to which | have adverted: and we but follow tn 
the path of precedent decisions in like cases when we de 
termine that the plaintiff ought not to recover.” 


Kkven where corporate tranchises are granted by legis 


lative authority upon condition subsequent, and the right 


to enforce a forfeiture ror breach (>] thr Onadition accrues, 


-_ 


the subsequent recognition by the State of the existenc 


of the corporation, as by conferring new grants, or by 
transacting business with the corporation, or otherwise 


recognizing its corporate existence and right to transact 


, 
DOUSINESS, Is held to operate as a complet waiver of thre 


forfeiture 
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Matter of N.Y. Elevated R. Co., 70 N. ¥. 327. 

State v. Fourth N. H. Turnpike, 15 N. H. 162 

Atchafalaya Bank v. Dawson, 13 La. 497 

Attorney-General v. Petersburg and Roanek 
R. Ce., 6 lred. 456 

Commonwealth v. U. Fk. & M. 1. Ce., 5 Mass 
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( onn. 20 


Peopl \ President of Vanhattan Ci oe Wend s5!, 
vas an information in the nature of a gve warrante, to 
dissolve a corporation created for the purpose, among 
other things, of supplying the City of New York with 
water It was charged, as a ground for the forfeiture of 
the company’s franchise, that it had not complied with the 
condition of tts charter, requiring it within ten Years lo 
furnish and continue a supply of pure and wholesom: 
water to all such citizens as should agree to take it, in 
defauit of which it was declared by the charter that the 


, ‘ * }* ’ | ‘ ] > ‘ 
corporation shouia by dissolved: but the court held that 


subsequent acts of the Legislature, recognizing the corporat 


4 ] ] : of. : | ] _ . , 
existence atter the period Of forteiture had accrued, were 


sy 


waiver of such forfeiture 

hi application of the authorities alr ad cited to thr 
case at bar needs no extended comment Lhe resolutions 
dle laring the Starr contract fort ited were Passe (| Len crn) 
ber 12, 18351 At that time the city was using, and has 
ever since continuously used, water furnished by this sys 


’ ’ } 
ne tis SCiPOOL ,POUsScsS 


tem in its public buildings, includn 
Nem hou cs and police departm: ni With full know] 
] 


edge of all the tacts, the City Couneil has audited, ap 


proved and ordered paid forty-two bills for water furnished 
to these public buildings. These bills are summarized in 
complainant's “ Exhibit |" (page 190). Each bill was ap- 
proved and ordered paid by the action of the Council, 
considering each case specially and separately, as reported 
by the Committee on Claims (pages 187, 188). Every 
such approval operates as a ratification by the City Council 
of the contract made by the officers in charge of thes« 
public buildings for the supply of water Kvery bill 
audited and paid is, in effect, an express contract with com 
plainants to procure water from this system for the use of 
the public buildings, and each of these forty-two special 
contracts necessarily recognizes the right of the complain- 
ants to furnish water, and to the continued exercise of the 


privileges oranted by the Starr contracts 


That a municipal corporation, having granted a license, 
may be estopped from seeking to forfeit the grant for condi- 
tion broken, is established by the case of the ( ify of Chicago 
v.C. & WT. R. Co., 105 Il. 73. In that case the city of 
Chicago granted an ordinance to the Chicago and Western 
Indiana Railroad Company, to construct its road within the 
city north to Van Buren street, provided its tracks were com 
pleted and in operation within one year from the passage 
of the ordinance. Ihe company failed to construct and 
operate its tracks within the time fixed, and the citv sought 
by injunction to prevent the completion of the undertaking 
upon the ground that all rights granted by the ordinance 
were forfeited. The injunction was refused upon the 
ground that the city, through its officers and employes, 
had prevented the railway company from completing its 
road within tht time fixed by the ordinance, and the decree 
was affirmed by the Supreme Court upon that ground 


The only difference between that case and this lies 


in the fact that there the forfeiture for breach of the 
condition subsequent was prevented by the opposition 
of the city officials, while here the city authorities 
have for a serics of years acquiesced in the breach of the 
condition by repeated contracts for the supply of water. 
[he principle of estoppel is identical in both cases, and 
the one presents no stronger case of waiver of the breach 
of a condition subsequent than the othe And the city, 
by its action in contracting for, using and paving for the 
water so used, having waived the forfeiture, it could not 
now be enforced, even if this were a direct proceeding for 
that purpose by an information in the nature of a Ju0 
warranto. Chicago City Ratlway Company v. The Peo 
pic, 73 ‘Ul. 541, was such a cas [he State, through 
its attorney ceneral, sought D\ in information in the 
nature Ol a go Wwarrantle wo obtain a torfeiture of the 


right of the Chicago Citv Railwav Company 


: to construct 


its line on Indiana avenue from 22d street south to the 
city limits lhe ordinance granting the right to con 
struct the track was conditioned Upon th completion of 


the work within a given time Lhe road was not 


COTT,- 
pleted within the time required, but the Council granted 
an extension of tims Phe court held that the city, which 


had imposed the condition, might lawtully waive it; that 
it had so waived it, and that the State ttself was power- 
less, after such waiver, to entorce a torteiture tor condition. 


broken 


Dip THE COURT ERR IN EXTENDING THE TIME FOR THE COMPLETION 


OF THE WORKS IN ACCORDANCE WLELH FHI STARR CONTRACTS ? 
If the foregoing suggestions are well founded, two 


propositions necessarily result: first, that the contracts 


+f 


were not forfeited by the resolutions of the City Council, 
of December ‘2. tse: second, that the city is estopped 
from now enforcing a forfeiture. It only remains, there 
fore, to consider the propriety of that part of the decree 
extending the time for completing the reservoir, for sink- 
ine artesian wells, and for enlarging the mains so/as to 
give the requisite pressure for fire service — the thre 
particulars in which the court found the works to be 
incomplete 


The contract rights of appellees, as the successors of 
~ P| 


Starr, being still in existence, the power of a court of equity 
to extend the time for the performance of the conditions as 
the price of the equitable relief sought by the bill, cannot 
be successfully questioned Davis v. Gray, 16 Wall 
203, already cited,.1s conclusive upon this point. - With 
reference to the power of a court of equity to extend th 
time of performance upon a bill seeking relief by injunction 
against a forfeiture, because of non-pérformance of con- 


ditions subsequ nt, the court say, page 235)! 


it [a court of equity] will regard the conditions as if 
no particular time for performance were specified.  [n such 
cases the rule is that that the performance must be within 
a reasonable time. 

What Is al reasonable Toe. we 2 qu stion re Sstin: 
largely, if not wholly, within the discretion of th 
Chancellor, to be determined by the circumstances of the 
particular case. With the exercise of such discretion, unless 
gross abuse can be shown, an appellate tribunal will not 
interfere Indeed, 3 Mh | liv be contended by ce | 
MLC riere. naced, it Wil hardiy De contended DY Counsel! 
for appellant, that the time allowed by the court below for 
the completion of the system was unreasonable. The 
decree was rendered June 9, 1886. — It perpetually enjoined 
the city from interfering with appellees in maintaining and 


repairing their system, upon the express condition that they 


18 


the 


required by the oreinal 


should complete the reser 


SO. sink the artesian wells on or befor September |, 


yo - 
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) , D\ same date put the works tn such a condition 
; that they would at all tim s of fire furnish sufficient pow ! 
to throw five streams of water one hundred teet high, as 


With f 


g contract six months 
. , » 9" ‘ + » @° . ‘ ‘ e } ] a | : 
ViInter nt rvening, appelle s were thus allowed only «t 
f period of eight or nine months to comply with the condi- 
tions upon which the relief allowed by the bill was granted 
| \nd if we may be pardoned a digression from the 
, , : 
| record in this court, it mav be not improper to suggest 
a 
what already appears by certain supplemental proceedings 
‘ = ‘ es, . 
in the court below, that tmmediatel ) th rendei Ine 
| ‘% 
‘ Of the decree, appetices, under the dt er 2 COMpe 
tent civil engineer, completed their plans tor the recon 
struction of thre works in accordance h the conditions 
| the d cre it an enxpens of err hey housand dollars, 
nal that e res ir was thorouchl, npleted before 
November 1. rSS86 lhe bottom ts of clav. over which 
SIN mch . Bak vrave| Are SCCUT? ly tamped dow 1} he 
Tat ope upward finishing against a of cemented 
masonry, surmounted by a five-inch « ing of solid lime 
tone from fitteen inches to three te ab the surround 
ow wroued ‘The eatice ott , © lined witl 
rt 5° “inal lé CIILITS roolte 11) tri 1 AT¢ Mmned with 
cobble-stones securely tamped in place, all interstices 
filled with cement, and the surtace covered with several 
inches of cement [he capacity of the reservoir is 
1,100,000 eallons, being 1,600,000 gallons in excess of the 
2 required capacity. This digression from the record ts only 
a | , 
‘ | ‘ ] | ol — } 
yt ral ad to suggest, what W1 NV bel we ne rfully 
| conceded by counsel for appellants, that appellees have 
} promptly proceeded, at large expen to comply with all 
the conditions of the decree and otf the original contract 
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Nor can it be successfully asserted by the city that 
appellees, or their predecessors, the former Water Works 
Company, should have proceeded to make these improve 
ments at the large expenditure necessarily required, after 
the defects in original construction were discovered, and 
before the decree of the Circuit Court defining their rights 
Within four days after the failure of the test of December 
8, 1881, the city, by its resolutions, declared the contract 
relations of the parties terminated. While appellees and 
their predecessors, the original Water Works Company, 
have always believed these resolutions to be void, yet the 
uncompromising attitude of hostility then assumed and 
since continuously maintained by the city, relieved us from 
further expenditure, until our rights should be judicially 
determined. Indeed, the action of the city in the repeated 
arrests of our employes while engaged in repairing neces- 
sarily prevented us from making the changes required, and 
compelled us to resort to equity for relief by injunction, and 
to establish our rights by a final decree. What would have 
happened had we attempted to enlarge the mains and to 
perfect the works directly the defects were discovered, 
may be best inferred from what did happen when we at- 
tempted to repair the existing mains. And it comes with ill 
grace from the city now toinsist that we should have at once 
made these changes and improvements, whenevervy effort 
at repairs upon our part was prevented by the police, under 
direction of the mayor, who seems to have been merely 
a plastic tool in the hands of designing aldermen. 
Immediately upon obtaining possession of the works, 
after the foreclosure of the mortgage, in July, 1884, 
appellees proposed to the city to do whatever might be 
required to perfect the system. Various spropositions 


looking to this end were from time to time made, all 
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of which were either formally rejected by the city, or 
treated with silent contempt. The details appear in the 
correspond nce between ‘the parties (pages 17 3 to 178), 
and need not be here repeated. It is sufficient to say 
that all overtures toward an amicable adjustment were 
rejected by the city, and our men were constantly arrested 
when endeavoring to repair the existing system, to pre- 
vent the enormous leakage and waste resulting trom the 
want of such repairs, until finally, by the resolutions of the 
Council in committee of the whole, July 23, 1884 (page 
189), directing the employment of counsel to institute 
proceedings to oust us from. the city, we were compelled 
to resort to equity for relief Phat the preliminary injunc- 
tion granted upon the filing of the bill, was timely, appears 


from the testimony of Mr. Elwood (pages 157, 158), where 
it is shown that during the vear following the granting of 
the injunction the number of water consumers nearly 
doubled under the renewed confidence which the protec- 
tion of the court afforded to citizens 

Under all these circumstances, : = incredible to 
believe that this court will reverse the decree of the Cir- 
cuit Court, and that the large expenditure made by appel- 
lees in good taith in the ortginal purchase of their bonds, 
and in their subsequent improvement of the works, which, 
including the improvements contracted for by them since 
the rendering of the decree, now largely exceeds two hun- 
dred thousand dollars ($200,000), shall be wholly lost. 
That the reversal of the decree means such complete de 
struction of the property of appellees I~ bevond question, 
Whatever els may be doubtful in this cause, the court 
need noi read between the lines of the answer of the city 
and oft the testimony and correspondence of its officers, 


to see that it is the fixed and determined policy of the city 
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officials to eject appellees and to completely annihilate the 
value of their large investment, unless this injunction ts 
retained, 

And when ali this shall have been accomplished, when 
the decree shail have been reversed, appellees driven from 
the city, and their works destroyed, how will the city Or 
its citizens be the cvaimers ? What object will have been 
attained other than the gratification of the malice of a few 
city officers, clothed with brief authority, who have _ per- 
sistently, through a series of years, sought by virtue of 
their official position to destroy a system of water works 
with which the citizens of Joliet are content? For it ts 
abundantly demonstrated by the record that the general 
sentiment of the citizens is favorable to the continuance of 
the present system, and to an amicable adjustment of all 
differences with appellees, and that the works, as now 
established and in operation, are satisfactory to the citi 
zens. (Pages 117, 130, 134. 158.) Aside from the fact 
which appears in the testimony of Mr. Elwood, manager 
of the works (page 158), that since he began the supply of 
water in the spring of 1884, fromthe well sunk by the 
purchasers after obtaining possession, no complaint has 
ever been made by consumers, either as to the quantity or 
quality of the water furnished, we have the still more sig 
nificant fact that on July 1, 1885, only twenty dollars of 
outstanding water bills were unpaid, and on December 31, 
(885, the entire amount of bills outstanding and unpaid 
were only twenty-seven dollars and ten cents. And while 
these considerations have no bearing upon the question of 
the right of the city to forfeit the contract, they address 
themselves with especial significance to the discretion of 
the court in permitting a reasonable extension of the time 


for the perfection of the svstem 


bY 


Lhat this disc 


etion was abused bv the Circuit Court 


in hardly be asserted after examinine the carefullv 


ruarded conditions of the decree upon hich the relief 
‘ : ‘ . } o} 
. Mmtead h® yi clic it il Lye ‘ Li} : cs 1] Lilis 
spect ts mereiv th lormat expression of the opimion Of 
i ] & ' _ . 
the learned judge of the Circuit Court before whom the 
case Was tric his opinios Hl be foun tC pages 49 to 
‘ ‘ Se @ ; | i sti i j ‘ prety - 
sy OO the print i record, and its caretul perusal is respect 
eall } _— , Sadwe seaat® 4 , ] , ol ] 
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rome ne justice of the conciusions xpressed Dv the 
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icarned Curcurtt bude » WHO SaVs (page »2) 


| theretore find that, under th ircumstances, thi 
bondholders, who took this propertv bv foree of circum 
stances over which they had no nt na stepped int 
the shoo ft the Water Worl Compan, " ibstantially 
Lie SAMC ¢ mnaditt mm) as il ivy Cl Liem | | ly A 
onable time to perfect the contract Both part 
vaived the terms of the orteimal cont cl rit 
eine nerthe 2 Liem Is ntiticd t upon thy 


pecrtormane 


time | 


forfeit this contract peremptorily cannot be defended in a 


hi action of thre Common © unc im ; SUD Lo 


court of CQUITY lL: is <lfl old maXxim that CQUIL\ tbhor- 
forfeiture, and more « specially does it abho fortertul 
mito which eithes pare ha Deen bets ived O\ the action ct 
the other: and a torteiture for a tatlus 
ifter the works had heen complete: rtainly ould not 


be decreed in a court of equity, until a reasonable time had 
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ircumstances, no more than a reasonable time within which 


these parties should be required to make these changes 
The city has placed itself in such a position of antagonism 
to these purchasers that they could not with any degree of 
safety proceed to make these improvements and expend the 
large amount of money thus required without some Judicial 
decision establishing their rights. The city had declared 
that the contract was forfeited and determined, and the city 
authorities had placed themselves in hostility to the parties, 
and men under obligation to expend a large amount of 
money were entitled to know where they stood betore 
making this large outlay. A decree may be prepared in 


accordance with these views 


IV 
SUGGESTIONS IN) REPLY. 

Since preparing the foregoing pages, the writer has 
been furnished with a copy of Mr. Fuller’s argument in 
behalf of appellant, and a copy of the assignment of errors 
prepared by Mr. Dent, of counsel for appellants. Both of 
the learned counsel insist that the court was without juris- 
diction, there being an adequate and complete remedy at 


law. Their views upon this point appear to be based upon 


a total misconception both of the scope of the bill and of 


the nature of the decree. The bill seeks to prevent by in- 
junction the institution of suits by the city to terminate 
the Starr contracts, and also to prevent the continued in- 
terference by the city and its officials with appellees in the 
maintenance, operation and repair of their works. Under 
the first branch of the relief thus sought the bill rests upon 


the ancient and well-defined jurisdiction of equity to re- 


strain the enforcement of a forfeiture. No branch of 


equity jurisdiction is more ancient or better established 
Ever since the English chancery ceased to be a mere 
ecclesiastical appendage of the crown, and rose to the dig- 
nity of a distinct judicial tribunal, with a well-defined jur- 


isdiction and a definite system of procedure, if has enter- 
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tained bills of this nature. Indeed, the machinery of equity 
is especiaily adapted to afford relief in cases of this char- 
acter, and it may well be doubted whether any relief could 
be had at law fhe grounds of estoppel upon which we 
rest to prevent the enforcement of a forfeiture, are purely 
equitable in their nature. To say the least, there ts grave 
doubt whether these equitable defenses could be pleaded 
in an action at law brought by the city to enforce a forfeit- 
ure Hlence the necessity of a resort to equity 

As to the second branch of equitabl relict sought by 
the bill, viz: an injunction to prevent the city irom 
arresting our employes and interfering with us in the ex- 
tension, operation, maimtenance and repall of the water 
works, the jurisdiction of the court rests upon equally 
vell-defined principles One feature of the injury com- 
plained of is the constant arrest of our employes when 
engaged in the streets. The legal remedy upon this branch 
of our case would, of course, be by an action for damages 
against Cie city But such action, to be effective, would 
necessarily have to be repeated for each continuing oftense. 
Upon the ground, therefore, of preventing a multiplicity 
of suits, if for no other reason, the jurisdiction upon. this 
branch of the case has ample support Moreover, the 
injury threatened to our system of works by these repeated 
arrests and by the forcible interference of the city to pre 
vent us from maintaining, repairing and extending thi 
system, is a trespass of a continuing nature, which if unre- 
strained would result in the total destruction of our system 
of works. The injury, therefore, resulting from this con- 
tinuous trespass is so irreparable in its nature that upon 
this ground alone the jurisdiction of the court cannot be 
successtullv challenged. 


Phe LOVE sugvestions as to lurisdiction are so ele- 


mentary that citations of authorities in detail may well bi 
snared | the stion cal loncer bec idered 
spared, and tii que SION Can NO 1ONLCE Ve ¢ ONSIGCrCcad an 
open one in this court, since its ruling in Vazvis v. Gray, 
16 Wall. p. 203, already cited Phere the object of 
the bill was to perpetually enjoin the defendants trom 
enforcing a forfeiture declared Dy the Constitution of the 
State of Texas of a land grant which had vested in com 
plainant, and the bill sought to enjoin the State officers 
from issuing patents to the lands embraced in the grant 
Che third crout f demurrerto the bill was. t] ted 
ne third grouna of demurrer to the Dill was, that it states 
no ground of equity jurisdiction And it might well 
have been urged in that case, with more plausibility than 
in this, that there was an adequate remedy at law, since 
an action of ejectment would have tested the validity of 


the patents, the tssuing of which complainant sought to 


enjoin. But the judgment of the court below overrulin 
the demurrer was sustained in this court Upon thi 
question of the lurisdiction of equity, \Ir PUSTIC 


SWAYNE, delivering the opinion, savs (page 232) 


thr: eg Sag g be LT 


A case more imperatively demandin: 
of the jurisdiction in equity could hardly be imagined 


~ 
than that presented in this_ bill ; , Phe injury 


would Ma) irreparabl It 1S the peculiar function Ol | 


court of equity in a case like this to avert such results 

In view of this express adjudication upon the ques 
tion of jurisdiction in equity, in a case analogous in that 
respect tO thi Ceis Al bat ee dppe aT> The nice ivabl that 


] 


counsel tor appellant can be serious in challenging the 
icclict f the , Indeed. ¢] nicl hurisdi 
JUTISaIC bloom ©) tne court naced, thr aenial OF JUTISCIC- 
tion ts usually the dernier resort of a vanquished defend 
ant in equity, and in this case it only serves to emphasize 
the desperate straits to which counsel for appellant are 
driven to support a desperate caus : 


[he assertion that the court has made a new contract 
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ly cause a vers 


since they are conditions which will necessari 
large expenditure upon our part, but will result in bette: 
security to the city. Had we obtained relief without con 

ditions, the city might then be heard to complain upon 
this point. And the objection that we did not by our bill 
tender performance of the conditions of the contracts, Is 
fully met by Davis v. Gray, supra. In that case the 
grant was upon conditions subsequent, and the conditions 
were notall performed. The bill made no tender or aver 

ment of a willingness to perform the conditions, yet the 
court granted the preventive relief sought to the full extent 
claimed by the bill, and extended the time for the per- 
formance of the conditions The case IS, therefore, Con- 
clusive, both upon the question of the omission of the 
tender of performance in the bill, and upon the power of 
the court to extend the time for performance, upon which 
so much stress is laid in the argument of Mr. Fuller. 

It is also insisted by counsel for appellant, with fre- 
quent and tiresome iteration, that the court erred in granting 
to appellees an exclusive monopoly in the streets of the 
city for thirty years. Perhaps no more effective reply to 
this branch of the argument can be made than to say that 
the court did nothing of the kind. There ts not a_ line, 
letter or syllable of the decree which can by any possible 
rule of construction be distorted into creating, recoey’- 
nizing or enforcing a monopoly. And, as already sug 
vested in the opening paragraph of our argument, the 
question of monopoly may well be left until the city shall 
attempt in the future to grant similar privileges to a rival 
company Upon this record and upon this decree it is not 
pores ived that the court need have dny present. CONCCTH 
with the monopoly feature of the Starr contracts. 
lt is insisted by counsel for, appellant that the 
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court erred in permitting us to extend our mains to points 
not already occupied, and enjoined the city from inter- 
fering with such extension. But this feature of the relief 
eranted is strictly in conformity with the original Starr 
contract, which contains the following provisions (page 23): 

‘And the party of the first part further covenants 
and agrees that. he wiil, as fast as an insured annual income 
at the rate of fifteen hundred ($1,500) dollars per mile 
can be secured, extend the said mains bevond the length 
of eight (8) miles as aforesaid, and the said party of the 
second part agrees to rent at least five (5) fire hydrants on 
each mile of such extension when made at its request, and 
pay therefor to the said party of the first part an annual 
rental of forty ($40) dollars per hydrant, for which a tax 
shall be levied as aforesaid : 


Under this covenant, Starr might lawfully extend the 
mains whenever in his judgement an assured annual income 
of fifteen hundred dollars per mile could be secured trom 
such extension. His judgment was to be the sole test upon 
this point but his obligation to make such extension, 
and the obligation of the city to permit the streets to be 
used for that purpos are of necessity reciprocal. Starr's 
covenant to extend necessarily implies the consent of the 
city to the extension Looking at the contract as an 
entirety, and at the obvious intention of both contracting 
parties to accommodate the citizens of Joli { Vvitii water, 
it is plain that Starr might lawfully extend the mains with 
out the direction of the Citv Counce! pon this point 
the case of the C2ty of Ouincy Vv. Bull, 106 Ul. 337, would 
seem to be conclusiv: In that case, the final injunction 
restrained the, citv. of Quincy from interfering with the 
owners of the water works bv arrests, force or otherwise, 
while digging in the streets, and also from interfering with 
complainants in making extensions of their system of works. 


[t was objected by the city that the right to the extensions 
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A.—I have norecollection—no, sir—of any such map 
©.—It may have shown the sizes or it may not? 
A.—It may or may not; yes, sir. 


©.—Your mind is simply a blank about it at present, 
as | understand ? 

A.—Yes, sir 

It is idle, therefore, to pretend that the map was not 
furnished to the chairman of the committee, as required by 
the first suppiemental contract. Marsh himself admits 
(page 322) that his committee examined the works from 
time to time during their construction, with the aid of Mi 
Mathewson, a civil engineer employed by the city for 
that purpose, and that they were perfectly satished with 
the work as it progressed, and that no complaints were 
made to Starr... But upon this point Mr. Fuller quotes 
with great unction the testimony of several of the alder- 
men and city officials to the effect that they or the Council 
committee did not interfere in any way, and did little or 
nothing toward supervising the work, and that the com 
mittee in the course of time died a natural death and was 
decently interred. So much the worse forthe city. This 
committee was selected for the responsible duty of super- 
vising the construction of the works. They were charged 
with plenary powers and were authorized by the Council 
to call to their assistance a competent civil engineer. 
They did employ Mr. Mathewson, an engineer of forty 
years experience. The committee were clothed witha 
public trust of the highest dignity and responsibility, and 
the present contention of the learned counsel, that because 
the committee abdicated their functions, and violated the 
trust imposed upon them, the city is relieved from respon- 
sibilitv for the defects in the mains and other features of 
construction, is equivalent to asserting that the city may 


take advantage of its own wrong 


50 


Phat provision of the decree which is criticised by 


Mr Fuller, and which declares that “ the court doth retain 
jurisdiction of this cause to make such other or further 
order from time to time, as may be necessary in the prem- 
ises, was only intended as a matter of extra precaution 
to insure the due enforcement of the decree. Doubtless 
the court would have had such Jurisdiction in the absence 
this reservation. But its propriety would seem to find 
ample justification in the fact that proccedings are now 
pending in the Circuit Court for an attachment against the 
Mavor and Chief of Police for contempt tn violating the 
final injunction by arresting our employes, while at work in 
the streets since the entry of the decree and pending the 
appeal. In any event this reservation can work no hard- 
ship Lo appellant, since we do uot pretend that the decree 


is not final, or that appellant is not entitled to an appeal 


It is not perceived that the remaining portion of my 
brother Fullers argument requires extended comment 
Its lig 1 playful character see “dd 
ts beht and playful character seems to have been promptecr 
bv the same graceful humor and exuberant fancy which led 


its author to cite as authority the judgments of the Caliph 


and of Haroun Alraschid. in lieu of those of Eldon or of 


Story, and to invoke the Arabian Nights as his ultimate 
source of equity jurisdiction 

lor the reasons above discussed, the court is respect- 
fully asked to affirm the decree. Its reversal, as already 
shown, means the destruction of the present system 
of works. Not only this, but it cuts off the supply 
of water now furnished to hundreds of families and 
prevents the citizens who are content with these 
works from obtaining the benefits of a new system 
for years tocome. It gratifies the malice of the petty 


officials, who, by some inscrutable dispensation of Provi- 
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dence, are permitted to control the municipal affairs of Joliet. 
Phe affirmance of the decree would, tt is true, prove a 
severe blow to the official APFFOOC ANCE and imbecility of these 
gentlemen. But it would gratify the entire body of 
citizens who are content with the existing system, and 
who desire that the rights of appellees shall be fully pro- 
tected. The affirmance of the decree will also give to the 
city, including its officials, to the just and to the unjust 
alike, the benefits of the exact svstem of water works, and 
of the exact method of construction, for which thev con 
tracted in 1880. As was said by this court in Davis vy. 
Gray, 16 Wall. 203, already cited, at page 231 of the 
opinion : 

“ Both parties will thus be put in the same situation, 
as near aS may be, as if the breaches had not occurred 
Neither will be subjected to any serious hardship. The 
State, by her own acts, has lost the benefits of an earlier 
completion of the work. The company has lost the income 
which it might have enjoyed, and has doubtless been thrown 
into embarrassments it would have escaped. The circum- 


stances do not call for a severe application of the rules of 


law upon either side 
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In the Supreme Court of the United States 


OF AMERICA. 


JOSEPH DAVIES, as Collector of Chicot County, Arkan- 
Sas, Plaintiff TT Error, 

No.— v. 

AUSTIN CORBIN, J. K. 0. SHERWOOD, E. H. SHIRK, 
C. E. LEWIS, F. B. LOOMIS, and CHARLES R. 


BLISSELL. Defendants in Error. 


In Error to the Circuit Court of the United States for the Eastern 
District of Arkansas. 
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UNITED STATES OF AMERICA-—SS. 
Tue PRESIDENT OF THE UNITED STATES OF AMERICA 


To thie Honorabl th Judd ~ of thi, (peu TTT or th United 
Slat Se tor thie Kast rit District of Arhansas—Greeting: 


Because, in the record and proceedings, us also in the 
rendition of the judgment of a plea which is in the said 
Circuit Court, before you, and wherein Austin Corbin, J. 
Kk. O. Sherwood, E. H. Shirk, C. E. Lewis, F. B. Loomis 
and Charles R. Bissell are relators, and Joseph Dayies, as 
Collector of Chicot County, Arkansas, is respondent, and 
wherein by the consideration of said Court the said re- 
spondent was required to proceed to collect certain taxes 
levied on the taxable property within the County of Chicot, 
in the State of Arkansas, to satisfy the relators’ judgments, 
against said county a manifest error hath happened, to the 
great damage of the said Joseph Davies, as Collector of 
Chicot County, Arkansas, respoudent, as by his complaint 
appears, 

We, being willing that error,if any hath been, should 
be duly corrected, and full and speedy justice done to the 
parties aforesaid in this behalf, do command yon, if judg- 
ment be therein given, that then, under your seal, distinctly 
and openly, you send the record and proceedings aforesaid, 
with all things concerning the same, to the Supreme Court 
of the Umted States, together with this writ, so that you 
have the same at Washington on the second Monday of 
October next. in the said Supreme Court to be th@n and 
there held, that the. records and proceedings aforesaid, 
being inspected, the said Supreme Court may cause further 
to be done therein, to correct that error, what of right, and 
according to the laws and customs of the United States 
ought to be done. 

Witness, the Honorable Morrison R. Waite, Chief Jus- 
tice of the Supreme Court of the United States, 
this, seventh day of March, in the year of our 

[SEAL.] Lord one thousand, eight hundred and eighty- 
four, and of the inependence of the United 
States the one hundred and eighth. 
RaLtpu L. Goopricn, 

Clerk of the Circuit Court of the United States of Amer- 

ica, for the Eastern District of Arkansas. 

Allowed by Henry C. CALpWELL, 

United States District Judge. 

The execution of the foregoing writ of error appears 
from the schedule hereto attached. 

Raupu L. Goopricu, CLERK. 


CITATION. 
THE UNITEDSTATES OF AMERICA—GreEEtTING 


To Austin Corbin, J as & Sherwood, BB. Shirk, CC. 
Lewis, F. B. Loomis, and Charles R. Bissell: 

You are hereby cited and admonished to be and appear 
at a Supreme Court of the United States. to be holden at 
Washington, on the second Monday of October next, pur- 
suant to a writ of error filed in the Clerk’s office of the 
Circuit Court of the United States for the Eastern District 
of Arkansas, wherein Joseph Davis, as Collector of Chicot 
County, Arkansas, is plaintiff in error, and you are defend- 
ants in error, to show cause, if any there be, why the judg- 
ment rendered against the said plaintiff in ‘error, as in the 
said writ ot error mentioned, should not be corrected, and 
why speedy justice shou'd not be done to the parties In 
that behalt. 

Witness, the Honorable Henry C. Caldwell, Judge of the 

District Court, this the seventh day of March, 
[SEAL. ] A. D. 1884. 


Henry C. CaLpwett, Judge. 
We acknowledge service of the above citation, this sev- 
enth day of March, 1884. 
C. P. REDMOND, 
EK. W. KIMBALL, 
B. C. BROWN, 
For Di fendants in Error. 


Be it remembered that on the eighth day of February, 
1884, came into the office of the Clerk of the Cireuit ‘Court, 
of the United States for the Eastern District of Arkansas, 
Austin Corbin, J. K. O. Sherwood, E. H. Shirk, C. E. Lewis, 
F. B. Loomis and C. R. Bissell, by B. C. Brown, E. W. 
Kimball and Charles P. Redmond, Esqs., their attorneys, 
and filed therein their petition against Joseph Davies, as 
Collector of Chicot County, Ark., which petition is in the 
werds and figures following, to wit: 


IN THE CIRCUIT COURT OF THE UNITED STATES, 
EASTERN District oF ARKANSAS. 


The United States ex rel., Austin Corbin, 
J. K. O. Sherwood, E. H. Skirk, C. E. 
Lewis, F. B. Loomis and C. R. Bissell, 

v. 

Joseph Davies, as Collector of Chicot 

County. 


ae ee 


[1] The relators state and show to this court that by the 
consideration and judgment of this Honorable Court, 


they have each recovered at different terms a number of 


judgments against Chicot County, in the State of Arkan- 
sas, amounting in the aggregate to many thousands of dol- 
lars, which judgments were all based upon coupons taken 
from bonds issued by the said County of Chicot, under the 
provisions of the act of the State of Arkansas, passed and 
approved July 23, LSOS8, entitled “An Act to be Entitled an 
Act to Authorize Counties to Subseribe Stock to Rail- 
roads,” a list of which judgments with their dates and 
amounts will be hereto attached should it become necessary 
or be required. 

Relators further show that in the month of June, 1883, 
several writs of mandamus issued out of this Honorable 
Court, and under the seal thereof, directed to the County 

Court of Chicot County, commanding said County 
[2] Court under the provisions of said act to levy a sufti- 
ecient tax to pay each and all of said judgments; that 
-after the issue of the said writs of mandamus, by the con- 
sent of relators, and by and with the approval and consent of 
this Honorable Court, it was agreed that if the County 
Court of Chicot County would levy atax of ten mills upon 
the property of said county and collect the same, said tax 
to be distributed pro rata among the judgments so recov- 
ered by your orators and others against said County of 
Chicot in this Honorable Court, that such’ levy, collection 
and distribution, would be aecepted by relators and the 
other judgment creditors as a suthicient compliance by said 
County Court with the commands of the said writs of man- 
damus. 

Relators further show that they are informed and believe 
that the County Court of Chicot County obeyed the said 
writs of mandamus in accordance with the agreement be- 
fore mentioned, and did levy ten mills upon the dollar, 

upon all the taxable property of said county under 
[3] the provisions of the act aforesaid, to be applied to the 
payment pro rata of the said judgments. 

They turther show that they are informed and believe 
that said tax was by the Clerk of the County Court duly 
and properly extended upon the tax books, that said tax 


books with said tax extended thereon was in due torm of 


law and in apt time delivered to Joseph Davies, the Col- 
lector of Taxes of said County of Chicot, and it thereupon 
became his duty under the laws to give obedience to the 
said writs of mandamus, to collect said tax at the time 
when all other taxes are collected and to pay the same into 


—, 


this Honorable Court for distribution upon said judg- 
ments. 

Relators state that they are informed and believe that the 
said Joseph Davies, as Collector of suid County of Chicot, 
has refused and does refuse to collect said tax; that he 

collects and receives other taxes levied by the County 
[4] Court at the same time and by the same tax levy from 

the tax payers of Chicot County, and wholly tails to 
collect the amount of tax so, as aforesaid, levied by the 
said County Court for the payment of relators judgments 
and the other judgments rendered by this court against 
said County of Chicot 

Relators are informed that the said Davies pretends that 
he has been prevented and is inhibited and restrained from 
collecting said tax by a writ of injunction which has issued 
out of Chicot Circuit Court, restraining and inhibiting him 
from collecting the same, and that he hath no other excuse 
whatever for so doing. 

Relators, however, are willing that the said Davies may 
be heard to show cause if any he hath why he should not 
collect said tax. 

And they therefore pray that a rule be made and served 

upon said Davies as said collector,commanding him at 
[5]  anearly day therein named, to appear before this Hon- 

orable Court, and show cause, if any he hath, why a 
peremptory writ of mandamus should not issue command- 
ing him to collect the tax so levied for payment of relators 
judgments, and why he should not pay the same into this 
court for distribution to relators and their co-judgment 
creditors. 

And as in duty bound, ete., Bb. C. Brown, E. W. KimBat, 
and C, P. Repmonp, Counsel for Relators. 


UNITED STATES OF AMERICA, 
EASTERN District oF ARKANSAS, 


B. C. Brown being duly sworn, says that he believes the 
statements in the foregoing relation are true. 
b. C. BROWN. 


Subscribed and sworn to before me this——day of 


And on February 11, 1884, came into the clerk’s 
(6) office, the respondent, Joseph Davies, as Collector of 

Chicot County, by John G. B. Simms, Esq., his attor- 
ney, and filed therein his response, which is in the words 
and figures as follows, to wit: 


ee 
IN UNITED STATES CIRCUIT COURT, 
Eastern District or ARKANSAS, 


Austin Corbin, J. K. O. Sherwood, E. H. ) 
Skirk and others, 


v. 
Joseph Davies, Collector Chicot Connty 


Ark. 


— ———— o. oe eee 


Comes Joseph Davies, Collector of Chicot County, Ar- 
kansas, and for answer to the rule made upon him herein, 
begs leave to state; that on the twenty-ninth day of 
January, A. D. 1884, being the last day of the January 
Term of the Chicot County Court, there was‘filed in open 
court, a complaint in equity, by one Alice R. Hamlet, 
avainst this respondent as collector as aforesaid, setting up 

among other facts, that she was the owner of certain 
[7] lands in Chicot County, assessed for the year 1883, at 

$400.00; that no valid assessment had been made of 
said lands, for various reasons therein set forth, that the 
Board of Equilization for said county, which met on the 
nineteenth day of June, 1883, was illegally organized and 
proceeded in violation of law to alter and change the as- 
sessments of real and personal property turned over to it 
by the clerk of said county; and avowing that said assess- 
ments were not legally equalized, and that there is no valid 
assessment of property in said county for the year 1883, 
and that the taxes levied on said assessments can not be 
legally enforced, by sale or otherwise, against the objection 
ot the tax payers of said county. Said complaint further 
sets forth the various amounts or rates of taxes levied by 
the County Court for different purposes for the year 1883, 
including ten mills to pay the judgments against said 

county, rendered in this Honorable Court; that the 
[3] tax books had been placed in respondent’s hands with 

a warrant thereto attaehed in due form, directing the 
collection thereof; and praying that this respondent and 
his deputies be restrained and injoined from collecting or 
attempting to collect said ten mill tax, or any part thereof, 
from the plaintiff therein, or from any tax payer in said 
county, and from any of the property of said county, until 
the further order of said court, and tor process against this 
respondent, etc. A copy of which said complaint is hereto 
annexed and made part of respondent’s answer to the rule 
herein. 

That to avoid costs this respondent entered his appear- 
ance to said complaint, saving and reserving to himself the 


right to plead to the same at the next term of the Chicot 
Circuit Court, at which time said cause would stand for 
final hearing and determination. 

That pursuant to the prayer of said complaint, a tem- 
[9] porary restraining order was made by the Hon. John 

M. Bradley, Judge of said court, forbidding respond- 
ent from collecting any portion of said ten mill tax—and 
that pursuant to such order and mandate respondent bas 
thereafter refused to collect said tux. 

Respondent further states that no process from this court 
was ever served upon him requiring the collection of said 
tax, and that he telt bound by the order of said Chicot 
Circuit Court to disobey the warrant attached to the tax 
books turned over to him for the year 1883, commanding 
him to collect said tax of ten mills. 

Wherefore, having fully responded to the rule upon him 
herein,respondent prays to be dismissed, with his costs, ete. 

JOIN G. B. SIMMS, 
(10) For respondent, Joseph Davies, Collector, ete. 
(Copy of Complaint.) 


IN THE CHICOT CIRCUIT COURT. 


JANUARY TerRM, 1884. 


Alice R. Hamlet, Plaintiff, ) 
Against | Complaint 
Joseph Davies,as Collector of Chicot | In Equity. 


County, Defendant. 


The plaintiff, Alice R. Hamlet, states that she is the 
owner of the North-east quarter of section thirty-three, in 
township eighteen South, in range three West, in Chicot 
County, valued and assessed for taxation for the vear 1883 
at $400.00, and other property, real and personal, in said 
county ; and that said property of plaintiff and the prop- 
erty of other tax-payers of said county was not legally 
assessed for taxation for 1883, as plaintiff is informed and 
believes; that the assessor of said county failed to give no- 
tice that he would meet the tax-payers at the voting places 

in the several townships, as required by law; that 
[11] said assessor failed to meet the tax payers at the voting 

places in several of the townships of the county as 
required by law; that said assessor appointed one assist- 
ant, but did not assign to such assistant a part or division 
of the county to assess the property therein, as required by 
law ; that said assessor was not in good health during the 
time for making the assessment, and wholly failed to attend 
in some of the townships, to meet the tax-payers, for the 


purpose of taking lists of their real and personal property 
in such townships, and his assistant, alone, met such of 
them as chose to attend, at such times and places as were 
most convenient to him; and in other townships the 
assessor and his assistant both met the tax-pavers, at such 
plac es as to them were most convenient, without regard to 
the voting-places in such townships. and received the lists 
of real and personal property, and the lists of personal 


property so received were compiled, and the valuation of 


the real estate was fixed, in most instances, by the assistant, 

and, in other instances, by the assessor, on the book 
[12] or list furnished the assessor by the clerk; that no 

oath as to the correctness of the assessment and valua- 
tion was made by the assistant to the assessments and 
valuations made by him tor the townships where he at- 
tended alone, or for the townships where he did part of the 
work and the assessor did the other part of the work; 
but the assessor, in disregard of the facts and of the 
law, returned the list and assessment of real property and 
the list and assessment of personal property, so taken as 
atoresaid, into the office of the Clerk of the County Court, 
with his oath, alone, subscribed and attached to each otf 
said lists; and plaintiff states that she is advised and she 
respectfully submits to the better judgment of the court, 
that said assessment of real and personal property for tax- 
ation forthe year 1883 were not made and returned as re- 
quired by law, and no valid levy of taxes could be made 
thereon. 


And plaintiff further states that on June 19, 1883, two of 


the three members of the County Board of Equaliza- 

[13] tion met and organized, by electing one of the two 
present as President, and, with the board so organ- 

ized, the Clerk laid before it the lists and assessments and 
valuations of personal property, and of real property, as 
nial by the assessor, as afuresaid, and said board fixed 
a minimum valuation for certain kinds of personal prop- 
erty,and directed the clerk to raise all such property as- 
sessed below such valuation up to it, and to leave such 
property as was assessed above such valuation as returned 
by the assessor, without heariag evidence as to the true 
value of the property to which the additional valuation 
was added—that is to say, instead of equalizing as fixed by 
the terms of the law; and that said board endeavored to 
equalize the real property upon the idea that the buildings 


aud improvements added to the value of the entire body of 


the cleared lands of the plantation or farm on which they 
were situate, instead of to the value of the particular tract 
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or lot upon which buildings and improvements were 
[14] sitnate,as provided by law, and changes were made in 

said assessments and lists accordingly; and plaintiff 
submits that said action by the Board of Equalization was 
in violation of law and rendered such assessments void, if 
otherwise legal, and plaintiff is advised and respectfully 
submits to the better judgment of the court that the said 
assessment of real property and said assessment of per. 
sonal property in Chicot County, tor taxation, for the 
year 1885, were not legally equalized, and that there is no 
valid assessment of said property for taxation for the year 
1883, and that the taxes levied on said assessments can not 
be legally enforced against the said property, by sale or 
otherwise, against the objection of the tax payers of said 
county. 

And plaintiff further states that the County Court of 
said county levied on said property of the tax-payers in 
said county,including the property of plaintiff, on the basis 

and valuation of said illegal assessments and equali- 
[15] zation, as taxes for the vear 1883, seven mills on the 

dollar for state purposes, six mills on the dollar for 
county purposes, and ten mills on the dollar to pay judg- 
ments against the county, besides district school taxes in 
some of the townships; the taxes upon plaintiff’s said 
property being $ for State purposes, $ for county 
purposes, and $ for district school purposes, and $ 
to pay judgments; and that said taxes were extended upon 
the tax books of said county, and said tax books have 
heen placed in the hands of defendant herein, Joseph 
Davies, as Collector of Chicot county, together with a war- 
rant thereto attached, commanding him, as such Collector, 
to collect said taxes; and that while plaintiff recognizes 
the taxes for State, County and district school purposes as 
just, and though not legally a lien and burden on her prop- 
erty, she is willing to pay and has paid the same volunta- 
rily, she does not recognize the tax of ten mills as just, and 
is not willing to pay the same, or any part of it, so long as 

any legal objection can be interposed to prevent its 
[16] collection; that, unless restrained, said collector will 

proceed to collect said unjust ten mill tax, notwith- 
standing its illegality, from plaintiff and other tax-payers 
in said county of Chicot, to their great wrong and injury. 

The premises considered, plaintift, on behalf of herself 
and other tax-payers of Chicot County, prays for a tempo- 
rary restraining order, directed to said defendant as such 
Collector, enjoining and restraining him and his deputies 
from collecting or attempting to collect said ten mill tax, 
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or any part thereof, from plaintiff, or from any tax-payer 
in said county, and from any of the property ot said county, 
until the further order of this court; and that said defend- 
ant be summoned to answer this complaint, and that upon 
the final hearing of this case, that such injunction be made 
perpetual; and for other relief. 
[17] D. H. REYNOLDS, 
Attorney for Plaintiff. 
STATE OF ARKANSAS, } ! 
County oF CuHicorT. \ 
John C. Hamlet, the agent for the plaintiff, Alice R. 
Hamlet, who is now absent from Chicot county, states that 
he believes the statements in the foregoing complaint are 
true. 
J.C. HAMLET. 


Sworn to before me on this, twenty-ninth day of Janu- 
ary, L&85. 


GEORGE T. WILKINSON, Clerk. 


And on said eleventh day of February, 1884, the peti- 
tioners filed a demurrer to said response, which is in the 
words and figures following, to-wit: , 


Cireut Court of the United States, Eastern District of Ar- 
kansas. 


United States, ex rel. Austin Corbin, ) 
J. K. O. Sherwood, KE. H. Shirk, | 
C. E. Lewis, F. B. Loomis and | 
C. R. Bissell, ; 
v. 
Joseph Davies, as Collector of Chicot 
County. 


[18] And now come the said relators and demur to the 
response of said Davies, as Collector of Chicot County: 

Because the said response is evasive and insufficient in law 
as an answer to the rule issued in this matter, and shows 
no suflicient cause why the said Davies, as Collector, should 
not proceed to collect the taxes required by the peremptory 
mandamus issued in this matter. 

EBEN. W. KIMBALL, 

CHAS. P. REDMOND, 

B. C. BROWN, 

For Relators. 
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On which demurrer was made the following order: 
UNITED STATES OF AMERICA, 
Eastern District oF ARKANSAS. 


Be it remembered that at a Cireuit Court of the United 
States of America, in and for the Eastern District of 
Arkansas, begun and holden on Monday, the twenty-sec- 
ond day of October, Anno Domini one thousand eight 
hundred and eighty-three, at the United States Court room, 

in the City of Little Rock, Arkansas, the Honorable 
[19] Henry C. Caldwell, District Judge, presiding and 

holding said court, the following proceedings were 
had, to-wit, on February 11, 1884: 


Loomis, E. H. Shirk and C. R. Bissell, 
2709 v. 
Joseph Davies, as Collector of Chicot County. 


U.S. ex rel. Austin Corbin, C. E. Lewis, F. B. ) 
{ 
i 


And now this matter came on to be heard, upon the ap- 
plication of the relators for a peremptory mandamus to 
Joseph Davies, the Collector of Chicot County, and the 
response of said Davies, as such Collector to said applica- 
tion; and the demurrer of said relators to said response— 
said relators appearing by B.C. Brown, E. W. Kimball 
and Chas. P. Redmond—and said respondent by D. H. 
Reynolds and J. G. B. Simms; and the court having heard 
the same and being well advised in the premises, doth con- 
sider and adjudge that said demurrer be and the same is 

hereby sustained, and said response held for naught. 
[20] And it is by the court now here ordered and 

adjudged that said Joseph Davies, Collector of Chicot 
County, Arkansas, do proceed forthwith to collect,in United 
States currency ouly, the taxes levied by the County Court 
of Chicot County, for the year 1883, (to-wit, one per 
centum of the assessed value of the taxable property of 
said county,) in pursuance of the various writs of man- 
damus issued by this court to said County Court, for the 
payment of the various judgments theretofore rendered by 
this court upon the coupons of the bonds of said county, 
issued in aid of railroads, under the Act of July 23, 1868. 
And that this he do, the same as if no injunction had 
been made or issued to him by the Circuit Court of Chicot 
County, restraining or enjoining the collection of said tax ; 
and that the moneys so collected, without diminution or 
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costs, except legal commissions, be forthwith paid into the 
registry of this court. The said colleetor will collect the 
suid tax as other delinquent taxes are collected, but without 
penalty upon al] such taxes which hay be paid before the 

day when, by law he is reqnired to advertise real estate 
[21] for sale for such delinquent tax. It is turther 

ordered that a duly certified COpyV ot this order shall 
forthwith be served, by the Marshal, on said Collector. To 
which ruling and order of the Court respondent excepts ; 
and time is given him to prepare and file his bill of ex- 
ceptions. 


Which bill of exceptions is in the following words and 
figures, as follows: 


IN THE CIRCUIT COURT OF TILE UNITED STATES, 


For THE EASTERN District oF ARKANSAS. 


U.S. ex rel. Austin Corbin et al.. | 
| 
Vs : ° , . . 
. rs wat i \, Bill ot KExce tions, 
Joseph Davies. ( ollector ot ( hicot 
County. 


Be it remembered that at the hearing of this case, on 
February 11, 1884, upon the petition of relators, and re- 
sponse of the collector, and the demurrer to the response, 
it was agreed and admitted that peremptory writs of man- 
damus were duly issued from this court, commanding the 

County Court of Chicot County to levy a tax to pay 
[22] judgments which were duly rendered in this court in 
favor of the relators and others, Upon coupons cut 


from bonds issued by said county, under the provisions ot 


an Act of tie General Assembly of the State of Arkansas, 
upproved July 25,1868, and entitled, “An Act to authorize 
counties to subscribe stock in railroads,” which judgments 
amount, in the aggregate, to about $105,000. 

The following is a copy of one of said writs: 


UNITED STATES OF AMERICA, 
KASTERN District of ARKANSAS, 
In the Cireuit Court of the United States for said Eastern 


District. 


United States ex rel... Austin Corbin 
v. 
Chicot County. 


“ 
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The President of the United States, to the County of Chicot 
and the County Judge, and.........cccccccccccccccseceeces — 
Justices of the Peace of said county, constituting the 
County Court of said county, for the purpose of levy- 
ing taxes: | 

Whereas, It appears of record in our said court 

(23] that the said relator herein, upon the 50th day of 

October, 1879, recovered judgment in our said court, 
against said county, for the sum of $1,056.25, debt and dam- 
age, and $54.55 cost of suit, with six per cent. interest per 
annum thereon, upon certain coupons cut from bonds 
issued by said county under provisions of an Act, approved 

July 25, 1868, entitled An Act to authorize counties to 

subseribe stock in railroads, which judgment 1s in full 

foree. 

And, whereas, by the provisions of said act, power is 
given to,and it is made the duty of, said County Court to 
levy a special tax, annually, sufficient to pay said coupons 
as they mature (which power and duty is in no manner 
restricted or impaired by the constitution of the State of 
1874). And, whereas, said county has neglected and re- 
fused to pay said judgment, and, upon due notice, has failed 
to show any sufficient cause against the issue of a peremp- 
tory writ of mandamus to compel the performance of said 
duty: 

Now, Therefore, We command you and each of you so 

composing said County Court tor the levy ot taxes, 

[24] to mect and convene on the first day fixed by law, in 

July, 1885, for levying taxes for county purposes, at 
the place appointed by iaw, and then and there levy a spe- 
cial tax ou all the taxable property of sald county Ol Chicot, 
payable in United States currency only, to pay the said 


judgment, interest and costs, and costs of this proceeding ; 


and that vou cause the same to be collected it the sunie 
time and in the same manner other taxes are collected, and, 
when collected, that you cause the same to be paid into the 
registry of our said court, at Little Rock, without delay ; 
und this levy, collection and payment you will make and 
cause to be made in addition to all other taxes you are by 
law authorized and required to levy at the same time. And 
hereof fail not, and make due return, in writing, to our 
said Circuit Court, on the first day of its next term, how 
you have executed this writ. 
[In testimony whereof, Hon. Morrison R. Waite, Chief 
Justice of the Supreme Court of the United 
[L.S.] States has caused the seal of said Circuit 
[25]. Court to be hereunto aflixed, this, third day 


en oe 


of May, 1883, and the one hundred and sev- 
enth year of our independence. 
Attest: RALPH L. GOODRICH, Clerk. 
By W. P. Fietp, D. C. 


[Nore.—Th:e service of this writ on the County Judge, 
alone, binds the county and the County Court to the per- 


tormance of the commands of the writ. It is the duty ot 


the County Judge to lay the writ before the County 
Court, when convened to levy county taxes.] 


All others, thirty-eight in number, were of like tenor 


and effect, except as to names of relator and amount of 


judgments. 
That subsequently and after said writs issued and were 
served, by permission of this court and by an agreement 
between the said creditors and the County Judge of said 
county, it was stipulated that the levy of ten mills on the 
dollar of the taxable property of said county, amounting 
to about $1,365,000, which tax would produce about $10,000 
over and above delinquencies and expenses of collec- 

[26] tion, would bea satisfactory compliance with the de- 
mands of said writs for 1883; and it was further 
agreed that said collection should be distributed pro rata 
among said judgment creditors, towards satisfying said 
judgments; that no one of said creditors would receive ex- 
ceeding $900.00 of said collection, and no tax-payer of said 
county would pay on said levy over $1,500.00; that said tax 
of ten mills was duly levied, in pursaauce of the command 
of said writs of mandamus, and the tax aforesaid was 
extended on the tax books of the county, by its clerk, and 
that said tax books were, in November and December, 1883, 
placed in the hands of respondent, as Collector; that re- 
spondent was engaged in collecting said taxes, and had 
collected a small part thereof, when, on January 29, 1884, 
he was, by the Circuit Court of Chicot County, enjoined 
and restrained from collecting said ten mills tax until the 
turther order of that court; and that said Collector was 
not restrained by the State Court from collecting any 

[27] other taxes levied at the same time with the said tax 
of ten mills; that, in obedience to said injunction, 
respondent refrained from collecting said tax of ten mills, 
and that said injunction suit is still pending and undeter- 
mined; that said writs of mandamus, directing the levy of 
said tax did not, in terms, include the Clerk or the Col- 
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lector of said county, nor were said writs served on either 
of them. 
These were all the facts in the case not embraced in said 


petition and response. 
And thereupon, after argument of counsel, the court 
made the following ruling and decision : 
1. That this court acquired jurisdiction of the subject- 
> matter of the assessment and of the levy and the collection 


of taxes in Chicot County for 1883, so far as the same re- 
lated to the tax directed to be levied by its writs of man- 
damus, and that the State Court had no jurisdiction to in- 
, quire into the assessment, the levy, or the collection 
[28] of the tax, so far as same related to or affected the 
tax ordered by the mandate of this court, or to re- 

strain the collection of such tax. 
2. That the irregularities and alleged defects in said 
assessment, as setout in the exhibit to the response are 
' not sufhicient to invalidate the assessment, or to warrant a 
court in restraining the collection of a tax levied thereon. 
3. That the injunction by the State Court is no defense 
to this application for a mandanius to enforce the collection 

of said tax of ten mills. 

4. That the writ of mandamus, as prayed for, should be 


as granted, and it will be accordingly so done. 

| To which rulings and decision of the court the respond- 
Bs ent, at the time, excepted and, by leave of court, has re- 
, duced the admitted facts, not fully stated in petition and 


response and the said rulings and decision, to writ- 
[29] ing, and here presents same, to be signed and sealed 
and made a part of the record in this case, which is 
accordingly done, on this fifteenth day of February, A. D. 


1884, HENRY C. CALDWELL, 
P U.S. Dist. Judge, Eastern Dist. Arkansas. 


(30) 
UNITED STATES OF AMERICA, 


EASTERN Dissrict oF ARKANSAS. 


I, Ralph L. Goodrich, Clerk of the Cireuit Court of the 
United States, for the Eastern District of Arkansas, in the 
Eighth Circuit, bereby certify that the foregoing writing 
annexed to this certificate is a true, correct and compared 
copy of the original, remaining of record in my office, of 
the bill of exceptions and papers thereto referred in the 
ubove entitled cause. 
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In witness whereof, I have hereunto set my hand and the 
seal of said court, this, twenty-sixth day of 
February, in the year of our Lord one thousand 

[sEAL.] eight hundred and eighty-four, and of the inde- 
pendence of the United States of America one 


hundred and eight. 
RALPH L. GOODRICH, Clerk. 
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JOSEPH DAVIES, 


as Collector of Chicot County, Arkansas, 


Plaintiff in Error, 


AUSTIN CORBIN, J. K. 0. SHERWOOD, E. H. 
SHIRK. €. E. LEWIS, F. B. LOOMIS and CHAS. 
R. BISSELL. 
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Defendants in Error. 


Error to the Circuit Court of the United States for the 
Eastern District of Arkansas. 


BRIEF ‘FOR PLAINTIFF IN) ERROR. 


‘ A. H.. GARLAND, 


For Plaintiff in Error. 


LITTLE ROCK, ARK. 
MITCHELL & BETTIS, LAW PRINTERS, 
: 184. 
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IN THE 


Supreme Court 3% United States of America. 
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JOSEPH DAVIES, as Collector of Chicot County, Arkan- 
sas, Plaintiff in Error. 


No.— 


AUSTIN CORBIN, J. K. O. SHERWOOD, E. H. SHIRK, 
C, E. LEWIS, F. B. LOOMIS, and CHARLES R. 
BISSELL, Defendants in Error. 


Error to the Circuit Court of the United States for the Eastern 
7 District of Arkansas. 


BRIEF FOR PLAINTIFF IN ERROR, 


ON MOTION TO DISMISS. 


The tax when levieed in obedience to the peremptory writ 
of mandamus directed to the County Court stood precisely 
as if it had been voluntarily levied without the:command of 
the writ. The writ neither increased nor abridged the 
power of the Circuit Court to take subsequent steps in rela- 


tion to the collection of the tax. The duty of the Collector 


[2 J 
was not made plainer by the issuance of the writ, its office 
being merely to command the County Court to perform a 
duty. The power of the Circuit Court to issue that writ, 
the duty of the County Court to obey it and the act of the 
County Court in obeying, are not here questioned by plain- 


tiff in error. 


When the County Court levied the tax it performed its 
whole duty in relation to the tax, and the writ had per- 
formed its office, and had no force or virtue as a_ basis for 
proceedings against any officer who might have duties to 
perform in relation to the tax after its levy and who might 
fail to perform such duties. 

Ex Parte, Rowland, 104, U. S., p. 623. 


The jurisdiction of the Circuit Court to issue the writ of 
mandamus to the County Court, or to issue a like writ to. 
any officer, in relation to the collection of the tax, depends 
not upon the fact that a former writ was issued, but upon 
the fact that relators have judgments that cannot be enforced 
in any other manner. 

Davenport v. County of Dodge, 105 U. S., 237. 


The laws of Arkansas provide for a Tax Assessor to list 
und value the property subject to taxation, a Board of 
Equalization to equalize the assessed values, a County Court 
to levy the taxes on the equalized assessed valuation, a Col- 
lector to collect the taxes, and a Treasurer to receive the 
taxes and pay them out for the purposes for which they 
were raised. Each officer or board of officers acts inde- 


pendently of the others. The services of all these officers 


[3] 

are required in the assessment, the levy, collection and dis- 
bursement of taxes. The peremptory writ of mandamus 
to the County Court, commanding it to levy the tax did not, 
and in its very nature could not, extend to the Collector, 
whose duties did not begin until the duties of the County 
Court had ended. The writ must issue directly against him 
whose duty it is to do the thing the parties seek to have 
done. 


Ex Parte, Rowland, 104, U. S., p. 623. 


So much in response to what is said by defendants in 
error in regard to the peremptory writ of mandamus to the 


County Court, commanding it to levy the tax. 


The proceeding against the Collector must rest upon its 
own merits and is in no way dependant upon the proceeding 


against the County Court. 


It is maintained by defendants in error that the judgment 


of the Circuit Court in the proceeding against the Collector 


‘sis not a final judgment from which a writ of error will lie 


to this Court.”’ 


To this it may be sufficient to say that in Riggs v. John- 
son County, 6 Wallace, p. 189, this Court in speaking of 
the power to issue writs of mandamus in this class of cases, 
stated, that the Circuit Courts may issue such writs ‘*when- 
ever it is necessary, agreeably to the principles and usages 


of law, to the exercise of their proper jurisdiction, and their 
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judgments in such cases may be re-examined in this Court 


> The numerous cases that have been 


on writ of error. 
before this Court on writs of error to the Circuit Courts to 
re-examine judgments granting or refusing writs of man- 
damus in like cases, from the case of Jtiggs v. Johnson 
County to the late case of U. S.v. Dodge County, 110 U. 
S., 156, should be quite sufficient to remove all doubts on 


the question. , e 
Py om Wiutlece/s Seale oT o Aad Baw ya 
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The second ground set up to sustain the motion to dismiss 


is not more tenable, 


Ss From the face of the record it clearly appears that the 


amount in controversy exceeds five thousand dollars. 


The judgments of the relators at whose instance the tax 
was levied, amount to about one hundred and five thousand 
dollars. 

The amount of tax to be collected under the judgment of 
the Circuit Court awarding the writ is about ten thousand 
dollars. 

The amount to be paid to relators is the full amount of 


the tax (say $10,000) to be distributed pro rata on their 


several judgments. 


It is insisted by defendants in error that this case falls 


within the rule in /usse//] v. Stansel, 105 U. S., 221, and 


that as no one of the tax-payers would have to pay more 


than $1,500, they cannot unite to give the Court jurisdic- 
tion, though the taxes of all would exceed five thousand 


dollars. 


The answer to this is complete in this—the tax-payers are 
not parties to this suit or proceeding—they are not parties 
to the record as in that case. Again, the cases are unlike 
if we could consider the tax-payers in Chicot as parties, in 
that case there was a voluntary union of the parties seeking 
to enjoin the tax, each enjoining for himself, though acting 
through a committee, and the appeal was from the decree 
dissolving the injunction. Each tax-payer could have aban- 
doned the injunction suit and paid his taxes and released his 
property; while in Arkansas the party seeking to enjoin a 
tux must sue ‘tx behalfof himself and all others interested,” 
and the officer is enjoined from receiving the tax from any 
of the tax-payers. So here the amount in controversy 


would be the full amount of the tax enjoined, 


The defendants in error cite Chatfield v. Boyle, 105 U. 
S. 81, to sustain the theory that as the amount to be dis- 
tributed on each of their judgments does not exceed nine 
hundred dollars, that such sum ts to be regarded as the 
amount in controversy. The case cited establishes just the 
contrary. It establishes the rule that the entire fund to be 
distributed to the parties that are before the Court seeking 
the distribution is the amount in controversy. In that case 
there was a fund of $6,554.91, and the debts of the com- 
plainants united were but little in excess of one-half of the 


indebtedness, and their pro rafa would have been less than 


rc 
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five thousand dollars, Here the relators would receive the 
whole $10,000 of tax—while no one of the judgments of 
defendants in error would receive a credit exceeding nine 
hundred dollars, for some of the parties have more than 
one judgment. And if each of the six defendants in error 
should receive only nine hundred dollors, it would make a 


sum exceeding five thousand dollars. 


This Court in Town of Elgin v. Marshall, 106 U.S., p. 
615, held that the sections of the Revised Statutes limiting 
the jurisdiction, *thave reference to the matter which is 
directly in dispute in the particular case in which the judg- 
ment or decree sought to be reviewed has been rendered, 
and do not permit us, for the purpose of determining its 
sum or value, to estimate its collateral effect in a subsequent 
suit between the same or other parties.’’ Here the judg- 
ment sought to be reviewed directed the plaintiff in error to 
collect a certain tax which it is agreed would yield about 
ten thousand dollars, If this rule is applied the amount is 
sufficient to give this Court jurisdiction. 

By no established rule for ascertaining the amount in con- 
troversy when applied to the facts disclosed by the record 
in this case can it be said that the amount in controversy 


does not exceed five thousand dollars. 


tee. Lhe Wiz C2IIL. A. H. GARLAND, 


fOF Od, VY. JOHN-G-B: SIMMS, — 


For Plaintiff in Error. 


IN THE 
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Supreme Court of the Chuited States. 
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JOSEPH Davies, Collector, Xc., 
vs, No. 828. 
AvustTIN CORBIN ef a/. 
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Brief for Plaintiff in Error against the Motion io Dismiss 
or Affiirm—and Motion of Plaintiff to supply the Record. 
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This case has no little trouble in keeping itself in this 
court, for this is twice it has been attacked by a motion to 
dismiss. ‘The first venture was a motion to dismiss only, 
and now this move is to dismiss or affirm, “as the case may 
be.” The court will observe these efforts are made upon 
exactly the same record. Nothing has been added to or 
taken trom the record since the first onslaught was made, 
nearly one year since, to drive the case trom this court, 
How many times a party shall be allowed to renew such 
assaults, the rules ot the court do not say; but for the pro- 
tection of the court, in its onerous work at best, certainly it 
should not be permitted oftener than once a vear. 

The court, in disposing of the first experiment in this 
direction, on the question of jurisdiction, based on the 
amount involved, remarked truly that a motion to aflirm 
might, under the rule, very properly have been united 
with a motion to dismiss. And with the change of coun- 
sel for defendants, this seems to be construed iuto an invi- 
tation to make another motion to dismiss and unite with 


2 
it the motion to affirm. The court certainly could not 
have meant this, nor could it have intended to intimate, 
in the slightest degree, that a motion to affirm would have 
been successful. The present counsel, in his brief for the 
motion to dismiss, rather admits that this is pressing mat- 
ters, for in the conclusion it is remarked, “the counsel em- 
ployed at the time [when first motion was made] were not 
aware of the defects in the record upon which the present 
motion is founded.” ‘The court will not fail to observe that 
the counsel who made the first motion sent this record 
here just as it is, and accompanied it with the motion to 
dismiss, and it is pot probable that they did not kuow all 
that the record contained, since the whole of it is not six- 
teen pages of printed matter. ‘This case, from its present 
number on the docket, may not be reached for two years 
yet, and at each term, till it is disposed of on its merits, let 
the counsel be changed and new supposed errors or defects 
in the record be disclosed, and annually, if not oftener, the 
court will be asked to dismiss or aflirm, or do something 
else with the case besides passing on its merits. 

Then, what is the trouble ? 

1. There is no bond, as required by the statute. This is 
a mistuke. ‘There was a bond given and approved, but the 
first counsel for defendants, trusting alone to the question 
of jurisdiction for dismissal, did not send a copy of the 
bond with the transcript. A certified copy of the bond 
is herewith presented, and the court is asked to permit 
it to be filed and the record to this extent supplied. 

Even in the entire absence of a bond, the law presumes 
the judge who signed the citation complied with the stat. 
ute; but if he did not, and the defendants are thereby preju- 
diced, this court will now permit the bond to be given. 

Spear on Fed. Jud’ y, p. 560, 
Martin v. Hunter’s Lessee, 1 Wheat., 304. 
Davidson v. Lanier, 4 Wall., 447. 
Seymour v. Freer, 5 Wall., 822. 
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2. The record does not contain any assignment of errors. 


There is no rule or decision of this court. prescribing 
exactly how and in what words an assignment of errors 
shall be made, nor is it required even to use the word 
assign. If from the record it appears error is asserted, 
claimed, declared, suggested, or noted, so the court can 
possess itself of the matter to be tried, that is quite suffi- 
cient. Ifthe court will examine page 15 of the record 
it will see the court below made tour certain “ rulings and 
decisions,” and to all of them Davies excepted, and had his 
exception noted of record, and the court signed the same, 
&c. And now, when the case is reached on the docket 
for hearing on the merits, counsel for plaintiff will assign 
these very points for error in his brief, in compliance with 
Rule 21 of the court. It may well be doubted whether in 
the long list of cases that have appeared in this court, and 
disappeared from it, errors in any of them were more dis- 
tinetly set forth and indicated than they are in this. 


But the real point in this is an ingenious effort to get the 
court to pass on the merits of this case, in advance of its 
time on the docket. ‘This is, in other words, a short cut 
to the questions actually involved in this record. Let a 
party have the right on a motion to dismiss, to assert, 
anvhow, ” the questions are SO frivolous as not to need further 
argument,” and this court will soon have little else to do 
but to hear motions fo dismiss or affirm. Some pretext 
will be discovered in every case for questioning the juris- 
diction, followed with the assertion, be this as it may, 
this appeal is for delay, and the questions are frivolous, &e. 
This may be expeditious, but it is not good, sound judicial 
practice. If upon the hearing the court is satisfied this 
writ of error is prosecuted for delay, possibly ample repara- 
tion can be awarded the creditors under Rule 23 of the 
court. The court cannot, in this preliminary and some- 
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what summary way, say that the important and close ques- 
tions saved (Record, p. 15) are frivolous—questions touch- 
ing the jurisdiction of two tribunals, and the regularity of 
assessments. It is much better for the court to say, as Is 
its custom, these questions will be heard and considered 
when the case is reached on its merits. 

Texas, &c., v. Kirk, 111 U.S., 486; Ib., 488. 


And the labor will be quite sufficient when that time 
comes, without anticipating it. It is submitted it is not 
the kindest treatment to the court, under the pretense 
there is no jurisdiction here, to say, at last, the contention 
is so frivolous as not to need further argument, to proceed 
then and argue it elaborately, by citing and quoting trom 
some half dozen of the leading cases of this court, and 
then invite the court to examine these cases and compare 
them with this case,and athirm. The very argument of 
the defendants refutes utterly the claim that the questions 
are frivolous. It requires something more than a mere 
statement of them to show they are wanting in merit 
or bordering ou the frivolous. And by the time the court 
stepped back to Anor Co. v. Aspinwall, 24 How., 376, and 
examined it closely, and retraced its path through the nu- 
merous cases from that to Fuirbanks v. Hawly, 108 U.S., 
543, and marked and noted the shades of ditterence in the 
adjudications upon these matters, running through twenty- 
four vears, and applied them to this controversy, as it will 
be asked to do, on the merits, it will be convinced this 
‘ase does not fall within the rule asserted here, and a good 
deal of argument is needed to determine it; and the half 
dozen. cases cited by defendants on pp. 5 and 6 of their 
briet by no means exhaust the questions in dispute. 
Hence the wisdom of the practice of this court, in post- 
poning these questions till the case is called tor argument 
on the merits. 

A. Il. GARLAND, 
For Plaintiff in Error. 


GAINES ET AL. V. CORBIN ETAL. No. 1226. 


The above was scarcely sent to press before another 
effort of the same character is made in Gaines et al. v. 
Jorbin et al., on writ of error to the same court, with 
parties the same, except plaintiff in error, and the questions 
in the original cases the same. And this is evidently 
moved and instigated by the remark of this court in 
Davies v. Corbin, as to moving at the same time to dis- 
miss or affirm. Counsel in the court below having just 
found that.remark, seem to think they bad struck a bo- 
nanza, and, to hurry up an aflirmance of this case, they 
bring before the court a bundle of objections so glaringly 
technical that they themselves are forced to confess it, in a 
postscript to their brief, but plead as an excuse the frivo- 
lous grounds of the case on its merits. It was not neces- 
sury to admit these objections to the jurisdiction are 
technical; the mere reading of them reveals the very 
quintessence of technicality. Most of them are settled in 
the Davies Cuse, and all of them combined do not amount 
to even one fair and reasonable point for discussion. They 
ure too microscopic and fine-spun for argument. But they 
do serve to illustrate and make good what was said above, 
that this practice of raising questions as to jurisdiction 
merely to get at the merits, before a final hearing of the 
case, When called regularly on the docket, would become 
general if not discouraged and put down. It is now fast be- 
coming a malady here of an epidemic character, and now, 
and in these cases, would be a fit place and time to arrest 
itand prevent its spread. 

The attempt to bring into service here, for the benefit of 
defendants, the decisions in Labette County v. The United 
States, 112 U.3S., 217, and Wilson's Case, 109 U.S., 621, is 
futile, as here the officers upon wiom the writs of man- 
damus operated were charged, under the law, with the 
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specific duty sought to be enforced by these writs, which 
was not the state of the case in the two decisions referred to. 
Davies and Gaines had to collect these taxes, and no one 
else, and they were the proper parties in the cases below, 
and the only ones who could appeal, and they are seeking 
to protect themselves between two jurisdictions, practicing 
a duel over them. As each officer would be liable to man- 
damus for the performance of the special duty assigned 
him under the law, so he would be entitled to his up 
Cé-orwrit of error in the case brought against him to compel 
the performance of this duty; and that is all there is of it. 
) A. H. GARLAND, 


For Gaines et al. 
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In the Supreme Court & United States 


OF AMERICA. 
MOTION TO DISMISS. 


JOSEPH DAVIES, as Collector of Chicot County, Arkan- 


Sas, Plaintiff in Error, 
No.— v. 


AUSTIN CORBIN, J. K. O. SUERWOOD, E. I. SHIRK, 
C. E. LEWIs, F. B. LOOMIS, and CHARLES R. 
BISSELL., Defi ndants in Error. | 


Error to the Circuit Court of the United States for the Eastern 


District of Arkansas. 


And now come the defendants in error and relators inthe 
court below, Austin Corbin, J. K. O. Sherwood, E. H. Shirk, 
©. E. Lewis, F. B. Loomis, and Charles R. Bissell, and 
move the court to dismiss this cause and the writ of error 


issued herein to the Circuit Court of the United States tor 


to 


the Eastern District of Arkansas, on the seventh day of 
March, 1884: 

First—Because the said writ of error is sued out upon an 
order of said Circuit Court for the enforcement of its per- 
emptory writ of mandamus, theretofore duly and regularly 
issued in accordance with law and the practice of said 
court, which order is not a final judgment of said Circuit 
Court, and is, therefore, not such a judgment, order or pro- 
ceeding as can legally be brought to this court by writ of 
error, and is not within the jurisdiction of this court. 

Second—And because the amount in controversy does 
not exceed the sum of five thousand dollars, wherefore the 
same is not within the jurisdiction of this court. 

b. C. BROWN, 
E. W. KIMBALL, 
C. P. REDMOND, 
For Defendants in Error. 


In the Supreme Court #* United States 


OF AMERICA, 


NOTICE, 


JOSEPH DAVIES, as Collector of Chicot County, Arkan- 
sas, Plaintiff in Error, 
No.— v. 


AUSTIN CORBIN, J. K. 0. SHERWOOD, E. H. SHIRK, 
C. E. LEWIS, F. B. LOOMIS, and CHARLES R. 
BISSELL, Defendants in Error. 


— _—— 


Error to the Circuit Court of the United States for the Eastern 
District of Arkansas. 


ee  - — 


To Joseph Davies, as Collector of Chicot County, Arkansas, 
and to D. H. Reynolds and J. G. B. Sims, Esqs., Attor- 
neys for said Davies as Collector: 

Sir aNnD GeNTLEMEN—You will please take notice, and 


you are hereby notified— 


ce” aks 


That the defendants in yer in the gu ee: matter 
14.0 aaa , 1884, move 


will, on Monday, the o—— day of 


the Supreme Court of the United States to dismiss the writ 
of error sued out by you to the Cireuit Court of the United 
States for the Eastern District of Arkansas, in the above 
entitled cause, for the reason that no writ of error lies in 
suci: case; and the said Supreme Court of the United 
States has no jurisdiction to entertain such writ, 

Because of the matters assigned in the motion to dismiss, 
and the brief for defendants in error herewith served upon 
you, to-wit: 

That the order of the court, alleged, as error, is not a final 
judgment of said Cireuit Court. 

That the amount in controversy in said matter is less 
than five thousand dollars. 

5. C. BROWN, 
Ek. W. KIMBALL, 
C. P. REDMOND, 
For Defendants in Error. 


In the Supreme Court ** United States 


OF AMERICA, 


JOSEPH DAVIES, as Collector of Chicot County, Arkan- 
sas, Plaintiff in Error, 

No.— v. 

AUSTIN CORBIN, J. K. O. SHERWOOD, E. H. SHIRK, 
C. E. LEWIS, F. B. LOOMIS, and CHARLES R. 


BISSELL. Defendants in Error. 


Error to the Circuit Court of the United States for the Eastern 
District of Arkansas. 


BRIEF FOR DEFENDANT IN ERROR, 
ON MOTION TO DISMISS 


STATEMENT OF CASE. 
The defendants in error, at various times, obtained 


vurious and several judgments against the County of Chicot, 


sills 


State of Arkansas, upon coupons cut from bonds issued by 
said county, in 1872, for stock subscribed to certain rail. 
roads, under the provisions of an act of the General As- 
sembly of the State of Arkansas, approved July 23, 1868, 
entitled, “An Act to authorize counties to subscribe stock 


in railroads.” 


On the ——— day of June, 1883, peremptory writs of 
mandamus were duly and regularly issued in each case to 
the County Court of said county, requiring said County 
Court to levy and collect a tax upon the taxable property 
in said county for the year 1883, to pay said judgments— 
said tax, when collected, to be paid into the registry of said 


Circuit Court. 


Said peremptory writs of mandamus were duly served 
upon the County Court of said county, which County 
Court obeyed said writs, and levied a tax of one per centum 
upon the property of said county, which levy of one per 
centum was not sufficient to pay said judgments, but which 
was, by convention between the said County Court and 
defendants in error, considered as a satisfactory levy for 
the year 1883—which tax of one per centum was duly 
extended on the tax books of said county for the year 1883,. 
by the County Clerk. 

Said tax books were placed in the hands of plaintiff in 


error, the County Collector, for collection. 


Whereupon said collector commenced to collect said 


taxes— 


W hen—One Mrs. Alice R. Hamlet filed her bill in the 


Circuit Court of Chicot County, State of Arkansas, setting 


weal 


up irregularities in the equalization of said taxes by the 
County Board of Equalization; and prayed for and ob- 
tained an injunction on the collector and plaintiff in error, 
restraining him from collecting said one per cent. tax, but 
not restraining him from collection of the other taxes, State 


and County, on said tax books. 


Whereupon said collector refrained and desisted from 
collecting the said one per cent. tax, but continued to col- 
lect and did collect the other taxes (State, County and 


School) on the said tax books. 


Whereupon, the relators and defendants in error, upon 
petition filed, obtained from the Circuit Court of the United 
States for the Eastern District of Arkansas, a rule upon 
said Collector to show cause why he should-not proceed to 
collect said one per cent. tax, in accordance with the man- 


damus of said United States Cireuit Court. 


To which rule said collector and respondent made answer 
‘and response, that he was restrained from collecting said 


tax by the injunction of said State Court. 


To which response of said collector the relators and 


defendants in error interposed a genera] demurrer. 


Whereupon, the matters arising on said demurrer were 
heard, argued and submitted to the court. And the court 
thereupon sustained said demurrer, and ordered said col- 


lector to proceed and collect said one per cent tax— 


To which order of the court said Collector and plaintiff 


in error excepted, and sued out the writ of error herein. 


GROUNDS OF MOTION TO DISMISS, 

First—The order of the Cireuit Court requiring the Col- 
lector to proceed with the collection of said tax is not a 
“ginal judgment,” from which a writ of error will lie to this 
court— 

The same being a simple order for the enforcement of 
the process of said Circuit Court. 

Stconp—That the amount in controversy in this matter 
is less than five thousand dollars, and, therefore not within 
the jurisdiction of this court— 

No one of the defendants in error being entitled to receive 


of the tax collected so much as five thousand dollars— 


And no one of the tax payers of said county paying five 
thousand dollars. 


And the amount of tax payable by the complainant in 
injunction suit in the State Court being less than one hun- 


dred dollars. 
FIRST. 


Upon the question of what is a final judgment to which 
a writ of error lies, Mr. Phillips,in his Practice, page 82, 
chap. VIII, says: 

“ But little difficulty has arisen as to what is a final judg- 
ment. From the nature of the proceedings in a Common 
Law Court, the character of its judgment is easily ascer- 
tained. It may be suflicient, therefore, to say, generaliy, 
that motions for new trials, orders for process, or execution 
to carry into eftect the judgment, and all other matters 


which lie within the discretionary powers of the court be- 


a. 
fore which the case is tried, are not within the revisory 
power of the Supreme Court, as defined by statute. 


The cases are numerous in which the attempt to invoke 
the appellate power in such matters has been defeated, and 
the following may sufficeto show the course of decision: 

Boyle v. Zacharie, 6 Pet., 648. 

Picket v. Legerwood, 7 Pet., 144. 
Evans v. Gee, 14 Pet., 1. 

Ames v. Smith, 16 Pet., 308. 

Brocket v. Brocket, 2 How., 238. 
Wylie v. Cox.; 14 How., 1. 

Connor v. Pugh, 18 How., 394. 
Doswell v. DeLanza, 20 How., 29. 
McCargo v. Chapman, 20 Howard, 555. 
Callan v. May, 2 Black, 543. 

Gregg v. Forsyth, 2 Wall., 56. 
Sparrow v. Strong, 3 Wall., 103. 
Barton v. Forsyth, 5 Wall., 190. 
Cooke v. Burnley, 11 Wall., 659, 672.” 


It will be remembered that in this eause the peremptory 
writs of mandamus to levy the tax to pay the judgments 
of relators had been duly and regularly issued, and no ex- 
ception to the issue of those writs had been taken. That 
the plaintiffin error herein had refused to collect the tax 
mentioned in the peremptory writs of mandamus, because 


of an injunction from a State Court. That when a rule 


will. 


was taken against him to show cause why he should not 
proceed with the collection of the tax, he responded by 
setting up the injunction in the State Court, which re- 
sponse was held insufficient. Whereupon the court ordered 
him to proceed and collect the tax. From this order the 
writ of error is taken. It is contended that this order of 
the court is merely an interlocutory order, to carry into 
ettect its judgments against the county and enforce their 


execil'ion. 


The writs of mandamus for the levy and collection of 
the tax, are in the nature of, and in ettect, executions, or 


processes of the court for the euforcement of its judgments. 


The property of counties in the State of Arkansas not 
being subject to execution, the only course for the collee- 
tion of a judgment against a county is by process of man- 


damus, requiring the levy of a tax to pay the judgment. 


The mandamus and proceedings thereon are, therefore, 


nothing more than an execution. ) 


In Riggs v. Johnson County, 6 Wall., 198, this court 
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Says: 


“Where such exigency arises, they may issue it, but 
when so employed it is neither a prerogative writ nor a 
new suit, in the jurisdictional sense. On the contrary, it 
is a proceeding ancillary to the judgment which gives the 
jurisdiction, and, when issued, becomes a substitute for the 
ordinary process of execution, to enforce the payment of 


the same, as provided by the contract.” 


If, then, the peremptory mandamus is merely the execu- 
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tion issued on the judgment, the order of the court for the 
enforcement and carrying into effect that execution is 
clearly an interlocutory order, and not a final judgment from 
which a writ of error will lie. 

In MeCargo v. Chapman, 20 How., 555, the syllabus is: 


“An order of the Circuit Court to quash an execution is 
not such a judgment as can be reviewed in this court by a 
writ of error.” 

The order complained of in this cause, for the Collector 
to proceed and collect the tax, is analogous to the attach- 
ment issued by the Circuit Court to compel a party to exe- 
cute a conveyance of land, in case of MeMicken vy. lerin, 


20 How., 133, where it was held, page 135: 


“This involved no new question or decision, but was the 
ordinary means of enforcing the original decree. In no 
sense was this a final decree on which an appeal could be 
sustained, It is, in effect, the same as ordering an execu- 
tion on a judgment at law, which bad been affirmed on 
error, and remanded for execution to the Circuit Court. It 
has been held that an order of sale in execution of an 
original decree is not a final decree on which an appeal 
will lie.” 

In Callan v. May, 2 Black, 542, which was an appeal 
from an order awarding a writ of “*hubere facias possessionem,”’ 
the Chief Justice says: 

“This appeal must be dismissed. The application of 
May for process to obtain possession of the land was not a 


suit in which any final decree could be passed so as to give 
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to either party the right toappeal. * * * * The 
order of the court directing process to issue is not such a 
final order or decree in a case as the act of 1789 contem- 
plates. It is nothing more than an order of process to 
earry into execution a final decree already passed in a case 
in which May was not a party ” 

So in the case at bar the order on the collector to pro- 
ceed and collect the tax, is nothing more than an order 
of process to carry into execution the final judgment pre- 
viously rendered against the county, which is not, and was 


not complained of or objected to. 
In Barton v. Forsyth, 5 Wall, 190. The syllabus is, 


“A judgment on a motion made by the plaintiff to set 
aside a writ of restitution which had been issued in favor 
of the defendant, and to grant a writ of restitution to the 
plaintiff in a case, is nota final judgment within the terms 
of the said section; in fact is but an order of court. Hence 
no jurisdiction exists of a writ of error based on such a 
proceeding.” 

In that case page 192 the court says: “ Exceptions were 
taken by the defendant to the order of the court setting 
aside the first writ of restitution and awarding the second to 
the plaintiff. Based on those exceptions the defendant sued 
out this writ of error, in which it is alleged in substance 
and effect that a manifest error has happened in the ren- 
dition of a certain judgment on a certain motion, and the 
proceedings under it, made by the plaintiff to set aside a 
certain writ of restitution which had been issued out of 


said court in favor of the defendant, and to grant a writ of 
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restitution to the plaintiff in a case between these parties.” 

“Evidently the writ of error is addressed not to the 
judgment in the cause, but to the order of the court in set- 
ting aside the first writ of restitution and in granting the 


second as specified in the bill of exceptions.” 


So io the present case—there is no cause in the Circuit 
Court entitled as this writ of error is. The writ of error 
here is addressed not to the judgments obtained by the de- 
fendants in error against the County of Chicot—not to the 
allowance and issue of the peremptory mandamus requir- 
ing the county to levy a tax to pay those judgments—but 
it is addressed to a simple order of the court requiring the 
collector to proceed and collect said tax in obedience to the 


previous order of the court. 


[tis not a writ of error to a final judgment, but toa mere 


order for process. 
In the case of Smith v. Trabue’s Heirs, 9 Peters 7. 


After a rale to show cause was granted and returned a 
writ of restitution was awarded. The court says: “To 
this judgment of restitution this writ of error is awarded. 
* * * This is not a final judgment in a civil action nor 
a decree in a court of equity. It is no more than the 
action of a court on its own process, which is submitted to 
its own discretion. This court takes no jurisdiction in 
such a ease. Itis not, we think, given by the Judicial 
Act.” 

So here a rule on the collector was issued and return 
made, and an order of the court entered thereon for the 


enforcement of its process previously issued, this 1s no 


ee 


more than the action of the court on its own process, 
which is submitted to its own discretion, and is in no sense 


a final judgmeut. 


(a 


In Amiss v. Smith. 16 Peters 3803, we extract from 


ae RE emer - 


the syllabus 
* Whatever defects may exist in final process error does 
not lie.” 


“A refusal to quash final process is not a judgment, much | 


less a tinal judgment, and error does not lie.” 


The entry of the order in this case for the collector to 
proceed and collect the tax mentioned in the rule on him 
is simply an order refusing to quash the final process of the 
court theretofore made, i. e. the mandamus tou collect the 


tax—and is not a final judgment. 
In Evans v. Gee, 14 Peters 1. The court say— 

“Tt is the settled doctrine here, that a writ of error does 
not lie upon the refusal of a motion to quash an execution ; 
such record of refusal not being a final judgment in the 
sense of the twenty-second section of the Judiciary Act.” 

In the above cause, the case of 


Boyle v. Zacharie, 6 Peters 648, to the same effect is 


affirmed. 


It is not deemed necessary to discuss or cite authority, 


eee, see 


as to whether the iajunction issued by the State Court to 
the collector was any sufficient answer to the rule served 


on him in this cause— 


First.—Because that question has been determined by the 
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Cirewit Court—and will not be examined upon a motion to 


dismiss. 


SeEconD.—Beeause the law is too well settled that State 

Courts by injunction or otherwise can not interfere with 
ae 

the execution of the process of the courts of the United 


States-— 
Ab incon nienti— 


These proceedings arise upon a frivolous attempt by aid 
of the State Courts to interfere with the final process of 
the United States Cireuit Court to enforce the payment of 


a judgment against a county, 


t certainly is the policy of the law “ut sit finis lium,” 
but if after the merits of a controversy have been fully lit- 
igated and discussed—and the court has passed its final 
judgment on the rights of the parties, it is still open to 
them, to litigate and delay the process of the court by writs 
of error or appeals upon the orders of the court to carry 
into effect its judgment, upon all manner of frivolous pre- 
texts—then legal proceedings are like the labors of Sysi- 
phus, they roll the stone up the hill only for it to rebound, 
and require to be again uprolled with similar labor and an 
ineffectual result. 

It has been said “Executio est finis et fructus legis ” 
but if every step of the final process of the courts is to be 
hampered and delayed by endless appeals to higher courts, 
then a judgment and execution, instead of being the end 
and fruit of litigation, is bat the beginning of new litiga- 
tion—and the suitor is like Tantalus of old, the water 


ever at his lips, but receeding whenever he stoops to drink. 


i lle Alpe apy ct eh hati es 
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[f a writ of error can be sustained in such matter as this 
the creditor of a county or in fact any other creditor may 
well despair of any relief through the medium of the 
courts. 

Here the county had its day in court —(this proceeding is 
by the county however it may be disguised in the name of 
an individual tax payer)—previous to the rendition of the 
judgments—but no satisfactory defence was made. And 
again upon the rule to show cause why the peremptory 
writ of mandamus should not issue to levy the tax, it 
had its day in court. And now alter two solemn 
adjudications of the court against it—it seeks in this indi- 
rect way to deprive its credttors of their rights. 

SECOND, 

The amount in controversy, is not sufficient to give this 
court jurisdiction. 

R. 8S. of U. S., as amended by the acts of Feb. 16th, 
18709. 

Each of the defendants in error has a separate and inde- 
pendent judgment against Chicot County, and no one of 
them will receive a sum exceeding $900.00 from the collec- 
tion demanded. 

No tax payer in Chicot County will pay, on this levy, 
more than $1500.00. 


If not the amount which each tax payer has to pay, on 
this levy, then the amount which each creditor, separately, 
will receive, from this levy, so far as value is concerned, 


fixes the jurisdiction of this court. 


well cc 
Clifton v. Sheldon, 24 How. 481. 
Rich v. Lambert, 12 How. 347. 
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SUPREME COURT OF THE UNITED STATES. 


JosErpH Davies, Collector of Chicot » 
County, | 


Austin Corsin, ef a7. 


Motion to Dismiss or Affirm. 


The court is moved to dismiss the writ of error 
in the above named case for want of jurisdiction, or 
to affirm the judgment, it being manifest that even 
if the Court possesses jurisdiction, the writ of error 
was taken for delay only, and that the question on 
which the jurisdiction depends, is so frivolous as 
not to need further argument. 

W. HALLETT PHILLIPS, 
For Defendants in Error. 
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Grounds of Motion. 


The defendants in error recovered at different times 
judgments in the Circuit Court of the United States 
for the Eastern District of Arkansas, against Chicot 
County in that State on coupons taken from bonds 
issued by the county. 

In June, 1883, writs of mandamus were issued by 
the Cireuit Court, directed to the county court for 
Chicot County, commanding such court to levy 
a tax sufficient to pay the judgments. It was agreed 
that if the county court would levy a tax of ten 
mills upon the property within the county and col- 
lect the same, the tax to be distributed pro rata 
upon the judgments, such levy would be accepted 
by the judgment creditors, as a sufficient compliance 
with the commands of the writs. 

The levy was made by the county court and the 
tax extended upon the tax books which were de- 
livered to Joseph Davies, the collector of taxes, 
whose duty it was to collect the tax at the time 
when all other taxes were collected. 

Davis refused to collect the tax of ten mills. al- 
though he proceeded to collect all other taxes, alleg- 
ing as a reason for his refusal ‘that he had been en- 
joined from collecting that particular tax by the 
Chicot County Cireuit Court. 

Thereupon the judgment creditors united in an 
application to the United States Circuit Court for a 
rule upon Davies to show cause, why a peremptory 


writ of mandamus should not issue, commanding 


> 
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him to collect the tax levied for the payment of the 
judgments. | 

The only cause shown by Davies was the injune- 
tion issued by the State Court. This return was 
demurred to, the demurrer sustained, and a peremp- 
tory writ of mandamus ordered. 

Thereupon Davis sued out the present writ of 
error. The record contains a citation buf no bond. 

The present motion to dismiss is rested (1) on the 
absence of such bond. 

A bond is requisite in order to perfect the writ 
of error. The law requires the judge, on signing 
the citation, to take sufficient security that the 
plaintiff in error shall prosecute his writ to effect. 


See. 1.000, R. S. 


[t is true that in several cases, where the bond 
was not to operate a supersedeas, the court has re- 
fused to dismiss the writ of error absolutely, but 
has allowed time to execute it. 

gut where the omission to execute the bond arises 
from negligence, there would seem to be no ground 
for sustaining the writ of error. 

In Brobst vs. Brobst, 2 Wall., 97, where time 
was given, the court say : 

“The omission to file the bond, under the 
circumstances, may be corrected by filing one 
in conformity with the act of Congress. The 
peculiar state of the record, and the mode of 


bringing up the questions from the court below 
probably mislead the solicitors.”’ 


So in Seymour vs. Freer, 5 Wall., 
“Tf, through mistake or accident, no bond, or 
a defective bond had been filed, this court would 
not dismiss the appeal except on a failure to 
comply with an order to give the necessary se- 


curity.’ 


That a bond is necessary to perfect an appeal or 
writ of error is expressly ruled in Sage vs. Railroad 
Company, 96 U. 8., 712, and in National Bank vs. 
Omaha, same Vol., p. 737. 

In the latter case the appeal was dismissed. 


(2.) The record does not contain any assignment 
of error as required by Sec. 997, R. 8S. «* There 
shall be annexed to and returned with any writ of 
error an authenticated transcript of the record, ax 
assignment of errors, anda prayer for reversal, with 
a citation to the adverse party.” 

We are aware that it was formerly the practice 
to disregard this requirement of the statute, and to 
regard the assignment of error made in the brief as 
sufficient. 

But now, by Rule 8, Sec. 1, there must be trans- 
mitted with the record, an assignment of errors. 
This rule was amended January 1, 1884, previous to 


~ . . . . ’ 
the suing out of the writ of error in the present case. 


We understand that the object of the amend. 
ment to the rule, was, in the future, to compel par- 
ties to make such an assignment of error as is pre- 


seribed by the statute. 

Davis, the collector, is not entitled to prosecute this writ of error. 
The mandamus to the county court constituted the judgment; the 
orders on the rules to show cause against the tax collector, clerk and 
other officers, were merely in enforcement of that judgment. The 
levy and collection of atax is not only an entire thing, although ac- 
complished by successive steps — by separate oticiaks, but is a con- 
tinuoustransaction. Labute Co. Moulton, 112 U.S., 225, Surely 
every one of the officials of the ‘St ite who may have any action to 
take in the assessment, collection and payment of the tax, cannot 
prosecute a separate writ of error and make a separate ‘‘ case’ here, 
every time there is a levy attempted to be enforced under the writs of 
mandamus. There has already been brought another writ of error to 
this court by the collector and clerk of the county to prevent the collee- 
tion of the tax for 1884. 


wh 
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But if the writ of error is not dismissed, it is 
plain that it was sued out for delay only, and that 
the only question presented is so frivolous as not to 
need further argument. The judgment should be 
affirmed. (Micas vs. Williams, 104 U. 38., 556.) 


A stronger case for affirmance under the rule 
could not be presented to the Court. 

The writ of error is brought in the face of the re- 
peated decisions of this Court that it is no answer 
to a writ of mandamus from the Cireuit Court of 
the United States, in the exercise of its admitted 


jurisdiction, to set up an injunction issued by a 


State court. 

This doctrine was first announced in Riggs vs. 
Johnson County, G Wall... 196, and WU. S.vs. Keokuk, 
Id., 514, and has been since frequently reaffirmed. 

Thus, in Wayor vs. Lord, the Court say : «It is not 
competent for a State tribunal, thus to paralyze the 
process issued from a Court of the United States, to 
give effect to its judgment. This is a sound and 
salutary principle. It is vital to the beneficial ex- 
istence of the National Courts, and has therefore 
been applied by this tribunal upon the fullest con- 
sideration, in other cases presenting the same ques- 
tion.”’ 

9 Wall., 414. 


And again in Supervisors vs. Durant: 
/ 


‘¢It is insisted that even if the Circuit Court: 
may award a mandamus to aid in the enforce- 
ment of its judgments, the writ should not have 
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been awarded in this case, because the District 
Court of Washington County had enjoined the 
defendants against levying and collecting any 
tax for the payment of the bonds and coupons, 
for a portion of which the relator had obtained 
his judgment. This injunction the defendants 
pleaded, and to the plea the relator demurred. 
That such an injunction was wholly inoperative 
to prevent the Circuit Court of the United 
States from enforcing its judgment. by a man- 
damus to the defendants, to compel them to 
levy the tax which the law authorized and re- 
quired, is no longer to be doubted. Its inva- 
lidity to work such an effect has been placed 
beyond question by the rulings of this Court.”’ 


9 Wall., 418. 


‘If,’ repeat the Court in Amey vs. Super 
DISOTS, ‘the ground assumed by the State Court 


‘can be maintained, the Constitution of the United 


States, and the laws made in pursuance thereof, 
as regards their judicial administration, instead 
of being the supreme law of the land, would be 
subordinated to the authority of the courts of 
every State in the Union. If this writ may be 
paralyzed by the injunction relied upon, a writ 
of fieri facias, o ra writ of levari facias may be de- 
feated in the same way. Every judgment of a 
court of the United States may thus be rendered 
fruitless of any beneficial result. These views 
are conclusively maintained by Riggs vs. Johun- 
son, and the principle involved has since been 
reaffirmed in the cases which followed, and were 
controlled by that judgment.”’ 


11 Wall., 138. 
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We submit that the record presents no question 
which should cause the Court to keep the case on 
the docket until regularly reached for argument, 
and thus entail on the bondholders further delay in 
the collection of the tax levied to pay their judg- 
ments. 

It is proper to add that there was a motion to 
dismiss, made at this term, on the ground of want of 
jurisdictional sum. That motion was overruled, the 
Court remarking that ‘‘a motion to affirm, as al- 
lowed by Sec. 5, Rule 6, has not been united, as it 
very properly might have been, with this motion to 
dismiss.’’ The counsel employed at the time were 
not aware of the defects in the record upon which 
the present motion is founded. 

Respectfully submitted, 
W. HALLETT PHILLIPS, 
For Defendants in Error. 
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[1] UNITED STATES OF AMERICA—SS. 
Tue Prestpent or THE UNITED STATES OF AMERICA, 
To thi Honorable th Judy s of the Creat (‘ourt of the United 
States, for thi Eastern Distriet of Arkansas—Greeting ; 
Because, in the record and proceedings, as also in the 
rendition of the jadgment of a plea which is in the said 
Circuit Court, before vou, wherein Austin Corbin, J. K. O. 
Sherwood, E. H. Shirk, C. E. Lewis, F. B. Loomis and 
Charles R. Bissell are relators, and Abner Gaines, as Col- 
lector of Chicot County, Arkansas, and George T. Wilk- 
inson, Clerk of the County Court of said County, are 
respondents, and wherein, by the consideration of said 
Court, the said respondents were required to proceed to 
collect certain taxes levied on the taxable property within 
the County of Chicot, in the State of Arkansas, to satisty 
the relators’ judgments against-said county a manitest 
error hath happened, to the great damage of the said Ab- 
ner Gaines, as Collector, and George T. Wilkinson, Clerk 
of said County of Chicot, as by their complaint appears 

We, being willing that error, if any Jhath been, should 

be duly corrected, and fuli and speedy justice done to the 
parties aforesaid in this behalf, do command yon, if judg- 
ment be therein given, that then, under your seal, distinctly 
and openly, you send the record and proceedings aforesaid, 
with all things concerning the same, to the Supreme Court 
of the United States, together with this writ, so that you 
have the same at Washington on the second Monday of 
October next, in the said Supreme Court to be then and 
there held, that the records and proceedings aforesaid, 
being inspected, the said Supreme Court may cause further 
to be done therein. to correct that error, what of right, and 
according to the laws and custom of the United States 
ought to be done. 

Witness, the Honorable Morrison R. Waite, Chief Jus- 
tice of the Supreme Court of the United States, 
this sixteenth day of January, in the year of our 

[SEAL. | Lord, one thousand eight hundred and eighty- 
: tive, and of the independence of the United 
States one hundred and ninth. 
Raupu L. Goopricn, 
Clerk of the Circuit Court of the United States of America, 
for the Eastern District of Arkansas. 
Allowed by Henry C. CALDWELL, District Judge. 
The execution of the foregoing writ of error appears 
trom the schedule hereto attached. 
Rateu L. Goopricu, CLERK. 


— 


[2] Be it remembered that on the twenty-third day of 

December A. D. 1884, came into the office of the 
Clerk of the Cireuit Court of the United States, Austin 
Corbin et al., by B. C. Brown, E. W. Kimball and Charles 
P. Redmond, Esqs., and filed therein a relation for rule to 
show cause against Abner Gaines, Collector, and George 
T. Wilkinson, Clerk of the County Court of Chicot County, 
Arkansas, which relation is in the words and figures fol- 
lowing, to wit: : 


[3] CIRCUIT COURT OF THE UNITED STATES 


EASTERN District ofr ARKANSAS. 
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The United States ex rel. Austin Corbin, J. K. O. Sher- 
wood, KE. H. Shirk, C. E. Lewis, F. B. Loomis and C. R. 
Dissell, for themselves and others in like case interested, 

v. 

Abner Gaines, as Collector of Chicot County, Arkansas, 
and George T. Wilkinson, Clerk of the County Court 
of said county. 

The relators state and show to this court that, by the 
consideration and judgment of this Honorable Court, they 
have each recovered, at difterent times, a number of judg- 
ments against Chicot County, Arkansas, amounting in the 
aggregate to many thousand dollars, which judgments 
were all based upon coupons taken from bonds issued by 

said County of Chicot under the provisions of an act of 

& the State of Arkansas, passed and approved July 23, 

1868, entitled *‘An act to authorize counties to sub- 
scribe stock in railroads,” a listof which judgments, with 
their dates and amounts, will be hereto attached should it 
become necessary or be required, 

Relators turther show that in the month of May, 1884, 
several writs of mandamus issued out of this Honorable 
Court, and under the seal thereof, directed to the County 
Court of Chiecot County, Arkansas, commanding said 
County Court, under the provisions of said act, to levy a 
sufficient tax for the year 1884 to pay each and all of said 
judgments; that after the issue of said writs of mandamus, 
by the consent of relators and by and with the consent and 
approval of this Honorable Court, it was agreed that if the: 

County Court of Chicot County, aforesaid, would levy 

[5] a tax for the year 1884 of twenty mills upon the 
| property of said county, and collect the same, said 

tax to be distributed pro rata among the judgments so 

recovered by your relators and others against said County 
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of Chicot in this Honorable Court, that such levy, collec- 
tion and distribution would be accepted by the relators and 
other judgment creditors as sufficient compliance, by said 
County Court, with the commands of the said writs of 
mandamus, copies of which writs of mandamus are 
hereto attached. 

Relators further show that they are informed and believe 
that the County Court of Chicot County obeyed the said 
writs of mandamus in accordance with the agreement 
before mentioned, and did levy a special tax of twenty 

mills upon the dollar upon all the taxable property 
[6] of said county, under the provisions of the act afore- 

; said, to be applied to the payment, pro rata, of the 
said judgments. 

They turther show that they are informed, and believe, 
that said special tax was by the clerk of said County Court 
duly and properly extended upon the tax books; that said 
tax books, with said tax extended thereon, was in due torm 
of law and apt time delivered to Abner Gaines, the col- 
lector of taxes of said County of Chicot, and it thereupon 
became his duty, under the laws, to give obedience to the 
said writs of mandamus, to collect said tax at the time 
when all other taxes are collected, and to pay the same 
into this Honorable Court for distribution upon said judg- 
ments. 

Relators further state that they are informed, and 
believe, that the said Abner Gaines, as Collector of said 

county of Chicot, has refused and neglected to collect 
[7] said twenty mills tax; that he colleets and receives 

other taxes levied by the County Court at the same 
time and by the’same tax levy from the tax-payers of Chi- 
cot County, and wholly fails to collect the amount of tax 
so, as aforesaid, levied by the said County Court for the 
payment of relators’ judgments and the other judgments 
rendered by this court against said county of Chicot. 

Relators further show that they fear from past experi 
ence and the dilatory proceedings that have heretofore been 
had in this Honorable Court to avoid the collection of 
taxes levied under the orders and process of this court by 
the officers and tax-payers of said county, that the clerk of 
said County Court will fail and neglect to pertorm some of 
his duties in relation to the collection of said taxes and the 

sales of property delinquent for said twenty mill tax. 
[8] And they fear said collector will neglect to distrain 

for personal property and sell real estate delinquent 
for said twenty mill tax. 
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But are willing that said Abner Gaines, collector of 
said county, and George T. Wilkinson, Clerk of the 
said County Court, may be heard, to show cause, if any 
they have, why they and each of them should not be com- 
manded to do each, all, every and singular, their duties 
under the laws in relation to the collection of said twenty 
mill tax, the advertisement, publishing sale, and distraint 
of real and personal property delinquent for failure to pay 
said tax, and the recording, reporting and certifying all 
matters and things required to be done by law in relation 
to said tax. 

Relators therefore pray that a rule be made and served 
upon said Abner Gaines, Collector as aforesaid, and George 

T. Wilkinson, Clerk of said County Court of Chicot 
[9] County, requiring them and each of them, at an 

early day to be therein named, to appear before this 
Honorable Court and respectively show cause, if any they 
have, why they and each of them should not be com- 
manded to do and perform each, all andevery thing and duty 
required of them by law in regard to the collection of said 
twenty mill tax, the advertisement, distraint and sale of 
personal and real property for delinqueney thereon, the 
recording, listing, reporting and certifying, and each, all 
and every matter and thing required of them by law to be 
done in relation to said twenty mill tax. 

And that said George T. Wilkinson, Clerk of the County 
Court of Chicot County, Arkansas, be required to show 
‘ause why he should not be commanded that he do and 

perform, in the proper manner and at the proper 

[10] time, all and singular and each and every act and 
thing by law required to be done in respect of taxa- 

tion for said twenty mill tax, the same as to other and 
general taxes levied for the year 1884. And particularly 
in respect to the advertisement and publication and 
recording of the list of lands delinquent for said twenty 
mill tax; and in regard to his attendance at the sale of 
lands delinquent for said taxes of 1884, and in regard to 
recording the proceedings of said sale ; and as to the certi- 
fication of a copy of the list of delinquent lands to the 
Auditor of State; and in regard to the making settlement 
with the collector as prescribed in section 167 of the last 
revenue law of the State of Arkansas, and the presenta- 
tion of said settlement to the County Court of said county. 
And that said Abner Gaines, collector as afore- 

[11] said, show cause why he should not be commanded 
to collect the said special tax of twenty mills, levied 
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as aforesaid for. the year 1884, and to distrain, list, adver- 
tise and sel] personal property delinquent for said twenty 
mill tax, and to make and file with the Clerk of the 
County Court his report of delinquent taxpayers for fail- 
ure to pay said twenty mill tax on their personal property 
as required by law: and to file with the Clerk of said 
County Court the list of real property delinquent for 
failure to pay said twenty mill tax, and to offer for sale 
all lands and real property delinquent for said twenty mill 
tax, and strike otf the same as required by law, all to be 
done at the time and in the manner required by law ; and to 

take, each and every and all and singular, the pro- 
[12] cess and proceedings, and to do and perform each 

and every act and thing imposed upon him by law in 
respect to the enforcement and collection of taxes, the 
same in respect to said twenty mill tax as to other and 
general taxes at the time and in the manner provided 
by law. 

And your petitioners and relators pray for such other 
and further reief in the premises as it is proper for the 
court to grant, and their case may demand. 

C, P. Repmonp, 

b. C. Brown, 

Ki. W. KIMBALL, 
Counsel for Relators. 


C. P. Redmond, being duly sworn, says that he believes 
the statements of the foregoing relation are true. 
| C. P. Repmonp. 


Subseribed and sworn to before me this twenty-third 
day of December, 1884. 
Raueu L. Goopricnu, Clerk. 
by W. P. Field, D. C. 
Indorsed: Filed December 23. 1884. 
RALPH L. GOODRICH, Clerk. 


[13] UNITED STATES OF AMERICA, 
Eastern District GF ARKANSAS. 

Be it remembered that at a Circuit Court of the United 
States of America, in and for the Eastern District of 
Arkansas, begun and holden on Monday, the twenty- 
seventh day ot October, Anno Domini one thousand eight 
hundred and eighty-four, at the United Srates Court room 
in the city of Little Rock, Arkansas, the Honorable Llenry 
C. Caldwell, District Judge, presiding and holding said 
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court, the following proceedings were had, to wit, on De- 
cember 23, 1884: 


The United States CX rel. Austin Corbin, J. Kk. \), Sher- 
wood, E. H. Shirk, (. E. Lewis, F. B. Loomis, and 
C. R. Bissell, for themselves. and others in like case in- 
terested, 

v. 
Abner Gaines, as Collector, and George T. Wilkinson, 
Clerk of the County Court of Chicot County, Arkansas. 
And now, upon consideration of the relation in the above 
entitled matter, filed herein this day, it is ordered thata 
[14] rule issue against Abner Gaines, as Collector of Chicot 
County, and George T. Wilkinson, Clerk of the County 

Court of Chicot County, Arkansas, in conformity with the 

prayer of said relation, requiring them and each of them 

to show cause in this court on the sixth day of January, 

885: The said Abner Gaines why he should not as Col- 

lector of Chieot County, Arkansas, be commanded and re- 

quired to collect the special tax of twenty mills on the dol- 
lar levied by the County Court of Chicot County, Arkan- 
sus, for the year 1884, to pay judgments recovered against 
said county by the relators in this court, and others in like 
case interested; and to distrain, list, advertise and sell per- 
sonal property delinquent for said twenty mill tax, and to 
make and tile with the Clerk of the County Court of said 

county his report ot delinguent tuxXpavers for failure 

[15] to pay said twenty mill tax on their personal prop- 

erty, as required by law, and to file with the Clerk of 
said County Court the list of lands and real property delin- 
quent for failure to pay said twenty mill tax, and to otter 
for sale all lands and real property delinquent for said 
twenty mill tax, and strike off the same, as required by 
law, all to be done at the time and in the manner required 
by law ; and to take each and every and all and singular the 
process and proceedings, and to do and perform each and 
every act and thing Imposed Upon him DY law in respect 
to the enforcement and collection of taxes, the same in 
respect to said twenty mill tax as to other and general 
taxes at the time and in the manner provided by law. 
And the said George T. Wilkinson, Clerk of the County 
Court of Chicot County, Arkansas, why he should 
[16] not, as such clerk, be commanded to do and perform, 
in the proper manner and at the proper time, all 
and singular and each and every act and thing by law 
required to be done in respect of taxation for the special 
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tax of twenty mills levied by the County Court of said 
county for the year 1884 to pay judgments of relators 
recovered against said county in this court, the same as 
to other and general taxes levied for the year 1884. 

And particularly in respect to the advertisement and 
publication and recording of the list of lands delinquent 
for said twenty mill tax, and in regard to his attendance 
at the sale of sale of lands delinquent for said tax of 1884, 
and in regard to recording the proceedings of said sale ; 
and as to the certification of a copy of the list of: delin- 

quent lands to the Auditor of State, and in regard 
[17] to making settlement with the collector, as pre- 
scribed in section i67 of the last revenue law of the 
State of Arkansas, and the presentation of said settlement 
to the County Court of said county. 
[18] Onwhich the Marshal made the following return : 


This writ came to hand on the twenty-third day of 
December, 1884. 
D. B. Russeit, Marshal. 
By H. N. Fautkensury, Deputy Marshal. 

I have duly served the within writ on the within named 
Abner Gaines and George T. Wilkinson, by delivering 
into their hands, cach, a true and correct copy of the same 
at Lake Village, in the Eastern District of Arkansas, on 
this twenty-sixth day of December, 1884. 

. D. B. Russeii, Marshal. 
By H. N. Favikensury, Deputy Marshal. 
Indorsed: Returned and filed December 29, 1884. 
Rautpeu L. Goopricu, Clerk. 
By W. P. FetLp, Deputy Clerk. 


And on January 2, 1885, the following responses were 
filed ; 

(19} CIRCUIT COURT OF THE UNITED STATES, 

Eastern District oF ARKANSAS. 

The United States ex rel. Austin Corbin, J. K. O. Sher- 
wood, E. H. Shirk, C. E. Lewis, F. B. Loomis and C. 
R. Bissell, for themselves and others in like case inter- 
ested, 

Vv. 

Abner Gaines, as Collector,and George T. Wilkinson, Clerk 
of the County Court of Chicot County, Arkansas. 
Response of George T. Wilkinson to Rule. 

Comes George T. Wilkinson, County Clerk of Chicot 
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County Arkansas, and in response to the above and fore- 
going ‘order and rule hereto attached, says that he knows 
of no reason or cause why he should be commanded to do 
and perform, in the proper manner and-at the proper time, 
all and singular and every act and thing by law required 
to be done in respect of taxation, and set forth in 
[20] said order and rule. Because, he says that he is now, 
and at all times will be ready and willing to do and 
perform his official duties as required by law. 
And now, having fully answered, your respondent prays 
to be disch: arged with his costs herein. 
GEORGE T. WILKINSON, 
County Clerk, Chicot County, Arkansas. 


The respondent, George T. Wilkinson, says that the 
statements set forth in the foregoing answer are true to 
the best of his knowledge and belief. 

Georce T. WILKINSON. 


Sworn to before me, this the twenty-seventh day of 
December, 1884. 
L. H. Sprincer, 
United States Commissioner. 
Indorsed : 
Filed January 2, 1885. 
Ratpu L. Goopricu, Clerk. 
By W. P. Fetip, Deputy Clerk. 


f21] CIRCUIT COURT OF TIE UNITED STATES 
EASTERN District op ARKANSAS. 


The United States, ex rel., Austin Corbin, J. K. O. Sher- 
wood, and others, 
v. 


Abner Gaines, as Collector, and George T. Wilkinson, Clerk 
of County Court, Chicot County, Arkansas. 


Response by Abner Gaines 


Comes Abner Gaines, Collector of Chicot County, Ar- 
kansas, by his attorney, and in response to the rule en- 
tered against him herein, on the twenty-third day of De- 
cember, 1884, commanding him to show cause, on the sixth 
day of January, 1889, “*w hy he should not, as Collector as 
aforesaid, be commanded and required to collect the special 
tax of twenty mills on the dollar, levied by the County 
Court of Chicot C ounty, Arkansas. for the year 1884, to 


—l0— 


pay judgments recovered against said county, by the 

f22] i relatorsin this court, and others in like case interest- 
ed. and to distrain, list, advertise and sel] personal 
property delinquent for said twenty mill tax; and to make 
and file with the Clerk of the Connty Court of said county 
his report of delinquent taxpayers for failure to pay said 
twenty mill tax on their personal property, as reqnired by 
law ; and to file with the Clerk of said County Court the list 
of lands and real property delinquent for failure to pay said 
twenty mill tax; and to offer for sale all lands and real 


property delinquent for said twenty mill tax, and strike off 


the same, as required by law. All to be done at the time 
and in the manner required by law, and to take each and 
every, and all and singular the process and proceedings, 
and to do and perform each and every act and thing im- 
posed upon him by law in respect to the enforcement and 

collection-of taxes, the same in respect to said 
[23] twenty mill tax as to other and general taxes, at the 

time andin the manner provided by law,” begs leave 
to state: 

That he has, from the hour of his qualification and entry 
upon the discharge of the duties of his office, until now, 
in each and every particular, as required by law, with 
reference to the collection of said twenty mill tax, done 
and performed each and every duty required of him by 
the laws of the State of Arkansas, the same as to other 
and general taxes. 

That he has at no time, and in no particular, failed to 
demand said twenty mill tax, and to receive the same from 
any and all who chose to pay it. 

That he is doing and performing daily, in this regard, 
all the duties imposed upon him by Jaw, as he understands 
and interprets them, and he intends tually and com- 

pletely always to do. 
[24] Wherefore, having fully responded to said rule, 
and not being in default in the discharge of any 
known duty as collector, he prays to be hence dismissed 
and discharged, with his reasonable costs. 

Respondent further states that since the preparation of 
the foregoing response, and before he could forward same 
to this honorable court, to wit, on this thirtieth day of 
December, A. D. 1884, he has had served on him as col- 
lector as aforesaid, a writ of injunction, issued by George 
Tl. Wilkinson, Clerk of the Circuit Court in and for the 
County of Chicot, aforesaid, at the suit of Levi H. Sprin- 
ger, forbidding, enjoining and restraining him from doing 
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and performing any of the things mentioned in the rule 
herein, 

Respondent new exhibits to the court, as a part of his 

response, a copy of the complaint filed by said 
[25] L. H. Springer, in the Chicot Cireuit Court, together 

with a copy of the order of Llon. John M. Bradley, 
Judge of the Tenth Judicial District of the State of Ar- 
kansas indorsed thereon, and also a copy of the writ 
issued thereon, and so served on respondent this day, as 
aforesaid, 

And respondent further states that the twenty mills tax 
levied by order ot the County Court ot Chicot County, 13 
In excess of the amount authorized to be levied annually 
under the said act under which said bonds were issued, 
and in excess of the limit of five mills fixed by the Consti- 
tution of the State of Arkansas, for paying debts existing 
at the ratification of the Constitution; and the said levy 
was made on a day not authorized by laws ot Arkansas, 
all of which will more fully appear by reference to a copy 

of the said order of said county. court, making said 
[20] levy, hereto attached and made part hereof, 
marked “ Exhibit KY’ 

Wheretore, having tully answered, he prays to be dis- 
charged with his reasonable costs. 

Joun G. B. Sims, 
Attorney for Abner Gaines, Collector, ete, 
D. H. Reynonps, 
Also Counse! tor Gaines. 


(Exhibit to response of Gaines.) 


IN THE CHLCOT CIRCUIT COURT, 


JANUARY ‘TERM, 1885. 


Levi Il. Springer, plaintiff, 
against 
Abner Gaines, as Collector of Chicot County, defendant. 
Complaint in Equity. 


The plaintiff, L. IL. Springer, states that he is the owner 
of east half section 30, township 18 south, range 2 west, 
in said county of Chicot, assessed for taxation for 1884, at 
$320; and of personal property assessed for taxation for 
1884, at $260; as wus also the real and personal property 
of other taxpayers of said county, assessed for taxation 
tor 1884. That said property of plaintiff and of other tax- 
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payers in said county, was notassessed for taxation for 
[27] 1884, as required by law, as plaintiff is informed and 
believes ; thatsaid real estate was assessed in 1883, for 
1883 and 1884, and in making said assessment, said assessor 
failed to give notice that he would attend, to meet the tax- 
payers at the voting places in the several townships; that 
said assessor failed to attend at the voting places to meet 
the taxpayers; that said assessor ap pointed an assistant, 
but did not assign to him a division or part of the county 
to assess the property therein; that in some of the town- 
ships the assistant alone, and in other townships the assist- 
ant and the assessor, at such places as to them was conve- 
nient, and without regard to the places fixed by law, 
[28] metsuch of the taxpayers as had notice, and chose to 
attend and givea listof their lands ; that the lists and 
value of the’ real estate was, in most instances, fixed by 
the assistant. and in other instances by the assessor, and 
lists and valnes so fixed, were placed on the assessor's 
books, as furnished by the Clerk, and returned into the 
oftice of the Clerk of the County Court, without the oath 
of the assistant as to the correctness of the valuations and 
assessments made by him alone, or where he made part of 
the assessment and the assessor made the other part; but 
the assessor in disregard of the law and of the facts, re- 
turned said list with his oath alone attached thereto; and 
plaintiff is advised that assessment of real estate for ‘taxa. 
tion for the years 1883 and 1884 was not made as required 
by law, and that, being illegal, no valid levy of taxes could 
be made on said assessment. 
[29] Andplaintiff further statesthat on June 19, 1883, two 
of thethree persons appointed by the Governorto con- 
stitute a board of equalization, met at the county seat, and 
atter taking the oath of office, attempted to organize them- 
selves into a board of equalization by electing one of the 
two as president, and with the board so organized, the 
Clerk laid before it the said assessment list of real estate, 
and said board endeavored to equalize the same upon the 
idea that the buildings and improvements added to the 
value of the entire body of cleared lands of the plantation 
or farm on which they were situate, instead of adding to 
the value of the particular tract or lot upon which such 
buildingsand improvements were situate, as required by law, 
and changes were made in said assessment lists accordingly ; 
and plaintiff is advised thatsaid board was not legally 
[50] constituted, while it consisted ot two members only , 
and was not. as thus organized, authorized to act 
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upon said assessment list, and that such acts vitiated the 
assessment as returned by the assessor, and the action of 
the board if legally organized, in adopting such rule to 
eq ialize, and in changing the list accordingly, acted in 
violation of law, and renéered such assessment void, if 
otherwise legal; and that said assessment of real estate for 
taxation for 1885 and 1884, was not legally equalized as 
required by law, and that there is no valid assessment of 
the real estate of Chicot County for taxation for 1884, and 
that no valid levy of taxes could be made thereon. 

And plaintitf further states that the assessment of the 
personal property for taxation for 1884, was not made as 
required by law ; that the assessor failed to give the notices 

and to attend at places fixed by law, to meet the tax- 
[31] payers to receive lists of their property, and to value 
thesame, and that the assessment list was not properly 
verified by the affidavits of the assessor and his assistants, and 
that by reason of the irregular and imperfect assessment 
so made, many of the largest owners and holders of per- 
sonal property were left out of the assessment list entirely, 
and so increasing the burdens to be borne by those placed 
in the said assessment list, and the board of equalization 
wholly tailed to meet to act on the lists as returned by the 
assessor; and plaintiff is advised that there is no valid as- 
sessment of the personal property of Chicot County for 
1884, and there can be no valid levy of taxes made on said 
invalid assessment. 
And plaiatifffurther states that various persons having judg- 
ments inthe Circuit Court of the United States for the 
[32] Eastern District of Arkansas, against the county of 
Chicot on coupons of bonds issued to the L. R. P. B. & 
N. O. R. R. Co., and to the M.O. & R. R. R. R. Co., amount- 
ing in the aggregate to over one hundred and twenty 
thousand dollars, without waiting for a retusal on the part 
the County Court to levy a tax to pay said judgments, 
obtained various writs of mandamus from said Court (U. 
S.), commanding said County Court to levy a tax sufficient 
to pay the aggregate amount of said judgments; and after 
the costs had accrued by the issuance, ete., of said writs of 
mandamus, in disregard of said writs and of the interest 
ot the taxpayers of the county, who had not sought to 
have the amount of said judgments divided into install- 
ments for payments, an attorney of some of said judg- 
ment creditors, with or without the consent of the 
[33] others of said attorneys and creditors, by letter, 
addressed to the County Judge of the county, de- 
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manded a levy of twenty mills on the dollar in place of the 
levy required by said writs of mandamus; and afterwards 
on the third Monday in July, 1884, the County Judge, 
and some of the Justices of the Peace, assuming to be a 
County Court for the purpose of levying taxes, acting un- 
der or in deference to said demand, levied a tax of twenty 
mills on the assessment lists of 1884. And that said 
judgments are upon coupons of bonds issued fraudulently, 
and for which the county and its people never received 
one dollar of bonefit; the receiving and the issue of bonds 
being in effect the taking of something for nothing, or in 
other words, a clear steal of 8200,000 from the taxpayers 
of the county, if payment thereof may be enforced from 
them under the forms of law; and so having no 
[34] moral obligation on. part of the taxpayers to ever 
pay one dollar, if same can be avoided by law. 

And the piaintiff turther states that the County Court 
created under section 30, article 7, of the Constitution of 
Arkansas, for levying taxes and making appropriations for 
the expenses of the county, is, by section 9 of **An act to 
revise aud amend the revenue laws of Arkansas,” approved 
Mareh 31, 1885, required to meet for that purpose on the 
first Monday in July in each year, at which time the tax- 
payers of the county may attend and object to the levy of 
any specific tax for illegality. 

That said County Court for the connty of Chicot failed 
to meet on the first Monday in July, 1884, but the County 
Judge of said county, and some of the Justices’ of the 
Peace thereof, met at the court-house on the third Monday 

in July, 1884, without authority of law, and assum- 
[35] ing to act as a County Court “ for the purpose of 

levying the county taxes and making appropriations 
for the expenses of the county,” did levy, among other 
taxes, a tax of twenty mills on the dollar to pay on the 
judgments against said county in pursuance of the demand 
made by letter as aforesaid, and against the objection of cer- 
tain taxpayers of the county who were present, and urged 
a levy in compliance with said writs of mandamus. 

And plaintiff is advised that said levy of twenty mills 
was made without proper authority and at a time not 
authorized by law, and same has no legal or binding force 
as a valid lien on the property of said county. 

The plaintiff further states that notwithstanding the 
illegality of said assessment for 1884, and the illegality of 

the equalization of the real estate, and the failure to 
[36] equalize the assessment of the personal property and 
illegal eftort to divide up the payment of the judg- 
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ments against the county, and fix a levy of twenty mills 
in place of the levy ordered by the court, and the failure 
of the County Court to meet to levy taxes at time fixed 
by law, and the meeting of the County Judge and some 
of the Justices of the Peace ona day not authorized by 
law, and the levy by them of twenty mills without au- 
thority of law or order of court, the said twenty mills 
have been extended as a tax on the tax books of 
the county, and said tax books have been placed in 
the hands of the defendant Gaines, as collector, with 
a warrant commanding him to collect said tax, with 
other taxes extended on said tax books, and unless re- 
strained he will proceed to collect said tax of twenty mills 
from plaintiff and from the other taxpayers of said county 
to their great wrong and injury. 
[37] And plaintiff further states that the assessment 
lists of real estate amounts to $983,032, and the 
assessment list of personal property amounts to $346,385, 
and making $1,529,417 in the aggregate, and making 
for the tax upon all the property of the county as 
assessed the sum of $26,528.34, and the sum of $13.60 on 
the said property of this plaintiff. 

The premises considered, plaintiff, on behalf of himself 
and other taxpayers of Chicot County, prays a temporary 
restraining order directed to said defendant as such collec- 
tor enjoining and restraining him and his deputies from 
collecting said tax of twenty mills, or any part thereof, from 
plaintiff, and from any taxpayer, and fromany property in 
said county, until the further order of this court; and that 
said defendant be summoned to answer this complaint, and 

that upon the final hearing of this cause, that such 
[38] injunction be made perpetual; and for other relief. 
D. H. Reynops. 
STATE OF ARKANSAS, | 
County oF Cuicor. j 

The plaintiff, Levi H. Springer, says that he believes the 
statements in the foregoing complaint are true. 

L. H. Sprincer. 


Sworn to before me, on this twenty-first day of Novem- 
ber, 1884. 
[SEAL. ] Georce T. Wuiikinson, Clerk. 


Having examined the annexed and foregoing complaint 
of Levi H. Springer, alleging the illegality of a tax of 
twenty mills levied on his property, and property of other 
taxpayers of Chicot County, to pay judgments in the 
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Circuit Court of the United States for the Eastern Dis- 
trict of Arkansas, against said County of Chicot, and pray- 
ing for a temporary restraining order to enjoin and 
{39] restrain Abner Gaines, as coilector of said county, 
from collecting said twenty mill tax, or any part 
thereot, until the further order of the court; and being of 
the opinion that such temporary restraining order should 
be granted, and that a bond in the sum of $2,500 will be 
sufficient to protect the rights of all parties in interest 
until the case can be examined into by the court in term 
time. 
[t is ordered that upon said plaintiff tiing in the office 
of the clerk of the Chicot Circuit Court, a bond to be 
approved by said clerk, conditioned to pay to defendant, 


‘Abner Galnes, is collector ot Chicot County, tor the bene- 


fit of whom it may concern, the damages not exceeding 
$2,500, which may be sustained by reason of the injunction 
in this action, if it is finally decided that said injunction 
ought not to have been yvranted. 
{ 40) Said clerk shail issue a femmporary restraining 
order, directed to said detendant. enjolning ana 
restraining him trom collecting, or attempting to collect, 
said twenty mill tax, or any part thereof, until the further 
order of this eourt. 

Given by me as Judge of the Tenth Judicial Cireuit of 
the State of Arkansas. at Warren, Ark., on this the 
twenty-sixth day of November, 1884. , 

Joun M. Brapiey, Judge. 

On which complaint the following indorsement appears : 

Filed and writ issued this December 50, 1584. 

GEorGE T. Witkinson, Clerk. 

Which writ, issued on the toregoing complaint, is as fol- 

lows, to wit: 
} 41] Summons in action by equitable proceedings. 
State of Arkansas, to shenff of Chicot county: 

You are commanded to summon Abner Gaines, as col- 
lector, to answer, in twenty days after the service of this 
summons, upon a complaint in equity, filed against him in 
the Chicot Cireuit Court, by Levi H. Springer, and warn 
him that upon his failure to answer, the complaint will be 
taken for confessed ; and you will make due return of this 
summons on the first day of the next January term of said 
court. 

Witness my hand and seal of said court, this thirtieth 
day of December, 1884. 

[SEAL.] . GEORGE T. Witkrxson, Clerk. 
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Which order of injunction is as follows: 
Cia Levi IL. Springer 
v. 
Abner Gaines, as collector of Chicot County. 
Order of Injunction. 

The State of Arkansas to Abner Gaiues, as collector of 
Chicot County, Arkansas : 

You and cach of your deputies are hereby enjoined and 
restrained from collecting, or attempting to eollect, from 
the plaintiff, and from any taxpayer, and from any pro- 
perty mm said county, the twenty mill tax, or any part 
thereof, levied on the third Monday in July, 1884, to pay 
certain judgments obtained in the Circuit Court of the 
United States for the Eastern District of Arkansas, until 
the further order of this court. 

Witness my hand and seal of said court, hereto attached, 
this thirtieth day of December, A. D. 1884. 

[SeAL.] Georce T. Witkrxson, Clerk. 

Indorsed: Filed January 2, 1885. 

Ratenu L. Goopricu, Clerk. 
By W. P. Femp, D. C. 
[45] Exhibit “FE” to response of Gaines. 

Wuereas, It has happened that the time fixed by 
law torholding the County Court, and the Cireuit Court, falls 
on the same day, to wit, on the first Monday in July, 1884; 

Therefore be it remembered that on this, the twenty- 
tirst day of July, 1884, being the time fixed by law for 
the holding of the County Court, in the event of the hap- 
pening of the meeting of the said two courts on the same 
(lay. 

Court met in the court room in pursuance of law in this 
case made and provided. Present: The honorable H. C. 
Newsome, presiding Judge; W. W. White, sheriff, and 
George 'T. Wilkinson, clerk. 

The Cireuit Court still being in session, ordered that this 
court adjourn to the sherift’s office, in the lower story, in 

the southeast corner of the court-house building, 
[44] which was accordingly done. 

The opeuing of the same having been proclaimed 
in due form, when the following proceedings were had, to 
wit: 

Ordered that the clerk call over the roll of justices, which 
was done, and the following named answered to their 
names, to wit, John Moher, L. Johnston, H. H. Johnson, 
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Li. 38 Springer, John F. Seott, S. F. llorner and.J. M. John- 
son, making seven (7) in all present. The following 
named were absent, to wit, Levi Hendread, G. Amborn, H. 
P. Walsh and C. H. Kineaid, a majority of the justices of 
the county (the same constituting a quorum) being present, 
the court proceeded to the making ot appropriations and 
levy of taxes, as the law contemplates. 
In the matter of railroad bonds, levy of judgment 
tax. 
Under and by virtue of the authority of this court, 
[45] conferred by the act of the General Assembly of the 
State of Arkansas, approved July 25, 1868, entitled, 
‘An act to be entitled an act to authorize counties to sub- 
scribe stock in railroads,” and the payment of judgments 
against this county, rendered by the Cireumit Court of the 
United States upon coupons, for interest, attached to bonds 
issued by this county under said act, there is hereby levied 
a tax of twenty nulls upon the dollar, of all the taxable 
property of this county, payable only in United States cur- 
rency, and to be collected in the same manner and at the 
same time that other county taxes, this day levied, are col- 
lected: and the proceeds of said tax are hereby ordered to 
be paid into the registry of said the Cireuit Court of the 
lL nited States, wheu collected. LO be applied pro pala 
[46] to the payment of the judgments of said court 
against this county, mentioned in snandry writs of 
mandamus heretofore, from said court, issued and to this 
eourt directed, 


STATE OF ARKANSAS, | 
COUNTY OF CHICOT. \ 


[, George T. Wilkinson, clerk of the Cireuit Court and 
ex officio clerk of the County Court, within and for the 
county and State aforesaid, do hereby certify that the pre- 
ceding two pages, and the above writing on this page 
contain true and correct copies of the orders made and 
entered in the matters therein mentioned, as the same 
appears of record in Record Book “H” of the proceedings 
of said County Court, on pages 90 and 94, in my office. 

Witness my hand and the seal of said County Court, 
hereto affixed, this the third day of January, 1885. 

[Sra..] Grorge T. Witkinson, Clerk, 
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| 47) And on January 6, 1885, the following order was 

entered, to wit: 

United States ex rel. Austin Corbin, J. K. O. Sherwood, 
Charles E. Lewis, KE. H. Shirk, F. B. Loomis and Charles 
Kt. Bissell, 

v. 

Abner Gaines, as collector, and George T. Wilkinson, as 
Clerk of Chicot County Arkansas. 

And now this matter came on to be heard, upon the 
relation of the relators, for a peremptory mandamus to 
Abner Gaines, as collector, and George ‘T. Wilkinson, as 
clerk of the County of Chicot, State of Arkansas, and the 
several responses of the said Gaines and Wilkinson, as col- 
lector and clerk, to the rule issued in pursuance of said 
relation, said relators appearing by Bb. C. Brown, E. W. 
Kimballand Charles P. Redmond, and said respondents by 

>. Hl. Reynolds and J. G. B. Sims, and the court 

[48] having heard the same, and being well advised in 

the premises, doth consider and adjudge that said 
several responses be held for naught. : 

And it is now here by the court ordered, considered and 
adjudged, that said Abner Gaines, as collector of Chicot 
County, Arkansas, do proceed, forthwith, to collect, in 
United States currency only, the taxes levied by the 
County Court of Chicot County, for the year of 1884, to 
Wit, two per centum of the assessed value of the taxable 
property of said county, in pursuance of the various writs 
of mandamus issued by this court to said county court, 
for the payment of the various jadgments theretotore 
rendered by this court pon the coupons ol the bonds of 
said county, issued in aid of railroads, under the act of 
July 23, 1868. 

And that this he do the same as if no injunetion 

(49) had been made, or issued to him by the Circuit 

Court of Chicot County, restraining or enjoining the 
collection of saidtax ; and thatthe money so collected, with 
out diminution or costs, except legal’ commissions, be 
forthwith paid into the registry of this court. 

The said collector will collect the said tax as other taxes 
are collected, bat without penalty upon all such taxes 
which may be pail before the day when by law he is 
required to advertise real estate for sale for such delin- 
quent tax. 

And that said clerk proceed to do and perform in the 
proper manner, and at the proper time, all and singular, 
aud each and ‘every act and thing by law required to be 
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done in respect of taxation, for the special tax of twenty 
mills levied by the County Court of said county, tor the 
year of 1884, to pay judgments of the relators recovered 

against said county in this court, the same as to 
[50] other and general taxes levied tor the year 1884; 

and this he do the same as if no injunction had been 
made or served upon him, by and from the Circuit Court 
of Chicot County, Arkansas. 

It is turther ordered that a duly certified copy of this 
order shall forthwith be served by the marshal on said 
collector and clerk. 

To which ruling and order of the court respondent 
excepts ; and time is given him to prepare and file his bill 
of exceptions. 

And, on January 16, 1885, the following proceedings 

were had, to wit: 
[51] United States ex rel. Austin Corbin, J. WK. O. Sher- 

wood, Charles E. Lewis, E. H. Shirk, F. B. 

Loomis and Charles Rh. Bissell, 
v. | 
Abner Gaines, as Collector, and George T. Wilkinson, as 

Clerk of Chicot County, Arkansas. 

Come Abner Gaines, as collector,and George T. Wilkin- 
son, as clerk of Chicot County, Arkansas, by D. II. Rey- 
nolds, Esq., theirattorney, and filed their supersedeas bond, 


which is approved by the court, and also their writ of 


error and citation which are allowed, signed and sealed by 
the eourt. 


And, on January 19, 1885, the following proceedings 
were had, to wit: 
[52] United States ex rel. Austin Corbin, J. K. 0. 
Sherwood, Charles E. Lewis, E. H. Shirk, F. B. 
Loomis and Charles R. Bissell, 
v. 
Abner Gaines, as Collector of Chicot County, Arkansas, 
and George T. Williamson, Clerk of the County Court 
of said county. | 


Be it remembered, that at the hearing of this case on 
January 6, 1885, upon the petition of relators and response 
of the collectors and the response of the clerk, it was 
agreed and admitted that peremptory writs of mandamus 
were duly issued from this court commanding the County 
Court of Chicot County to levy atax to pay judgments 
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_which were duly rendered in this court in favor of the re- 


lators and others. upon coupons ¢ ut from bonds issued by 
said county, under the provisions of an act of the Gene ral 
Assembly of the State of Arkansas. approved July 


[53] 23, 1868, and entitled “an act to authorize counties 


to subscribe stock in railroads,’ which judgments 
amount in the aggregate to about $140,000, 


The following is a copy of one of said writs: 

[54] UNITED STATES OF AMERICA, 
KASTERN District of ARKANSAS: 
In the Circuit Court of the United States for said Eastern 
District. 
United States ex rel. Charles EK. Lewis, 
v. 
Chicot County. 


The President of the United States to the County of Chi- 
cot and the County Judge... ITTTITITITILTTTTTTT TTT TTT encces 
and Justices’ of the Peace of said county, constituting 
the hapsiggres_ Doutta of said county, for the purpose of 
levying taxes: 

Wierkas, It appears of record in our said court that 
the said relator herein, upon the twenty-fourth day of 
April, 1878, recovered judgme nt in our said court against 
suid county tor the sum of $6,638.78 debt and damage, 
and $106.66 cost of suit, with six per cent. interest per 
annum thereon, upon certain coupons issued by said 
county, under provisions of an act approved July 23, 
1868, entitled an act to be entitled an act to authorize 
counties to subseribe stock in railroads, which judgment 
is in full force, less credits ; 

And, where: is, by the provisions of said act power is 
given to, and it is made the duty of said County Court to 
levy a special tax annually sufficient to pay said coupons 
as they mature (which power and duty is in no manner re- 
stricted or impaired by the Constitution of the State of 
1874). And, whereas, said county has neglected and re- 
fused to pay said judgment, and upon due notice, has 
fuiled to show any sufficient canse against the issue of a 
peremptory writ of mandamus to compel the performance 
of said duty ; 

Now, therefore, We command you and each of you so 
composing said County Court for the levy of taxes, to 
meet and convene on the first day fixed by law in July, 
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1884, for levying taxes for county purposes at the place 
appointed by law, and then and there levy a special tax on 
all taxable property of said county, Chicot, payable in 
United States currency only, to pay the said judgment, 
interest and costs, and costs of this proceeding, and that 
you cause the same to be collected at the same time and in 
the same manner other taxes are collected, and when col- 
lected, that you cause the same to be paid into the registry 
of our said court at Little Rock, without delay; and this 
levy, collection and payment you will make and cause to 
be made in addition to all other taxes you are by law au 
thorized and required to levy at the same time. And 
hereof fail rot, and make due return, in writing, to our 
said Cireuit Court, on the frst day of its next term, how 
‘you have executed this writ. 
[In testimony whereof, llon. Morrison Rk. Waite, Chief 
Justice of the Supreme Court of the United 
[SEAL] States, has caused the seal of said Cireuit Court 
to be hereunto affixed, this tenth day of May, 
A.D. 1884, and in the one hundred and elehth 
year of our independence. 
Attest : RaLtpu L. Goopricn, Clerk. 
by W. P. Femp, D. C. 


[Nore.—The service of this writ on the County Judge, 
alone, binds the county and the County Court to the per- 
formance of the commands of the writ. It is the duty ot 
the County Judge to lay the writ before the County Court 

when convened to levy county taxes, | 
[55] The following indorsements appear on said writ: 
«Twenty mills must be levied for 1884.” 

“In obedience to the within writ, | have summoned the 
within named Chicot County, by delivering into the hands 
of Il. C. Nusome, County Judge ot said Chicot County, a 
true and correct copy of the same at his residence, in Co- 
lumbia, Chicot County, in the Kastern District of Arkan- 
sas, on this third day ot July, A i” ISS4.° 

* 1). LB. Russett, Marshal, 
‘By H. A. Ortopp, D. M. 
‘ Marshal’s fees: 
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“ Returned and filed July 15, 1884. 
“Ratpu L. Goopricu, Clerk, 
“hy Ww. F. Fae, we CL 
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[56] All others, fifty-one in number, were of like 
tenor and éflect, except as to names of relator and 
amount of judgment, 

That at aud after said writs issued and were served by 
permission of this court, said creditors, by indorsements on 
suid writs and otherwise, informed said County Court that 
the levy of tw enty mills Onl the dollar of the t ixable prop- 
erty of said county, amounting to 31,520,417, which tax 
would produce about S26.528.54 less delinquen: ies and ex- 
penses of collection, would he ul satisfactory compliance 
with the demands of said writs, or satisfactory levy of tax 
for S84; and that said collection should be distributed 
pro rata among said judgment creditors, towards satisfying 
suid judgments ; that no ohne of scl creditors would Tt. 
ceLlve exceeding S1TS00, of s id collection, anid hha) faxpaver 

of said county would pay on said levy over $4,000 ; 
[57] that said tax of twenty mills was duly levied as 
| shown by the order of the said County Court 
levving the sume, a copy of suid order being an ex- 
hibit to the response of the collector, and sail tax was ex- 
tended on the tax books of the county by its clerk, and 
that said tax books, were, in November, 1884, placed in: 
the hands of the respondent, Gaines, 7 collector ; that 
respondent was.engaged in collecting said taxes when the 
rule in this proceeding was served on him, on December 
o8. TRS4. and continued to so collect, and had collected a 
small part thereol, when on December 50, 1884, he was by 
the Judge of the Cirenit Court of Chicot County, by or- 
der made on November 26, 1884, enjoined and restrained 
from collecting said twenty mills tax, until the farther or- 
der ot that court; and thut said collector has not been re- 

strained by the State Court from collecting wny 
[5X] other taxes levied at the same time with the said 

tax of twenty mills; that, in obedience to said in- 


junction, respondent has retrained from collecting said tax 


of twenty mills, and that said injunction sait is) stall pend- 
ing and undetermined; that said writs of mandamus 
directing the levy of said tax did not, in terms, include 
the cleck or the collector ot said county, nor were suid 
writs served on either of them. 

These are all the facts in the case not embraced in said 
petition and response, 

And thereupon, after argument of counsel, the court 
made the tollowing ruling and decision : 

1. That this court acquired jurisdiction of the subject 
matter of the assessment, and of the levy and the collee- 
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tion of taxes in Chicot County for 1884, so far as the same 
related to the tax directed to be levied by its writs of 

mandamus, and that the levy of a less tax than order- 
[59} edin the writs, when made at the request of the rela- 

tors by permission of the court, did not waive or 
abridge such jurisdiction, and that the State court had 
no jurisdiction to inquire into the assessment, the levy 
or the collection ot the tax, so far as the same related to 
or effected the twenty mills tax, or to restrain the collee- 
tion of such tax. 

2. That the alleged defects in said assessment and levy, 
as set out in thie response of the collector and the exhibits 
thereto, are not sufficient to invalidate the assessment and 
levy, or to warrant a court in restraining the collection of 
a tax so levied thereon. 

3. That the injunction by the State court is no defense 
to this application fora mandamus to enforce the collec- 
tion of said tax of twenty mills. 

4. That the County Court of Chicot County, that levied 

said twenty mill tax, was held and the tax levied at 
[60]  the.time preseribed by law. 
5. That the writs of mandamus, as prayed for 
against said collector and against said clerk, should be 
granted, and it will be accordingly so done. 

To which rulings and decision of the court the respon- 
dents at the time excepted, and by leave of court, have 
reduced the admitted facts, not fully stated in the petition 
and response, and the said rulings and decisions to writ- 
ing, and here present the same to be signed and sealed and 
made apart of the record in this case, which is accord- 
ingly, on this seventh day of January, A. D. 1885. 

Henry C. CALDWELL, Judge. 

And be it further remembered that on said seventh day 
of January, 1885, after the decision and judgment of the 
court were rendered and bill of exceptions noted, said 

respondent prayed for a writ of errorto the Supreme 
[61] Court of the United States, and that the same oper- 

ate as a supersedeas upon respondents’ filing a bond 
conditioned according to law, and that the court fix the 
amount of the said bond, and thereupon the court fixed 
the amount of said bend at the sum of ($35,000) three 
thousand dollars, and ordered that upon the filing and 
approval of such bond, the same to operate as a superse- 
deas, that the writ of error be granted, and respondents 
excepted to so much of said ruling as fixed the amount of 
said bond at three thousand dollars as being excessive. 


And it is ordered by the court that this entry bear date as 
of January 16, 1885. 
Henry C, CaLpwe tt, Judge. 


Which supersedeas bond is in the words and figures fol- 
lowing, to wit: 


[62] IN THE CIRCUIT COURT OF THE UNITED 
STATES, 
For TuE Eastern District or ARKANSAS. 


United States ex rel. Austin Corbin ef a/, 
v. 

Abner Gaines, as Collector of Chicot County, Arkansas, 
and George T. Wilkinson, clerk of said county. 
Supersedeas Bond. 

Know all men by these presents, that we, Daniel II. 
Reynolds, Robert E. Craig, Richard M. Gaines and George 
Read, are held and firmly bound unto Austin Corbin and 
others, the relators in the above entitled cause (being 
judgment creditors of Chicot County, Arkansas, at-whose 
instance peremptory writs of mandamus were issued by 
said court commanding the County Court of said county 
to levy a tax, in 1884, to pay on their judgments) in the 

full and just sum of three thousand dollars, to be 
[63] paid to said Austin Corbin and others, the said rela- 

tors, their certain attorneys, executors, administra- 
tors or assigns, to which payment well and truly to be 
made we bind ourselves, our heirs, executors and admin- 
istrators, jointly and severally by these presents. 

Sealed with our seals, and dated this day of Jan- 
uary, L885. 

Whereas, lately at aterm of the Circuit Court of the 
United States for the Eastern District of Arkansas, begun 
and held in the city of Little Rock on the fourth Monday 
in October, 1884, on a day in said term, in a suit depend- 
ing in said court between United States ex rel. Austin 
Corbin and others, and Abner Gaines, as Collector of 
Chicot County, Arkansas, and George T. Wilkinson, as 
Clerk of the County Court of said county of Chicot, a 
judgment was rendered against said Abner Gaines and 

against said George T. Wilkinson, and the said 
[64] Abner Gaines and George T. Wilkinson having 
obtained a writ of error and filed a copy thereof in 
clerk’s office of the said court to reverse the judgment in 
the aforesaid suit, and a citation to the said Austin Corbin 
and others, said relators, them citing and admonishing to 
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be and appear at a Supreme Court of the United States to 
be holden at Washington on the second Monday in Octo- 
ber next. 

Now, the condition of the above obligation is such that 
if the said Abner Gaines and the said George T. Wilkin- 
son shall prosecute their writ of error to effect, and aiiswer 
al! damages and costs, if they shall fail to make their plea 
good, then the above obligation to be void, else to remain 
in full force and virtue. 


D. Hl. Reynoips, [Seal.| 
R. EK. Crate, Seal. | 
Rt. M. GAINES, Seal.) 
GEORGE READ. ‘Seal.| 


Indorsed: Filed January 16, 1885. 
Raupu L. Goopricu, Clerk. 


[65] Which citation is as follows: 
p66] THE UNITED STATES OF AMERICA—Gnreetina: 
To Austin Corbin, J. K. O. Sherwood, E. H. Shirk, C. E. 
Lewis, F. B. Loomis and Charles R. Bissell : 
You are hereby cited and admonished to be and appear 
at a Supreme Court of the United States, to be holden at 


Washington on the second Monday in October next, pur- 
suant toa writ of error filed in the clerk’s office of the Cir- 


cuit Court of the United States for the Eastern District of 


Arkansas, wherein Abner Gaines, as Collector of Chicot 
County, Arkansas, and George T. Wilkinson, Clerk of the 
County Court of said county, are plaintiffs in error, and 
you are defendant in error, to show cause, if any there be, 
why the judgment rendered against the said plaintiffs in 
error, as in the said writ of error mentioned, should not be 
corrected, and why speedy justice should not: be done to 
the parties in that behalf. 


Witness, the Honorable Henry C. Caldwell, judge of 


the District Court, this sixteenth day of Jan- 
[SEAL]. uary A. D. 1885. 
Henry C. CaLpwe.t, District Judge. 


Service acknowledged for Charles R. Bissell, January 
16, 1885. 
C. P. Repmonp, Attorney. 
EKpBen W. KimBa.i, Attorney. 
Bb. C. Brown, Attorney. 
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[67] UNITED STATES OF AMERICA, 
‘ EASTERN District OF ARKANSAS. 

[, Ralph L. Goodrich, Clerk of the Circuit Court of the 
United States for the Eastern District of Arkansas, in the 
eighth circuit, hereby certify that the foregoing writings 
unnexed to this certificate are true, correct and compared 
copies of the originals remaining of record in my office. 

[n witness whereof, I have hereunto set my hand and 

the seal of said court, this, the twenty-fourth 
day of January, in the year of our Lord one 
[SEAL.] thousand eight hundred and eighty-five, and 
of the Independence of the United States of 
America, the one hundred and ninth. 
Attest: Raupu L. Goopricu, Clerk. 
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ABNER GAINES, as Collector, and GEORGE T. 
WILKINSON, as Clerk of Chicot County, Ar- 
kansas, Pe! neg 

! Plaintiffs in Error, 

No 


AUSTIN. CORBIN, J. K. 0. SHERWOOD, E. HL 
SHIRA, C. E. LEWIS, F. B. LOOMIS and CHAS. 
k. BISSELL, soo ae 

Defendants in Error. 


In Error to the Cireuit Court of the United States for 


the Eastern District of Arkansas. 
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In the Supreme Court of the United States 


OF AMERICA. 


ABNER GAINES, as Collector, and GEORGE T. WILK- 
INSON, as Clerk of Chicot County, Arkansas, 

No. —. v. 

AUSTIN CORBIN, J. K.O. SHERWOOD, E. H. SHIRK, 
C.D. LEWIS, F. B. LOQMIS, and CHARLES R. 
BISSELL, Der ndants in Error. 


In Error to the Circuit Court of the United States for the Eastern 
District of Arkansas. 
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1] UNITED STATES OF AMERICA—SS. 
Tue PrestpENT OF THE UNITED STATES OF AMERICA, 
To the Honorable th Judge 8 of the Cireuit Court of the Unit d 
States, for th Eastern Distr ict of Arkansas—Greeting : 
Because, in the record and proceedings, as also in the 
rendition of the judgment of a plea which is in the said 
Circuit Court, betore vou, wherein Austin Corbin, J. K. O. 
Sherwood, E. H. Shirk. C. E. Lewis, F. B. Loomis and 
Charles R. Bissell are relators, and Abner Gaines, as Col- 
lector of Chicot County, Arkansas, and George T. Wilk- 
inson, Clerk of the County Court of said County, are 
respondents, and wherein, by the consideration of said 
Court, the said respondents were required to proceed to 
collee r certain taxes levied on the taxable property within 
the County of Chicot, in the State of Arkansas, to satisfy 
the relators’ judgments against said county a manifest 
error hath happened, to the great damage of the said Ab- 
ner Gaines, as Collector, and George T. W ilkinson, Clerk 
of said County of Chicot, as by their complaint appears. 
We, being willing that error, if any hath been, should 
be duly corrected, and fuli and speedy justice done to the 
parties aforesaid in this behalf, do command von, if judg- 
ment be therein given, that then, under your seal, distinctly — 
and openly, you send the record and proceedings aforesaid, 
with all things concerning the same, to the Supreme Court 
of the United States, together with this writ, so that you 
have the same at W: ashington on the second Monday ot 
October next, in the said Supreme Court to be then and 
there held, that the records and proceedings aforesaid, 
being inspected, the said Supreme Court may cause further 
to be done therein, to correct that error, what of right, and 
according to the laws and custom of the United States 
ought to be done. 
Witness, the Honorable Morrison R. Waite, Chief Jus- 
tice of the Supreme Court of the United States, 
this sixteenth day of January, in the year of our 
(SEAL. ] Lord, one thousand eight hundred and eighty- 
tive, and of the independence of the United 
States one hundred and ninth. < 
Ratpeu L. Goopricu, 
Clerk of the Cireuit Court of the United States of America, 
tor the Eastern District of Arkansas. 
Allowed by Henry C. CaLpwe tL, District Judge. 
The execution of the foregoing writ of error appears 
from the schedule hereto attached. 
Raueu L. Goopricu, 
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[2] Be it remembered that on the twenty-third day of 

December A. D. 1884, came into the office of the 
Clerk of the Circuit Court of the United States, Austin 
Corbin et al., by B. C. Brown, E. W. Kimball and Charles 
P. Redmond, Esqs., and filed therein a relation for rule to 
show cause against Abner Gaines, Collector, and George 
T. Wilkinson, Clerk of the County Court of Chicot County, 
Arkansas, which relation is in the words and figures fol- 
lowing, to wit: : 


[3] CIRCUIT COURT OF THE UNITED STATES, 
Eastern District of ARKANSAS. 


The United States ex rel. Austin Corbin, J. K. O. Sher- 
wood, E. H. Shirk, C. E. Lewis, F. B. Loomis and C. R. 
Bissell, for themselves and others in like case interested, 

v. 

Abner Gaines, as Collector of Chicot County, Arkansas, 
and George T. Wilkinson, Clerk of the County Court 
of said county. 

The relators state and show to this court that, by the 
consideration and judgment of this Honorable Court, they 
have each recovered, at different times, a number of judg- 
ments against Chicot County, Arkansas, amounting in the 
aggregate to many thousand dollars, which judgments 
were all based upon coupons taken from bonds issued by 
’ said County of Chicot under the provisions of an act of 
[+] the State of Arkansas, passed and approved July 23, 

1868, entitled ‘An act to authorize counties to sub- 
scribe stock in railroads,” a list of which judgments, with 
their dates and amounts, will be hereto attached should it 
become necessary or be required. 

Relators further show that in the month of May, 1884, 
several writs of mandamus issued out of this Honorable 
Court, and under the seal thereof, directed to the County 
Court of Chicot County, Arkansas, commanding said 
County Court, under the provisions of said act, to levy a 
sufficient tax for the year 1884 to pay each and all of said 
judgments ; that after the issue of said writs of mandamus, 
by the consent of relators and by and with the consent and 
approval of this Honorable Court, it was agreed that if the 

County Courtof Chicot County, aforesaid, wouldlevy 

[5] a tax for the year 1884 of twenty mills upon the 

property of said county, and collect the same, said 
tax to be distributed pro rata among the judgments so 
recovered by your relators and others against said County 


[1] UNITED STATES OF AMERICA—SS. 
Tue PRESIDENT OF THE UNITED STATES OF AMERICA, 
To thy Honorable thi Judy “ of thy Cireuit (‘ourt of the Unite d 
State 2. tor tha Kast rie Distriet ofr Arkansas Gri eting ° 
Because, in the record and proceedings, as also in the 
rendition of the judgment of a plea which is in the said 
Circuit Court, before vou, wherein Austin Corbin, J. K. O. 
Sherwood, FE. H. Shirk, C. E. Lewis, F. Bb. Loomis and 
Charles R. Bissell are relators, and Abner Gaines, as Col- 
lector of Chicot County, Arkansas, and George T. Wilk- 
inson, Clerk of the County Court of said County, are 
respondents, and wherein, by the consideration of said 
Court, the said respondents were required to proceed to 
collect certain taxes levied on the taxable, property within 
the County of Chicot, in the State of Arkansas, to satisfy 
the relators’ judgments against said county a manifest 
error hath happened, to the great damage of the said Ab- 
ner Gaines, as Collector, and George T. Wilkinson, Clerk 
of said County of Chicot, as by their complaint appears 
We, being willing that error, if any hath been, should 
be duly corrected, and fuli and speedy justice done to the 
parties aforesaid in this behalf, do command vou, if judg- 
ment be therein given, that then, under your seal, distinctly 
and openly, you send the record and proceedings aforesaid, 
with all things concerning the same, tothe Supreme Court 
ot the United States, together with this writ, so that you 


have the same at Washington on the second Monday ot 


October next, in the said Supreme Court to be then and 
there held, that the records and proceedings aforesaid, 
being inspected, the said Supreme Court may cause further 
to be done therein, to correct that error, what of right, and 
according to the laws and custom of the United States 
ought to be done. 

Witness, the Honorable Morrison R. Waite, Chief Jus- 
tice of the Supreme Court of the United States, 
this sixteenth day of January, in the year of our 

(SEAL. | Lord, one thousand eight hundred and eighty- 
tive, and of the independence of the United 
States one hundred and ninth. 
Rateu L. Goopricu, 
Clerk of the Cireuit Court of the United States of America, 
for the Eastern District of Arkansas. 
Allowed by Henry C. CaLpweE LL, District Judge. 
The execution of the foregoing writ of error appears 
from the schedule hereto attached. 
Raupu L. Goopricu, CLERK. 
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[2] Be it remembered that on the twenty-third day of 

December A. D. 1884, came into the office of the 
elerk of the Cireuit Court of the United States, Austin 
Corbin et al., by B. C. Brown, E. W. Kimball and Charles 
P. Redmond, Esqs. ., and filed therein a relation for rule to 
show cause against Abner Gaines, Collector, and George 
T. Wilkinson, Clerk of the Jounty Court of Chicot County, 
Arkansas, which relation is in the words and figures fol- 
lowing, to wit: 


[3] CIRCUIT COURT OF THE UNITED STATES. 
EASTERN District or ARKANSAS, 


The United States ex rel. Austin Corbin, J. K. O. Sher- 
wood, E. Hl. Shirk, C. E. Lewis, F. B. Loomis and C. R. 

: Bissell, for themselves and others in like case interested, 

V. 

Abner Gaines, as Collector of Chicot County, Arkansas, 
and George T. Wilkinson, Clerk of the County Court 
of said county. 

The relators state and show to this court that, by the 
consideration and judgment of this Honorable Court, they 
have each recovered, at different times, a number of judg- 
ments against Chicot County, Arkansas, amounting in the 
aggregate to many thousand dollars, which judgments 
were all based upon coupons taken from bonds issued by 

said County of Chicot under the provisions of an act of 

[4] the State of Arkansas, passed and approved July 23, 

1868, entitled *‘An act to authorize counties to sub- 
scribe stock in railroads,” a list of which judgments, with 
their dates and amounts, will be hereto attached should it 
become necessary or be required. 

Relators further show that in the month of May, 1884, 
several writs of mandamus issued out of this Honorable 
w’ourt, and under the seal thereof, directed to the County 
Court of Chicot County, Arkansas, commanding said 
County Court, under the provisions of said act, to levy a 
sufficient tax for the year 1884 to pay each and ‘all of suid 


judgments ; that after the issue of said writs of mandamus, 


by the consent of relators and by and with the consent and 
ap yproval of this Honorable Court, it was agreed that if the 
County Courtof Chicot County, aforesaid, wouldlevy 
[5] a tax for the year 1884 of twenty mills upon the 
property of said county, and collect the same, said 
tax to be distributed prorata among the judgments so 
recovered by your relators and others against said County 
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of Chicot in this Honorable Court, that such levy, collee- 
tion and distribution would be accepted by the relators and 
other judgment creditors as sufficient compliance, by said 


County Court, with the commands of the said writs of 


copies of which writs of mandamus are 


mandamus, 
hereto attached. 

Relators further show that they are informed and believe 
that the County Court of Chicot County obeyed the said 
writs of mandamus in accordance with the agreement 
before mentioned, and did levy a special tax of twenty 

mills upon the dollar upon all the taxable property 
[6] of said county, under the provisions of the act afore- 

said, to be applied to the payment, pro rata, of the 
said judgments. 

They further show that they are informed, and believe, 
that said special tax was by the clerk of said County Court 
duly and properly extended upon the tax books; that said 
tax books, with said tax extended thereon, was in due form 
of law and apt time delivered to Abner Gaines, the col- 
lector of taxes of said County of Chicot, and it thereupon 
became his duty, under the laws, to give obedience to the 
said writs of mandamus, to collect said tax at the time 
when all other taxes are collected, and to pay the same 
into this Honorable Court for distribution upon said judg- 
ments. 

Relators further state that they are informed, and 
believe, that the said Abner Gaines, as Collector of said 

county of Chicot, has refused and neglected to collect 
[7] « said twenty mills tax; that he colleets and recéives 

other taxes levied by the County Court at the same 
time and by the same tax levy from tlie tax-payers of Chi- 
cot County, and wholly tails to collect the amount of tax 
so, as aforesaid, levied by the said County Court for the 
payment of relators’ judgments and the other judgments 
rendered by this court against said county of Chicot. 

Relators further show that they fear trom past experi 
ence and the dilatory proceedings that have heretofore been 
had in this Honorable Court to avoid the collection of 
taxes levied under the orders and process of this court by 
the officers and tax-payers of said county, that the clerk of 
said County Court will fail and neglect to perform some of 
his duties in relation to the collection of said taxes and the 

sales of property delinquent tor said twenty mill tax. 
[8] <And they fear said collector will neglect to distrain 

for personal property and sell real estate delinquent 
for said twenty mill tax. 
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But are willing that said Abner Gaines, collector of 
said county, and George T. Wilkinson, Clerk of the 
said County Court, may be heard, to show cause, if any 
they have, why they and each of them should not be com- 
manded to do each, all, every and singular, their duties 
under the laws in relation to the collection of said twenty 
mill tax, the advertisement, publishing sale, and distraint 
of real and personal property delinquent for failure to pay 
said tax, and the recording, reporting and certifying all 
matters and things required to be done by law in relation 
to said tax. 

Relators therefore pray that a rule be made and served 
upon said Abner Gaines, Collector as aforesaid, and George 

T. Wilkinson, Clerk of said County Court of Chicot 
[9] County, requiring them and each of them, at an 

early day to be therein named, to appear before this 
Honorable Court and respectively show cause, if any they 
have, why they and each of them should not be com- 
manded to do and perform each, all andevery thing and duty 
required of them by law in regard to the collection of said 
twenty mill tax, the advertisement, distraint and sale of 
personal and real property for delinqueney thereon, the 
recording, listing, reporting and certifying, and each, ail 
and every matter and thing required of them by law to be 
done in rejation to said twenty mill tax. 

And that said George T. Wilkinson, Clerk of the County 
Court of Chicot County, Arkansas, be required to show 
‘ause why he should not be commanded that he do and 

perform, in the proper manner and at the proper 

[10] time, all and singular and each and every act and 
thing by law required to be done in respect of taxa- 

tion for said twenty mill tax, the same as to other and 
general taxes levied for the year 1884. And particularly 
in respect to the advertisement and publication and 
recording of the list of lands delinquent for said twenty 
mill tax; and in regard to his attendance at the sale of 
lands delinquent for said taxes of 1884, and in regard to 
recording the proceedings of said sale ; and as to the certi- 
fication of a copy of the list of delinquent lands to the 
Auditor of State; and in regard to the making settlement 
with the collector as prescribed in section 167 of the last 
revenue law of the State of Arkansas, and the presenta- 
tion of said settlement to the County Court of said county. 
And that said Abner Gaines, collector as afore- 

[11] said, show cause why he should not be commanded 
to collect the said special tax of twenty mills, levied 


f 
fi 
b 
: 
4 
& 
4 
i 
; 
“ 
Ne 
: 


— eo 


as aforesaid for the year 1884, and to distrain, list, adver- 
tise and sell personal property delinquent tor said twenty 
mill tax, and to make and file with the Clerk of the 
County Court his report of delinquent taxpayers for fail- 
ure to pay said twenty mill tex on their personal property 
as required by law; and to file with the Clerk of said 
County Court the list of real property delinquent for 
failure to pay said twenty mill tax, and to offer for sale a 
all lands and real property delinquent for said twenty mill 
tax, and strike oft the same as required by law, all to be 
done at the time and in the manner required by law ; and to 
take, each and every and all and singular, the pro- 
[12] cess and proceedings, and to do and perform each 
and every act and thing imposed upon him by law in 
respect to the enforcement and collection of taxes, the 
same in respect to said twenty mill tax as to other and 
general taxes at the time and in the manner provided 
by law. : 
And your petitioners and relators pray for such other 
and further reief in the premises as it is proper for the 
court to grant, and their case may demand. 
C, P. Repmonp, 
b. C. Brown, <s 
KE. W. Kimpau., 
Counsel for Relators. 


C. P. Redmond, being duly sworn, says that he believes 
the statements of the foregoing relation are true. 
C. P. RepMmonp. 


Subscribed and sworn to before me this twenty-third 
day of December, 1884. 
Ratpen L. Goopricu, Clerk, 
By W. P. Field, D. C. 
Indorsed: Filed December 23, 1884. ° 
Ratpepu L. Goopricu, Clerk. 


[13] UNITED STATES OF AMERICA, 
KASTERN District OF ARKANSAS. 

. : , — as 

Be it remembered that at a Circuit Court of the United 
States of America, in and for the Eastern District of 
Arkansas, begun and holden on Monday, the twenty- 
seventh day of October, Anno Domini one thousand eight 
hundred and eighty-four, at the United Srates Court room 
in the city of Little Rock, Arkansas, the Honorable Henry 
C. Caldwell, District Judge, presiding and holding said 
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court, the following proceedings were had, to wit, on De- 
cember 23, 18384: 


The United States ex rel. Austin Corbin, J. K. O. Sher- 
wood, EF. H. Shirk, C. KE. Lewis, F. B. Loomis, and 
C. R. Bissell, for themselves, and others in like case in- 
terested, 

v. 
Abner Gaines, as Collector, and George T. Wilkinson, 
Clerk of the County Court of Chicot County, Arkansas. 
And now, upon consideration of the relation in the above 
entitled matter, filed herein this day, it is ordered thata 
[14] rule issue against Abner Gaines, as Collector of Chicot 
County, and George T. Wilkinson, Clerk of the County 

Court of Chicot County, Arkansas, in contormity with the 

prayer of said relation, requiring them and each of them 

to show cause in this court on the sixth day of January, 

1885: The said Abner Gaines why he should not as Col- 

lector of Chicot County, Arkansas, be commanded and re- 

quired to collect the special tax of twenty mills on the dol- 
lar levied by the County Court of Chicot County, Arkan- 
sas, for the year 1884, to pay judgments recovered against 
said county by the relators in this court, and others in lke 
case interested; and to distrain, list, advertise and sell per- 
sonal property delinquent for said twenty mill tax, and to 
make and file with the Clerk of the County Court of said 

county his report of delinquent taxpayers for failure 

[15] to pay said twenty mill tax on their personal prop- 

erty, as required by law, and to file with the Clerk of 
said County Court the list of lands and real property delin. 
quent for failure to pay said twenty mill tax, and to offer 
for sale all lands and real property delinquent for said 
twenty mill tax, and strike off the same, as required by 
law, all to be done at the time and in the manner required 
by law ; and to take each and every and all and singular the 
process and proceedings, and to do and perform each and 
every act and thing imposed upon him by law in respect 
to the enforcement and collection of taxes, the same in 
respect to said twenty mill tax as to other and general 
taxes at the time and in the manner provided by law. 
And the said George T. Wilkinson, Clerk of the County 
Court of Chicot County, Arkansas, why he should 
[16] not, as such clerk, be commanded to do and perform, 
in the proper manner and at the proper time, all 
and singular and each and every act and thing by law 
required to be done in respect of taxation for the special 
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tax of twenty mills levied by the County Court of said 
county for the year 1884 to pay judgments of relators 
recovered against said county in this court, the same as 
to other and general taxes levied for the year 1884. 

And particularly in respect to the advertisement and 
publication and recording of the list of lands delinquent 
for said twenty mill tax, ‘and in regard to his attendance 
at the sale of sale of lands delinquent for said tax of 1884, 
and in regard to recording the proceedings of said sale ; 
and as to the certification of a copy of the list of delin- 

quent lands to the Auditor of State, and in regard 
[17] to making settlement with the collector, as pre- 
scribed in section i67 of the last revenue law of the 
State of Arkansas, and the presentation of said settlement 
to the County Court of said county. 


[18] Onwhich the Marshal made the following return : 


This writ came to hand on the twenty-third day of 
December, 1884. 
D. B. Russeit, Marshal. 
By H. N. Fautkensury, Deputy Marshal. 

I have duly served the within writ on the within named 
Abner Gaines and George T. Wilkinson, by delivering 
into their hands, cach, a true and correct copy of the same 
at Lake Village, in the Eastern District of Arkansas, on 
this twenty-sixth day of December, 1884. 

D. B. Russeiit, Marshal. 
By H. N. Fautkensury, Deputy Marshal. 
Indorsed : canties yer tiled December 29, 1884. 
Ratepu L. Goopricnu, Clerk. 
By W. P. Feitp, Deputy Clerk. 


And on January 2, 1885, the following responses were 
filed ; 

[19] CIRCUIT COURT OF THE UNITED STATES, 

Eastern District oF ARKANSAS. 

The United States ex rel. Austin Corbin, J. K. O. ne 
wood, E. H. Shirk, C. E. Lewis, F. B. Loomis and C. 
R. Bissell, for themselves and others in like case inter- 
ested, 

v. 

Abner Gaines, as Collector,and George T. Wilkinson, Clerk 
of the County Court of Chicot County, Arkansas. 
Response of George T. Wilkinson to Rule. 

Comes George T. Wilkinson, County Clerk of Chicot 
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County Arkansas, and in response to the above and fore- 
going order and rule hereto attached, says that he knows 
of no reason or cause why he should be commanded to do 
and perform, in the proper manner and at the proper time, 
all and singular and every act and thing by law required 
to be done in respect of taxation, and set forth in 
[20] said order and rule. Because, he says that he is now, 
and at all times will be ready and willing to do and 
perform his official duties as required by law. 
And now, having tully answered, your, respondent prays 
to be discharged with his costs herein. 
GEORGE T. WILKINSON, 
County Clerk, Chicot County, Arkansas. 


The respondent, George T. Wilkinson, says that the 
statements set forth in the foregoing answer are true to 
the best of his knowledge and _ belief. 

GeorGe T. WILKINSON. 


Sworn to before me, this the twenty-seventh day of 
December, 1884. 
L. H. Sprineer, 
United States Commissioner. 
Indorsed: ’ 
Filed January 2, 1885. 
Ratpu L. Goopricnu, Clerk. 
By W. P. Ferip, Deputy Clerk. 


[21] CIRCUIT COURT OF THE UNITED STATES, 
EASTERN District op ARKANSAS. 


The United States, ex rel., Austin Corbin, J. K. O. Sher- 
wood, and others, 
v. 


Abner Gaines, as Collector, and George T. Wilkinson, Clerk 
of County Court, Chicot County, Arkansas. 


Response by Abner Gaines. 


Comes Abner Gaines, Collector of Chicot County, Ar- 
kansas, by his attorney, and in response to the rule en- 
tered against him herein, on the twenty-third day of De- 
ecember, 1884, commanding him to show cause, on the sixth 
day of January, 1885, “why he should not, as Collector as 
aforesaid, be commanded and required to collect the special 
tax of twenty mills on the dollar, levied by the County 
Court of Chicot County, Arkansas, for the year 1884, to 
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pay judgments recovered against said county, by the 
(22) ‘relatorsin this court, and others in like ease interest- 
ed, and to distrain, list, advertise and sell personal 
property delinquent for said twenty mill tax; and to make 
and file with the Clerk of the County Court of said county 
his report of delinquent taxpayers for failure to pay said 
twenty mill tax on their personal property, as required by 
law; and to file with the Clerk of said County Court the list 
of lands and real property delinquent for failure to pay said 
twenty mill tax; and to offer for sale all lands and real 
property delinquent for said twenty mill tax, and strike off 
the same, as required by law. All to be done at the time 
and in the manner required by law, and to take each and 
every, and all and singular the process and proceedings, 
and to do and perform each and every act and thing im- 
posed upon him by law in respect to the enforcement and 
collection of taxes, the same in respect to said 
[23] twenty mill tax as to other and general taxes, at the 
time aud in the manner prov ided by law,” begs leave 

to state: 

That he has, from the hour of his qualification and entry 
upon the discharge of the duties of his office, until now, 
in each and every particniar, as required by law, with 
reference to the collection of said twenty mill tax, done 
and performed each and every duty required of him by 
the laws of the State of Arkansas, the same as to other 
and general taxes. 

That he has at no time, and in no particular, failed to 
demand said twenty mill tax, and to receive the same from 
any and all who chose to pay it. 

That he is doing and performing daily, in this regard, 
all the duties imposed upon him by law, as be understands 
and interprets them, and he intends fully and com- 

pletely always to do. 
[24] Wherefore, having fully responded to said rule, 
and not being in default in the discharge of any 
known duty as collector, he prays to be hence dismissed 
and discharged, with his reasonable costs. 

Respondent further states that since the preparation of 
the foregoing response, and before he could forward same 
to this honorable court, to wit, on this thirtieth day of 
December, A. D. 1884, he has had served on him as col- 
lector as aforesaid, a writ of injunction, issued by George 
Tl’. Wilkinson, Clerk of the Circuit Court in and for the 
County of Chicot, aforesaid, at the suit of Levi H. Sprin- 
ger, forbidding, enjoining and restraining him from doing 
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and performing any of the things mentioned in the rule 
herein. 

Respondent new exhibits to the court, as a part of his 

response, a copy of the complaint filed by said 
[25] L. H. Springer, in the Chicot Cireuit Court, together 

with a copy of the order of Ilon. John M. Bradley, 
Judge of the Tenth Judicial District of the State of Ar- 
kansas indorsed ‘thereon, and also a copy of the writ 
issued thereon, and so served on respondent this day, as 
aforesaid. 

And respondent further states that the twenty mills tax 
levied by order of the County Court of Chicot County, is 
in excess of the amount anthorized to be levied annually 
under the said act under which said ‘bonds were issued, 
and in excess of the limit of five miils fixed by the Consti- 
tution of the State of Arkansas, for paying debts existing 
at the ratification of the Constitution; and the said levy 
was made on a day not authorized by laws ot Arkansas, 
all of which will more fully appear by reference to a copy 

of the said order of said county court, making said 
[26] levy, hereto attached and made part hereof, 
marked * Exhibit E.” 

Wherefore, having tully answered, he prays to be dis- 

charged with his reasonable costs. 
Joun G, B, Simms, 
Attorney for Abner Gaines, Collector, ete. 
D. H. Reynoups, 
Also Counsel tor Gaines. 


(Exhibit to response of Gaines. ) 


IN THE CHICOT CIRCUIT COURT, 


JANUARY TERM, 1885. 


Levi il. Sprincer, plaintiff, 
against 
Abner Gaines, as Collector of Chicot County, defendant. 
Complaint in Equity. 


The plaintiff, L. I. Springer, states that he is the owner 
of east half section 30, township 18 south, range 2 west, 
in said county of Chicot, assessed tor taxation for 1854, at 
$320; and ot personal property assessed for taxation for 
1884, at $260; as was also the real and personal property 
of other taxpayers of said county, assessed for taxation 
tor 1884. That said property of plaintiff and of other tax- 


payersin said ee was notassessed for taxation for 
[27] 1884, as required by law, as plaintiff is informed and 
believes; thatsaid real estate was assessed in 1883, for 
1883 and 1884, and in making said assessment, said assessor 
failed to give notice that he would attend, to meet the tax- 
payers at the voting places in the several townships; that 
said assessor failed to attend at the voting places to meet 
the taxpayers; that said assessor appointed an assistant, 
but did not assign to him a division or part of the county 
to assess the property therein; that in some of the town- 
ships the assistant alone, and in other townships the assist- 
ant and the assessor, at such places as to them was conve- 
nient, and without regard to the places fixed by law, 
[28] metsnech of the taxpayers as had notice, and chose to 
attend aud givea list of their lands ; that the lists and 
value of the real estate was, in most instances, fixed by 
the assistant, and in other instances by the assessor, and 
lists and values so fixed, were placed on the assessor's 
books, as furnished by the Clerk, and returned into the 
oftice of the Clerk of the County Court, without the oath 
of the assistant as to the correctness of the valuations and 
assessments made by him alone, or where he made part of 
the assessment and the assessor made the other part; but 
the assessor in disregard of the law and of the tacts, re- 
turned said list with his oath alone attached thereto; and 
plaintiff is advised that assessment of real estate for taxa- 
tion for the years 1883 and 1884 was not made as required 
by law, and that, being illegal, no valid levy of taxes could 
be made on said assessment. 
[29] Andplaintiff further statesthat on June 19, 1883, two 
of thethree persons appointed by the Governorto con- 
stitute a board of equalization, met at the county seat, and 
after taking the oath of office, attempted to organize them- 
selves into a board of equalization by electing one of the 
two as president, and with the board so organized, the 
Clerk laid before it the said assessment list of real estate, 
and said board endeavored to equalize the same upon the 
idea that the buildings and improvements added to the 
value of the entire body of cleared lands of the plantation 
or farm on which they were situate, instead of adding to 
the value of the particular tract or lot upon which such 
buildings and improvements were situate, as required by law, 
and changes were made in said assessment lists accordingly ; 
and plaintiff isadvised thatsaid board was not legally 
[30] constituted, while it consisted of two members only, 
and was not, as thus organized, authorized to act 
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upon said assessment list, and that such acts vitiated the 
assessment as returned by the assessor, and the action of 
the board if legally organized, in adopting such rule to 
eqialize, and in changing the list accordingly, acted in 
violation of law, and rencered such assessment void, if 
otherwise legal; and that said assessment of real estate for 
taxation for 1883 and 1884, was not legally equalized as 
required by law, and that there is no valid assessment of 
the real estate of Chicot County for taxation for 1884, and 
that no valid levy of taxes could be made thereon. 

And plaintiff further states that the assessmént of the 
personal property for taxation for 1884, was not made as 
required by law ; that the assessor failed to give the notices 

and to attend at places fixed by law, to meet the tax- 
[31] payers to receive lists of their property, and to value 
thesame, and that the assessment list was not properly 
verified by the affidavits of the assessor and his assistants, and 
that by reason of the irregular and imperfect assessment 
so made, many of the largest owners and holders of per- 
sonal property were left out of the assessment list entirely, 
and so inereasing the burdens tu be borne by those placed 
in the said assessment list, and the board of equalization 
wholly failed to meet to act on the lists as returned by the 
assessor; and plaintiff is advised that there is no valid as- 
sessment of the personal property of Chicot County for 
1884, and there can be no valid levy of taxes made on said 
invalid assessment. 
And plaintiff further states that various persons having judg- 
ments inthe Circuit Court of the United States for the 
[32] Eastern District of Arkansas, against the county of 
Chicot on coupons of bonds issued to the L.R. P. B. & 
N. O. R. R. Co., and to the M.O. & R. R. R. R. Co., amount- 
ing in the aggregate to over one hundred and twenty 
thousand dollars, without waiting for a refusal on the part 
the County Court to levy a tax to pay said judgments, 
obtained various wiits of mandamus from said Court (U. 
S.), commanding said County Court to levy a tax sufficient 
to pay the aggregate amount of said judgments; and after 
the costs had accrued by the issuance, etc., of said writs of 
mandamus, in disregard of said writs and of the interest 
of the taxpayers of the county, who had not sought to 
have the amount of said judgments divided into install- 
ments for payments, an attorney of some of said judg- 
ment creditors, with or without the consent of the 
[33] others of said attorneys and creditors, by letter, 
addressed to the County Judge of the county, de- 
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manded a levy of twenty mills on the dollar in place of the 
levy required by said writs of mandamus; and afterwards 
on the third Monday in July, 1884, the County Judge, 
and some of the Justices of the Peace, assuming to be a 
Sounty Court for the purpose of levying taxes, acting un- 
der or in deference to said demand, levied a tax of twenty 
mills on the assessment lists of 1884. And that said 
judgments are upon coupons of bonds issued fraudulently, 
and for which the county and its people never received 
one dollar of bonefit; the receiving and the issue of bonds 
being in effect the taking of something for nothing, or in 
other words, a clear steal of $200,000 from the taxpayers 
of the county, if payment thereof may be enforced from 
them under the forms of law: and so having no 
[34] moral obligation on part of the taxpayers to ever 
pay one dollar, if same can be avoided by law. 

And the piaintiff further states that the County Court 
created under section 30, article 7, of the Constitution of 
Arkansas, for levying taxes and making appropriations for 
the expenses of the county, is, by section 9 of “An act to 
revise and amend the revenue laws of Arkansas,” approved 
March 31, 1883, required to meet for that purpose on the 
first Monday in July in each year, at which time the tax- 
payers of the county may attend and object to the levy of 
any specific tax for illegality. 

That said County Court tor the connty of Chicot failed 
to meet on the first Monday in July, 1884, but the County 
Judge of said county, and some of the Justices’ of the 
Peace thereof, met at the court-house on the third Monday 

in July, 1884, without authority of law, and assum- 
[35] ing to act as a County Court “ for the purpose of 

levying the county taxesand making appropriations 
for the expenses of the county,” did levy, among other 
taxes, a tax of twenty mills on the dollar to pay on the 
judgments against said county in pursuance of the demand 
made by letter as aforesaid, and against the objection of cer- 
tain taxpayers of the county who were present, and urged 
a levy in compliance with said writs of mandamus. 

And plaintiff is advised that said levy of twenty mills 
was made without proper authority and at a time not 
authorized by law, and same has no legal or binding force 
as a valid lien on the property of said county. 

The plaintiff further states that notwithstanding the 
illegality of said assessment for 1884, and the illegality of 

the equalization of the real estate, and the tailure to 
[36] equalize the assessment of the personal property and 
illegal effort to divide up the payment of the judg- 
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ments against the county, and fix a levy of twenty mills 
in place of the levy ordered by the court, and the failure 
of the County Court to meet to levy taxes at time tixed 
by law, and the meeting of the County Judge and some 
ot the Justices of the Peace ona day not authorized by 
law, and the levy by them of twenty mills without an- 
thority of law or order of court, the said twenty mills 
have been extended as a tax on the tax books of 
the county, and said tax books have been placed in 
the hands of the defendant Gaines, as collector, with 
a warrant commanding him to collect said tax, with 
other taxes extended on said tax books, and unless re- 
strained he will proceed to collect said tax of twenty mills 
from plaintiff and from the other taxpayers of said county 
to their great wrong and injury. 
[37] And plaintiff further states that the assessment 
lists of real estate amounts to $983,032, and the 
assessment list of personal property amounts to $346,385, 
und making $1,529,417 in the aggregate, and making 
for the tax upon all the property of the county as 
assessed the sum of $26,528.34, and the sum of $13.60 on 
the said property of this plaintiff. 

The premises considered, plaintiff, on behalf of himself 
and other taxpayers of Chicot County, prays a temporary 
restraining order directed to said defendant as such collec- 
tor enjoining and restraining him and his deputies from 
collecting said tax of twenty mills, or any part thereof, from 
plaintiff, and from any taxpayer, and from any property in 
said county, until the further order of this court; and that 
said defendant be summoned to answer this complaint, and 

that upon the final hearing of this cause, that such 
[38] injunction be made perpetual; and for other relief. 
D. H. Reynoups. 
STATE OF ARKANSAS, | 
County or Cutcor. 

The plaintiff, Levi H. Springer, says that he believes the 
statements in the foregoing complaint are true. 

L. H. Sprincer. 

Sworn to before me, on this twenty-first day of Novem- 
ber, 1884. 

[ SEAL. | GrorGe T. Witkrinson, Clerk. 


Having examined the annexed and foregoing complaint 
of Levi H. Springer, alleging the illegality of a tax of 
twenty mills levied on his property, and property of other 
taxpayers of Chicot County, to pay judgments in the 


—16— 


Cireuit Court of the United States for the Eastern Dis- 
trict of Arkansas, against said County of Chicot, and pray- 

ing fora temporary restraining order to enjoin and 
{39] restrain Abner Gaines, as coilector of said county, 

from collecting said twenty mill tax, or any part 
thereot, until the further order of the court; and being of 
the opinion that such temporary restraining order should 
be granted, and that a bond in the sum of $2,500 will be 
sufhcient to protect the rights of al! parties in interest 
until the case can be examined into by the court in term 
time. 

It is ordered that upon said plaintiff ting in the office 
of the clerk of the Chicot Circuit Court, a bond to be 
approved by said clerk, conditioned to pay to defendant, 
Abner Gaines, as collector of Chicot County, for the bene- 
fit of whom it may concern, the damages not exceeding 
$2,500, which may be sustained by reason of the injunction 
in this action, if it is finally decided that said injunction 

ought not to have been yvranted. 
{40] Said clerk shall issue a temporary restraining 
order, directed to said defendant, enjoining and 
restraining him from collecting, or attempting to collect, 
said twenty mill tax, or any part thereof, until the further 
order of this court. 


Given by me as Judge of the Tenth Judicial Circuit of 
the State of Arkansas. at Warren, Ark., on this the 
twenty-sixth day of November, 1884. 

Joun M. Brapxiey, Judge. 


On which complaint the following indorsement appears ; 
Filed and writ issued this December 30, 1884. 
GEORGE T. Wiikirxsox, Clerk. 
Which writ, issued on the foregoing complaint, is as fol- 
lows, to wit: 
{ 41] Summons in action by equitable proceedings. 
State of Arkansas, to shenft of Clicot county: 
You are commanded to summon Abner Gaines, as col- 
lector, to answer, in twenty days after the service of this 
summons, upon a complaint in equity, filed against him in 
the Chicot Circuit Court, by Levi H. Springer, and warn 
him that upon his failure to answer, the complaint will be 
taken for confessed ; and you will make due return of this 
summons on the first day of the next January term of said 
court. 
Witness my hand and seal of said court, this thirtieth 
day of December, 1884. 
[SEAL. ] GroreGE T. Wiikrxsonx, Clerk. 
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Which order of injunction is as follows: 
[42] Levi Il. Springer 
Vv. 
Abner Gaines, as collector of Chicot County. 


Order of Injunction. 

The State of Arkansas to Abner Gaines, as collector of 
Chicot County, Arkansas : 

You and each of your deputies are hereby enjoined and 
restrained from colleeting, or attempting to collect, from 
the plaintiff} and from any taxpayer, and from any pro- 
perty in said county, the twenty mill tax, or any part 
thereof, lévied on the third Monday in July, 1884, to pay 
certain judgments obtained in the Circuit Court of the 
United States for the Eastern District of Arkansas, until 
the further order of this court. 

Witness my hand and seal of said court, hereto attached, 
this thirtieth day of December, A. D. 1854. 

[Sea.] Grorce TT. Wintkinson, Clerk, 

Indorsed: Filed January 2, 1885. 

Ranteu L. Goopricu, Clerk. 
by W. P. Ferp, D. C. 


[45 Exhibit “E” to response of Gaines. 


Wuereas, [t has happened that the time fixed by 
law for holding the County Court, and the Cireuit Court, falls 
on the same day, to wit, on the first Monday in July, 1884 ; 

Theretore be it remembered that on this, the twenty- 
first day of July, 1884, being the time fixed by law for 
the holding of the County Court, in the event of the hap- 
pening of the meeting of the said two courts on the same 
day. 

Court met in the court room in pursuance of law in this 
‘ase made and provided. Present: The honorable HL. C. 
Newsome, presiding Judge; W. W. White, sheriff, and 
George 'T. Wilkinson, clerk. 

The Cireuit Court still being in session, ordered that this 
court adjourn to the sherift’s office, in the lower story, in 

the southeast corner of the court-house building, 
[44] which was accordingly done. 

The opeuing of the same having been proclaimed 
in due form, when the following proceedings were had, to 
wit: 

Ordered that the clerk call over the roll of justices, which 
ras done, and the following named answered to their 


hames, to wit, John Moher, L. Johnston, IL. I. Johnson, 
+) 
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L. I. Springer, John F. Scott, 8S. F. Ilorner and J. M. John- 
son, making seven (7) in all present. The following 
named were absent, to wit, Levi Hendread, G. Amborn, HI. 
P. Walsh and C. H. Kincaid, a majority of the justices of 
the county (the same constituting a quorum) being present, 
the eourt proceeded to the making ot appropriations and 
levy of taxes, as the law contemplates. 
In the matter of railroad bonds, lev ot judgement 
tax. 
Under and by Virtue of the anthority of this court, 
[45]  conterred by the act of the General Assembly of the 
State of Arkansas, approved July 25, 1868, entitled, 
“An act to be entitled an act to authorize counties to sub- 
scribe stock in railroads,” and the payment of judgments 
against this county, rendered by the Cireuit Court of the 
United States Upon COUpPOns, for interest, attached to bonds 
issued by this county under said act, there is hereby levied 
a tax of twenty nulls upon the dollar, of all the taxable 
property of this county, payable only in United States cur- 
rency, and to be collected in the same manner and at the 
sane time that other county taxes, this day levied, are col- 
lected; and the proceeds of said tax are hereby ordered to 
be paid into the registry of said the Circuit Court of the 
United States, when collected, to be applied pro rela 
[46] to the payment of the judgments of said court 
against this county, mentioned in sundry writs of 
mandamus heretofore, from said court, issued and to this 
court directed. 


STATE OF ARKANSAS, |; 
C‘ounTY oF CHIcoT. \ 


I, George T. Wilkinson, clerk of the Cireuit Court and 
ex officio clerk of the County Court, within and for the 
county and State aforesaid, do hereby certify that the pre- 
ceding two pages, and the above writing on this page 
contain true and correct copies of the orders made and 
entered in the matters therein mentioned, as the same 
appears of record in Record Book “IT” of the proceedings 
of said County Court, on pages 90 and 94, in my office. 

Witness my hand and the seal of said County Court, 
hereto aflixed, this the third day of January, 1885. 

[SeAL. | GrorGe TT. Witktnsox, Clerk. 
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147 | And on January 6, 1885, the following order was 
entered, to wit: 
United States ex rel. Austin Corbin, J. K. O. Sherwood, 

Charles EK. Lewis, E. Il. Shirk, F. B. Loomis and Charles 

v. 
Abner Gaines, as collector, and George T. Wilkinson, as 

Clerk of Chicot County Arkansas. 

And now this matter came on to be heard, upon the 
relation of the relators, for a peremptory mandamus to 
Abner Gaines, is collector, une (;eorge  ¥ Wilkinson. as 
clerk of the County of Chicot, State of Arkansas, and the 
several responses of the said Gaines and Wilkinson, as col- 
lector and clerk, to the rule issued in parsuance of said 
relation, said relators appearing by Bb. C. Brown, E. W. 
Kimball and Charles P. Redmond, and said respondents by 

o Reynolds and J. G. B. Sims, and the court 
i458} having heard the same, and -being well advised in 

the premises, doth eonsider and adjudge that said 
several responses be held for naught. 

And it is now here by the court ordered, considered and 
adjudged, that said Abner Gaines, as colleetor of Chicot 
County, Arkansas, do proceed, forthwith, to colleet, tn 
Lnited States currency only, the taxes levied by the 
County Court of Chicot County, tor the year of LSS4, to 
wit, two per cenfum of the assessed value of the taxable 
property of said county, in pursuance of the various writs 
of mandamus issued by this court to said county court, 
for the payment of the various jadgments theretofore 
rendered by this eourt mpron the coupons ot the bonds ot 
said county, issued in aid of railroads, under the act of 
July 25, 186. 

And that this he do the same as if no injunction 

[49} had been made, or issued to him by the Cireuit 

Court of Chicot County, restraining or enjoining the 

collection of said tax ; and thatthe money so collected, with- 

out diminution or costs, except legal commissions, be 
forthwith paid into the registry of this court. 

The said collector will collect the said tax as other taxes 
are collected, but without penalty upon all such taxes 
Which may be paid before the day when by law he is 
required to advertise real estate for sale tor such delin- 
quent tax. 

And that said elerk proceed to do and pertorm in the 
proper manner, and at the proper time, all and singular, 
and each and every act and thing by law required to be 


—_— | 


done in respect of toxation, for the special tax of twenty 
mills. levied by the County Court of said county, for the 
year of L884, to pay judgments of the relators recovered 

against said county in this court, the same: as to 
[50] other and general taxes levied for the year 1884; 
j and this he do the same as if no injunction had been 
made or served upon him, by and from the Cireuit Court 
of Chicot County, Arkansas. 

It is further ordered that a duly certified copy of this 
order shall forthwith be served by the marshal on said 
collector and clerk. 

To which ruling and order of the court respondent 
excepts ; and time is given him to prepare and file his bill 
of exceptions. 

And, on January 16, 1885, the following proceedings 

were had, to wit: 
[51] United States ex rel. Austin Corbin, J. K. O. Sher- 
wood, Charles E. Lewis, E. Hl. Shirk, F. B. 
Loomis and Charles R. Bissell, 
v. 
Abner Gaines, as Collector, and George T. Wilkinson, as 

Clerk of Chicot County, Arkansas. 

Come Abner Gaines, as collector,and George T. Wilkin- 
son, as clerk of Chicot County, Arkansas, by D. II. Rey- 
nolds, Esq., theirattorney, and filed their supersedeas bond, 
which is approved by the court, and also their writ of 
error and citation which are allowed, signed and sealed by 
the court. 


And, on January 19, 1885, the following proceedings 
were had, to wit: 

[52] United States ex rel. Austin Corbin, J. K. O. 
Sherwood, Charles E. Lewis, E. H. Shirk, F. B. 
Loomis and Charles R. Bissell, 

v. 

Abner Gaines, as Collector of Chicot County, Arkansas, 
and George T. Williamson, Clerk of the County Court 
of said county. 


Be it remembered, that at the hearing of this case on 
January 6, 1885, upon the petition of relators and response 
of the collectors and the response of the clerk, it was 
agreed and admitted that peremptory writs of mandamus 
were duly issued from this court commanding the County 
Court of Chicot County to levy a tax to pay judgments 
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which were duly rendered in this court in favor of the re- 
lators and others, upon coupons cut from bonds issued by 
sald county, under the provisions of an act of the General 
Assembly of the State of Arkansas. approved July 
[93] 25, 1868, and entitled “an act to authorize counties 

to subscribe stock tn railroads,’ which judgments 
amount in the aggregate to about $140,000, 


The following isa COPY of one of said writs: 
[4] UNLTED STATES OF AMERICA, 
KASTERN District or ARKANSAS. 


[on the Cirenit Conrt of the United States for said Eastern 
; District. 
United States ex rel. Charles E. Lewts, 
Ve 
Chicot County. 


The President of the United States to the County: of Chi- 
cot and the County Judge... deeeeenconsotecacocence ote coucenenees 
und Justices of the Peace of said county, constituting 
the County Court of said county, for the purpose of 
"levying taxes: 

*Wuereas, It appears of record in our said court that 
the said relator herein, upon the twenty-fourth day of 
April, L878, recovered judgment In our said court against 
said county tor the sum of $6,658.78 debt and damage, 
and $106.66 cost of suit, with six per cent. interest per 
annum thereon, upon certain coupons issued by said 
county, under provisions of an act approved July 23, 
1868, entitled an act to be entitled an act to authorize 
counties to subseribe stock in railroads, which judgment 
is in full force, less credits ; 

And, whereas, by the provisions of said act power is 
given to, and it is made the duty of said County Court to 
levy a special tax annually sufficient to pay said coupons 
as they mature (which power and duty is in no manner re- 
stricted or impaired by the Constitution of the State of 
1874). And, whereas, said county has neglected and _ re- 
fused to pay said judgment, and upon due notice, has 
failed to show any sufficient cause against the issue of a 
peremptory writ of mandamas to compel the performance 
of said duty ; 

Now, therefore, We command you and each of you so 
composing said County Court for the levy of taxes, to 
meet and convene on the first day fixed by law in July, 
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1884, for levying taxes for county purposes at the place 
appointed by law, and then and there levy a special tax on 
all taxable property of said county, Chicot, payable in 
United States currency only, to pay the said judgment, 
interest and costs, and costs of this proceeding, and that 
you cause the same to be collected at the same time and in 
the same manner other taxes are collected, and when col- 
lected, that you cause the same to be paid into the registry 
of our said court at Little Rock, without delay; and this 
levy, collection and payment vou will make and cause to 
be made in addition to all other taxes you are by law au 
thorized and required to levy at the same time. And 
hereot fail rot, and make due return, in writing, to our 
said Circuit Court, on the frst day of its next term, how 
you have executed this writ. 
In testimony whereof, llon. Morrison R. Waite, Chiet 
Justice of the Supreme Court of the United 
| SEAL] States, has caused the seal of said Cireuit Court 
to be hereunto affixed, this tenth day of May, 
A. D. 1884, and in the one hundred and eighth 
year of our independence. 3 
Attest : Raupu L. Goopvricu, Clerk. 
by W.P. Fetmop, D. C. 


[Nore —'Ihe service of this writ on the County Judge, 
alone, binds the county and the County Court to the per- 
formance of the commands of the writ. It is the duty of 
the County Judge to lay the writ before the County Court 

when convened to levy county taxes, | 
[55] The following indorsements appear on said writ: 
“Twenty. mills must be levied for 1884.” 

“In obedience to the within writ, | have summoned the 
within named Chicot County, by delivering into the hands 
of IL. C. Nusome, County Judge of said Cineot County, a 
true and correct copy of the same at his residence, in Co- 
lumbia, Chicot County, in) the astern District of Arkan 
sas, on this third day of July, A. D., D884." 

* DD. B. Russert, Marshal, 
“By H. A. Orvopp, D. M. 


‘* Marshal’s tees: 
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“ Returned and filed July 15, 1884. 
“Ratpu L. Goopricu, Clerk, 
“By W. P. Fen, D. C.” 


[56] All others. fifty-one in number. were of like 
tenor and effect, except as to names of relator and 
umount of judgement, 

That at and after said writs issued and were served by 
permission of this court, said ereditors, by indorsements on 
sald writs and otherwise, informed said County Court that 
the tevy of twenty mills on the dollar of the taxable prop- 
erty of said county, amounting to $1,520,417, which tax 
would produce about $26,528.54 less delinquencies and ex- 
penses of collection, wonld be a satisfactory compliance 
with the demands of said writs, or satisfactory levy of tax 
for 1884; and that said collection should be distributed 
pro rata among said judgment creditors, towards satisfying 
suid judgments : that no one of said creditors would re- 
celve ex ecding STS00, of said collection, and no faxpauver 

of said county would pay on said levy over 35,000 ; 
[o7]° that said tax of twenty mills was duly levied as 

shown by the order of the said County Court 
levving the sillne, a COPY ot sid order being ath @Ci- 
hibit to the response of the collector, and said tax was ex- 
tended Ol} the tux books of the county by its clerk, and 
that said tax books, were, in November, 1884, placed in 
the diands of the respondent, Gaines, as collector; that 
respondent was engaged in collectivg said taxes when the 
rule in this proceeding was served on him, on December 
5. D884. and continued to so colleet, and had collected a 
small part thereof, when on December 50, 1884, he was by 
the Judge of the Cireuit Court of Chicot County, by or- 
der made on November 26, 1884, enjoined and restrained 
from collecting said twenty mills tax, until the farther or- 
der 6f that court: and that said collector bas not been re- 

strained by the State Court from collecting any 
[58]. other taxes levied at the same time with the said 
taux of twenty mills; that, in obedience to said in- 
junction, respondent has retrained trom collecting said tax 
of twenty mills, and that said injunction suit is) stall pend- 
ing ‘and undetermined; that said writs) of mandamus 
directing the levy of said tax did not, in terms, include 
the clerk or the collector of siidl county, hor were sald 
writs served on either of them. 

These are all the facts in the case not embraced in said 
petition and response. 

And thereupon, after argument of counsel, the court 
made the following ruling and deeision : 

1. That this court acquired jurisdiction of the subject 
matter of the assessment, and of the levy and the collee- 
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tion of taxes in Chicot County for 1884, so far as the same 
related to the tax directed to be levied by its writs of 
mandamus, and that the levy of a less tax than order- 
[59] edin the writs, when made at the request of the rela- 
tors by permission of the court, did not waive or 
abridge such jurisdiction, and that the State court had 
no jurisdiction to inquire into the assessment, the levy 
or the collection of the tax, so far as the same related to 
or effected the twenty mills tax, or to restrain the collee- 
tion of such tax. 

2. That the alleged defects in said assessment and levy, 
as set out in tlie respouse of the collector and the exhibits 
thereto, are not sufficient to invalidate the assessment and 
levy, or to warrant a court in restraining the collection of 
a tax so levied thereon, 

3. That the injunction by the State court is no defense 
to this application fora mandamus to enforce the collec- 
tion of said tax of twenty mills. 

4. That the County Court of Chicot County, that levied 

said twenty mill tax, was held and the tax levied at 
[60] the time preseribed by law. 
7 d. That the writs of mandamus, as prayed tor 
against said collector and against said clerk, should be 
granted, aud it will be accordingly so done. 

To which rulings and decision of the court the respon- 
dents at the time excepted, and by leave of court, have 
reduced the admitted facts, not fully stated in the petition 
and response, and the said rulings and decisions to writ- 
ing, and here present the same to be signed and sealed and 
made apart of the record in this case, which is accord- 
ingly, on this seventh day of January, A. D. 1885. 

Ilenry C, CALDWELL, Judge. 
nd be it further remembered that on said seventh day 
of January, 1885, after the decision and judgment of the 
court were rendered and bill of exceptions noted, said 
respondent prayed for a writ of errorto the Supreme 
[61] Court of the United States, and that the same oper- 
ate as a supersedeas upon respondents’ filing a bond 
conditioned according to law, and that the court fix the 
amount of the said bond, and thereupon the court fixed 
the amount of said bond at the sum of ($3,000) three 
thousand dollars, and ordered that upon the filing and 
approval of such bond, the same to operate as a superse- 
deas, that the writ of error be granted, and respondents 
excepted to so much of said ruling as fixed the amount of 
suid bond at three thousand dollars as being excessive. 
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And it is ordered by the court that this entry bear date as 
of January 16, 1885. 
Ifenry C. CALDWELL, Judge. 


Which supersedeas bond is in the words and figures fol 
lowing, to wit: 
[62] IN THE CIRCUIT COURT OF THE UNITED 
7 STATES, 
For THE EAstTerN District oF ARKANSAS. 


United States ex rel. Austin Corbin ef a/, 
v. 

Abner Gaines, as Collector of Chicot County, Arkansas, 
and George T. Wilkinson, clerk of said county. 
Supersedeas Bond. 

Know all men by these presents, that we, Daniel HI. 
Reynolds, Robert E. Craig, Richard M. Gaines and George 
Read, are held and firmly bound unto Austin Corbin and 
others, the relators in the above entitled cause (being 
judgment creditors of Chicot County, Arkansas, at whose 
instance peremptory writs of mandamus were issued by 
said court commanding the County Court of said county 
to levy a tax, in 1884, to pay on their judgments) in the 

' full and just sum of three thousand dollars, to be 
[63] paid to said Anstin Corbin and others, the said rela- 

tors, their certain attorneys, executors, administra- 
tors or assigns, to which payment well and truly to be 
made we bind ourselves, our heirs, executors and admin- 
istrators, jointly and severally by these presents. 

Sealed with ounseals, and dated this day of Jan- 
uary, L885. 

Whereas, lately at aterm of the Circuit Court of the 
United States for the Eastern District of Arkansas, begun 
and held in the city of Little Roek on the fourth Monday 
in October, 1884, on a day in said term, in a suit depend- 
ing in said court between United States ex rel. Austin 
Corbin and others, and Abner Gaines, as Collector of 
Cliicot County, Arkansas, and George T. Wilkinson, as 
Clerk of the County Court of said county of Chicot, a 
judgment was rendered against said Abner Gaines and 

against said George T. Wilkinson, and the said 
[64] Abner Gaines and George T. Wilkinson having 
obtained a writ of error and filed a copy thereof in 
clerk’s office of the said court to reverse the judgment in 
the aforesaid suit, and a citation to the said Austin Corbin 
and others, said relators, them citing and admonishing to 
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be and appear at a Supreme Court of the United States to 
be holden at Washington on the second Monday in Octo- 
ber next. 

Now, the condition of the above obligation is such that 
if the said Abner Gaines and the said George T. Wilkin- 
son shall prosecute their writ of error to effeet, and answer 
all damages and costs, if they shall fail to make their plea 
good, then the above obligation to be void, else to remain 
in full force and virtue. 


D. Hl. Reynoups, [Seal.| 
R. E. Crate, Seal. 
R. M. GAINEs, Seal. 
GEORGE READ. Seal. | 


Indorsed: Filed January 16, 1885. 
Raueu L. Goopricu, Clerk. 


[65] Which citation is as follows: 
(66] THE UNITED STATES OF AMERICA—GnreeEtTIN«: 


To Austin Corbin, J. K. O. Sherwood, E. HW. Shirk, C. E. 
Lewis, F. Bb. Loomis and Charles R. Bissell : 

You are hereby cited and admonished to be and appear 
at a Supreme Court of the United States, to be holden at 
Washington on the second Monday in October next, pur- 
suant toa writ of error filed in the clerk’s office of the Cir- 
cuit Court of the United States for the Eastern District of 
Arkansas, wherein Abner Gaines, as Collector of Chicot 
County, Arkansas, and George T. Wilkinson, Clerk of the 
County Court of said county, are plaintiffs in error, and 
you are defendant in error, to show cantse, if any there be, 
why the judgment rendered against the said plaintiffs in 
error, as in the said writ of error mentioned, should not be 
corrected, and why speedy justice should not be done to 
the parties in that behalf. 

Witness, the Honorable Henry C. Caldwell, judge of 

the District Court, this sixteenth day of Jan- 
[SEAL]. vary A. D. 1885. 
Henry C. CaLpwe .., District Judge. 


Service acknowledged for Charles R. Bissell, January 
16, 1885. 
». P. RepMonp, Attorney. 
KBeN W. KimBauu, Attorney. 
B. C. Brown, Attorney. 
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[67] UNITED STATES OF AMERICA, 
EasTeERN District oF ARKANSAS. 

I, Ralph L. Goodrich, Clerk of the Circuit Court of the 
United States for the Eastern District of Arkansas, in the 
eighth cireuit, hereby certify that the foregoing writings 
unnexed to this certificate are true, correct and compared 
copies of the originals remaining of record in my office. 

In witness whereof, I have hereunto set my hand and 

the seal of said court, this, the twenty-fourth 
3 day of January, in the year of our Lord one 
[SEAL | thousand eight hundred and eighty-five, and 
of the Independence of the United States of 
America, the one hundred and ninth. 
Attest : Raueu L. Goopricn, Clerk. 
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Supreme Court of the uited States of America | 
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ABNER GAINES, as Collector, and GEORGE T. | 
WILKINSON, as Clerk of Chicot County, Ar- | 
kansas, shite, ee | 
Plaintiffs in Error, 
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AUSTIN CORBIN, J. K. 0. SHERWOOD, E. H.- 
“SHIRK. C: E. LEWIS, F. B- LOOMIS and CHAS. 
k. BISSELL. 


Defendants tn Error. 
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Error to the Cireuit Court of the United States for 
the Eastern District of Arkansas. 


MOTION TO DISMISS—OR AFFIRM—NOTICE THEREON 


AND 


BRIEF FOR DEFENDANTS IN ERROR. 


B. C. BROWN, © 
E. W. KIMBALL, ‘ r 
’. REDMOND, 


-«e- 


LITTLE ROCK: 
Usron Printing Company, Law PRINTERS. 


LRRD. 
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In the Supreme Court # United States 


OF AMERICA. 


MOTION TO DISMISS 


—\ND— 


MOTION TO AFFIRM. 


ABNER GAINES, as Collector, and GEORGE T. WILK- 
INSON, as Clerk of Chicot County, Arkansas, Plain- 
tiffs in Error, | 

No. —. v. 

AUSTIN CORBIN, J. K.O. SHERWOOD, E. H. SHIRK, 
C. E. LEWIS, F. B. LOOMIS, and CHARLES R, 
BISSELL, Defi ndants in Error. 


In Error to the Circuit Court of the United States for the Eastern 
District of Arkansas. 


And now come the defendants in error and relatorsin the 
court below, Austin Corbin, J. K. O. Sherwood, E. H. 
Shirk, C. E. Lewis, F. B. Loomis and Charles R. Bissell, 
and move the court to dismiss this eause and the writ of 


error issued herein to the Cireuit Court of the United 


section 


States for the Eastern District of Arkansas, on the six- 


teenth day of January, 1885. 


First. Because said writ of error is sued out upon an 
order of said Circuit Court for the enforcement of its per- 
emptory writ of mandamus, theretofore duly and regularly 
issued, and served in accordance with law and the practice 
of said court, which order is not a final judgment of said 
Circuit Court, and is, therefore, not such a judgment, order 
or proceeding as can legally be brought to this court by 


writ of error, and is not within the jurisdiction of this court. 


Seeond. Because the writ is not sued out by the real 
parties in interest, the Collector and Clerk being only 
nominal parties. 

Third. Because the record does not contain any “ assign- 


ment of errors,” as required by Sec. 997, R. 8. 


Fourth. Because the record does not contain any 


“prayer for reversal,” as required by Sec. 997, R. 8S. 

Fifth. Because there is no sufficient supersedeas bond 
(the bond by order of court below being made a super- 
sedeas.) By reason of— 

(2) The bond is not dated. 

(b) There are no proper obligees named in said bond. 

(c) There is no justification of the sureties or other 
showing of their sufficiency. 

(7) The penalty of the bond is not sufficient as a super- 


sedeas. 


Sixth. The record shows upon its face that the writ is 


sued out upon frivolous grounds. 


slice 


MOTION TO AFFIRM. 


The defendants in error also move the court to affirm 
the judgment and order of the Circuit Court, on the 
‘ ground that, although the record may show that this court 
has jurisdiction, it is manifest that the writ of error was 
sued out for delay only, and that the question on which the 
jurisdiction depends is so frivolous as not to need further 


argument, 


CHAS. P. REDMOND, 
Bb. C. BROWN, 
EK. W. KIMBALL, 


~ 


In the Supreme Court of the United States 


OF AMERICA. 


NOTICE. 


ABNER GAINES, as Collector, and GEORGE T. WILK- 
INSON, as Clerk of Chicot County, Arkansas, Plain- 
tiffs in error, 

No. —. v. 

AUSTIN CORBIN, J. K. 0. SHERWOOD, E. H. SHIRK, 
C. E. LEWIS, F. B. LOOMIS, and CHARLES R. 
BISSELL, Defendants in Error. 


Error to the Circuit Court of the United States for the Bastern 
District of Arkansas. 


To Abner Gaines, as Collector, and George T. Wilkinson, as 
Clerk, of Chicot County, Arkansas; and to D. H. Rey- 
nolds and J. G. B. Sims, Esqs., Attorneys for Gaines and 
Wilkinson : 


(JENTLEMEN :—You will please take notice, and you are 
hereby notified— 


That the defendants in error in the above entitled matter 


will, on Monday, the second day of March, 1885, move the 


— 


Supreme Court of the United States to dismiss the writ of 
error sued out by you to the Circuit Court of the United 
States for the Eastern District of Arkansas, in the above 
entitled cause, for the reasons stated in said motion and 


the brief herewith served upon you. 


And will also at same time and place move said Supreme 
Court to aflirm the judgment and order of the Circuit 
Court in this matter, because it 1s manifest that said writ 
of error was sued out for delay only, and that the questions 


raised thereby are too frivolous to need further argument. 


—— 


3 C. BROWN, 
E. W. KIMBALL, 
C. P. REDMOND. 
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In the Supreme Court {* United States 


OF AMERICA. 


ABNER GAINES, as Collector, and GEORGE T. WILK- 
INSON as Clerk of Chicot County, Arkansas, Plain- 
tiffs in Error, 

No.— v. 


AUSTIN CORBIN, J. K. O. SHERWOOD, E. H. SHIRK, 
C. E. LEWIS, F. B. LOOMIS, and CHARLES R, 
BISSELL, Defendants in Error. 


Error tothe Circuit Court of the United States for the Eastern 
District of Arkansas. 


BRIEF FOR DEFENDANT IN ERROR, 
ON MOTION TO DISMISS OR AFFIRM. 


STATEMENT OF CASE. 
The defendants in error, at various times, obtained va- 


rious and several judgments against the county of Chicot, 


— 


State of Arkansas, upon coupons cut from bonds issued by 
said county, in 1872, for stock subscribed to certain rail- 
roads, under the provisions of an act of the General As- 
sembly of the State of Arkansas, approved July 23, 1868, 
entitled “ An act to authorize counties to subscribe stock 


in railroads.” 
On the — day of May, 1884, peremptory writs of 


mandamus were duly and regularly issued in each case to 


the County Court of said county, requiring said County 
Court to levy and collect a tax upon the taxable property 
of said county for the year 1884, to pay said judgments— 
said tax when collected, to be paid into the registry of 
said Circuit Court. 

Said peremptory writs of mandamus were duly served 
upon the County Court of said county, which County 
Court obeyed said writs, and levied a tax of twenty mills 
upon the property of said county, which levy of twenty 
mills was not sufficient to pay said judgments, but which 
was, by convention between the said County Court and de- 
fendants in error, considered as a satisfactory levy for the 
year 1884—which tax of twenty mills was duly extended 
on the tax books of said county, for the year 1884, by the 
County Clerk (one of the plaintiffs in error, herein.) 

Said tax books were placed in the hands of said Gaines, 
the County Collector (and one of the plaintiffs in error), 
for collection. 

Whereupon said collector commenced to collect said 


taxes.— 


When one Levi H. Springer filed his bill in the Cir- 


ee 


. cuit Court of Chicot County, Arkansas, setting up irregu- 
larities in the assessment, equulization and levy of the 
taxes for said county, for the year 1884 and prayed for 
and obtained an injunction from said State court, on the 
collector (one of the plaintiffs in error), restraining him 
from collecting said twenty mill tax; but not restraining 
him from the collection of the other taxes (State, county 


and school) on the said tax books. 


Whereupon said collector refrained and desisted from 
collecting the said twenty mill tax, but continued to col- 
lect and does collect the other taxes (State, county and 


school) on the said tax books. 


Whereupon, the relators and defendants in error, upon 
relation filed, obtained from the Cireuit Court of the 
United States for the Eastern District of Arkansas a rule 
upon said collector, to show cause why he should not pro- 
ceed to collect said twenty mill tax in accordance with the 
peremptory mandamus of said United States Circuit 
Court, theretofore Guly issued and served upon the County 
Court of said county. 

And also upon the Clerk of said county to show cause 
why he should not perform his various duties as Clerk in 
relation to the collection of said tax, as prescribed by 
law— 

To which rule said collector and clerk, respondents, 


made answer— 


The clerk, that he was willing and ready to perform his 


duties in question. 


—_ = 


The collector that he was restrained from collecting said 


tax by the injunction from said State court. 


Whereupon, the matters arising upon said rule and the 
responses thereto were submitted tothe court. And the 
court, upon consideration thereof, ordered that said clerk 
should proceed to the performance of his duties in the prem- 


ises as required by law. 


And that said collector proceed to the collection of said 


twenty mill tax, notwithstanding said injunction. 


To which order of the court the said collector and 
clerk—plaintiffs in error—excepted, and sued out the writ 


of error herein. 
GROUNDS OF MOTION TO DISMISS. 


First—The first ground for the motion to dismiss is, 
that this court has no jurisdiction, because the order of 
the court excepted to, is not a final judgment—from 
which a writ of error will lie. The order of the 
court being not upon an original proceeding for award- 
ing a mandamus, but on an order to enforce a peremptory 
mandamus theretofore (in May, 1884), issued to the County 
Court to compei the levy and collection of a tax to pay re- 


lators’ judgments. 


The clerk entered the order of the County Court for the 
twenty mill tax, reciting therein the peremptory man- 
damus of the United States Court; the collector found the 
twenty mill special tax on his taxbooks, for the purpose of 
paying the United States Court judgments. The clerk 


and collector were both cognizant of the mandamus for 


—t 


—t 


—1li— : 


the twenty mill tax issued in May, 1884; they knew in 
fact, and as officers of the county were legally charged 
with notice of the peremptory mandamus to the County 


Court, for the levy and collection of this tax ; and of their 


duty, as county officers, to obey it; although, they were 


not specifically and in terms named in the writ. 


It is contended that this is a proceeding to enforce the 
peremptory writ issued to the County Court, in May, 1884. 
That it isnot an original proceeding for the award of a 


peremptory mandamus, from which this court has held a 


writ of error will lie. 


A writ of error could have been taken (under the rulings 
of this court) to the order awarding the peremptory writ 
to the County Court to levy and collect this tax (that was 


not done), but no writ of error will lie to the order in this 


_ matter, because this is simply an interlocutory order, in the 


nature of an attachment for contempt for refusing obedi- 


‘ence to the peremptory writ already issued to the County 


Court. 


It was made the duty of the county authorities, by the 
statute authorizing the issue of these bonds, to lery and 
collect a tax to be collected as other couty taxes, to pay the 
bonds and coupons on which these judgments were 


recovered. 


Personal service of that writ upon the clerk and collec- 
tor was not necessary; service upon the County Court 


bound the county and all officers of the county having any 


—)_ 


function to perform in the levy and collection of this 


tax. 
See— 
High on Extraordinary Remedies, séc. 573. 
King v. Mayor of Fowney, 5 Dow & Ry., 614. 


The Mavor v. Lord, 9 Wall., 413. 


Commissioners v. Sellew, 99 U. S., 624. 
Labette Co. v. United States, ex rel. 112 U. S., 
217. 
The original mandamus to the County Court was there- 
tore addressed, substantially (if not in terms), to the colleec- 


tor and clerk, and its commands included them. 


This, then, is merely a proceeding to enforce that writ. 
And that writ having issued, and no writ of error being 
taken to the order awarding it, these respondents have 
had their day in court. And the order now made for the 
enforcement of that writ, is‘an interlocutory proceeding, 
and not a final judgment from which a writ of error will 
lie. 

Second—The second ground for dismissal is, that the 
writ of error is not sued out by the real parties in interest ; 
the clerk and collector, as such, manifestly have no inter- 
est in this proceeding; they are mere nominal parties ; 
their duties in the premises are only ministerial. The 
real parties in interest are the judgment creditors, defend- 
ants in error on the one side, and the taxpayers of the 


county, or their representative, the County Court, which 


a — 
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administers the county finances, upon the other side. But 
the clerk and collector have no interest, whatever, in the 


event of this proceeding. 


It is held in Farmers Loan and Trust Company v. 
Waterman, 106 U. S., 265—Syllabus—“ A party to a suit 
can not appeal from a decree therein rendered, if he is not 


thereby affected.” 


Third—The third ground of dismissal is, that the ree- 
ord does not contain any assignment of errors, as required 


by section 997, Revised Statutes. 


“ There shall be annexed to and returned with any writ 
of error for the removal of a cause, at the day and place 
therein mentioned, an authenticated transcript of the rec- 
ord, an assignment of errors, and a prayer for reversal, 


with a citation to the adverse party.” 


That an assignment of errors shall accompany the writ, 
is a positive requirement of the statute, and is reinforced 
by a recent amendment of the rules of this court, previous 

_to the issuance of the writ in this cause. (Rule 8, sec. 1.) 
It is submitted, that a record that does not contain what 


the statute and the rules of this court positively require, 


‘is not sufficient to maintain its standing on the docket of 


this court. 


Section 3, Rule 8, of this court provides that no cause 


shall be heard here until there is a complete record. Can 


the record be complete without an assignment of errors as 
prescribed by the statute and rules of this court? 


Fourth—The fourth ground is substantially the same as 


_ the preceding. 


ar. 


There is NO PRAYER FOR REVERSAL in the records a 


required by Section 997, Revised Statutes. 


Fifth—The fifth ground for dismissal is, that there is no 
sufficient or proper bond filed, as required by Section 1000, 


Revised Statutes. 


a—The bond has no date (Record, m. p. 63), and is there- 


fore informal, imperfect and insufficient. 


6—There are no proper obligees named in the bond; it 
is given to Austin Corbin and others, but does not state 


who the others are. 


In Mandeville v. Riggs, 2 Peters, 490, it was in sub- 
stance held, that it was ground for dismissal of an appeal, 
where only one of several appellants was obligor in the 
appeal bond. Why does not the principle apply where 
only one of the defendants in error is named as obligee in 
the bond? In that case, the court said, page 490: “ An 
objection was taken at the argument as to the regularity 
of the appeal, it having been claimed’ by all the defend- 
ants against whom the decree was made, and the appeal 
bond having been given ‘by Mandeville only. The objec- 
tion, if it had been material in this case, ought to have 
been taken by way of preliminary motion to dismiss the 
appeal for irregularity, on account of the failure to give 


the proper appeal bond.” 
c—Because there is no justification of the sureties in 
the bond, to show that the same is sufficient. 


d—The penalty of the bond is not of sufficient amount 


to operate a supersedeas. 


— 


ai. 


The bond in this case was ordered to operate a superse- 


deas. Record, m. p. 61. 


This court, in case of Joseph Davis, Collector, v. Austin 
Corbin et al., 112 U. S., 36, held that the whole amount of 
the tax to be levied in cases of this character, was the 
amount in controversy, and upon which the jurisdiction 
of this court depended. The amount of the tax in this 


ease is $26,000. Record, m. p. 56. 


The penalty of the bond must be sufficient, where it 
operates a supersedeas, to cover the whole amount of the 


judgment. 


This court so held in Catlett v. Brodie, 9 Wheat., 553, 
Syllabus—* The bond required by the last clause of the 
twenty-second section of the Judiciary Act (1 Stats. at- 
Large, 84) must be suflicient to secure the whole judg- 
ment, in case it should be aflirmed, if the writ of error 


operate as a supersedeas,” 


There was no discretion to be exercised by the judge tak- 
ing the bond to make its penalty less than the amount in- 
volved. This court so indicated in the case of Stafford v. 
The Union Bank of Louisiana, 16 How., 140—at page 140, 
itis said: “If this construction of the statute be adhered 
to, the amount of the bond given on the appeal must be 
the amount of the judgment or decree. There is no dis- 
cretion to be exercised by the judge taking the bond, 
where the appeal or writ of error is to operate as a super- 
sedeas. This rule was established in 1817, and it has been 


adhered to ever since.” 


—16— 


The question of the sufficiency of the bond, can now, 
after the issuance of the writ and approval of the bond by 
the court below, only be determined in this court. The 
issuance of the writ of error gives jurisdiction to this court, 


and ousts that of the Circuit Court. 


Again, as to the amount of this bond. It appears on its 
face to be insufficient as a supersedeas bond, in any case, in 
this court. The bond is for only $3,000. (Record, m. p. 
62.) The amount in controversy in any cause in this court, 
to sustain the jurisdiction, must be at least $5,000. Con- 
sequently no supersedeas bond for less than $5,000 can be 


sufficient in this court. 


We think, therefore, the bond is clearly insufficient. A 
good bond is a prerequisite to maintain a standing in this 


court. Revised Statutes, sec. 1000. 


Sixth—The sixth ground for dismissal is, that a bare 
inspection of the record shows the writ to have been sued 
out upon frivolous grounds, and in direct opposition to the 
repeated rulings of this court: That no injunction from a 
State court can interfere with the process of the courts of 


the United States. 
Riggs v. Johnson County, 6 Wall., 196. 
Amy v. The Supervisors, 11 Wall., 138. 

N. Bb. Counsel are aware that some of the grounds for 
dismissal, urged by them, are very technical. But it is con- 
tended their technicality is amply compensated for, and 
condoned by the frivolousness of the grounds upon which 


the writ is sued out. 


oe 
UPON MOTION TO AFFIRM. 


The judgment below should be affirmed. The only 
question raised is as to the force of an injunction from a 
State court to restrain the process of a court of the United 


States. 
Riggs v. Johnson County, 6 Wall., 196. . 
Amy v. Supervisors, 11 Wall., 138. 


It was alleged in the court below that the writ of man- 
-damus, if issued, would be premature, because no default 
in the performance of the duties of collector and clerk had 
been shown. This question is fully discussed and disposed 

of in the recent ease of Labette County v. The United 


States, ex rel. Moulton, 112 U. 8., 217. 


County Commissioners of the County of Chero- 
kee v. Wilson. 109 U. 8., 621. 


It is submitted no plainer case for affirmance under the 


rule could be made. It is too plain to require argument. 
Respectfully submitted, by 
CHAS. P. REDMOND, 
B. C. BROWN, 
EK. W. KIMBALL, 


Counsel for Defendants in Error. 
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SUPREME COURT OF THE UNITED STATES. 
OcTOBER TERM, 1886. 
No. 401. 


WILLIAM H. ROBERTSON, COLLECTOR OF THE PORT OF 
NEW YORK, PLAINTIFF IN ERROR, 


vs. 
WILLIAM J. MATHESON AND JAMES A. STEELE. 
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IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE 
SOUTHERN DISTRICT OF NEW YORK, 


INDEX. 

Original. Print. 

TO MRE incur cnanccadus eeemsdebunabhinks ades ccomeuneeneees 1 1 
Se CORED GD BEG iccce ceed entncnnéns cocncd séncee cececeiuees 2 1 
ee Ge NED GON Bicncin didn Genes thecec cocnds c0ee 000s eens 3 2 
ID cn dne ve conncs encues ane iectinesssedeeetes eenaummeanninin 3 2 
RIED cave snccda daconeabeosvbaes didks conces cotecsennueennene 5 2 
SEs 00.04 00 tke cons mncnebnenbbeb ck etndes cbbe ebendanene 7 3 
ee er Rss coce cncnnds anee eens ccscoccucess cancensned eimen 8 4 
I «1: iinbnt nies decivenneineanmieienaessabettheoes cies 9 4 
FEOMTING ONG VETAICS 22.200 ccc coce cc cc cc cc ccc cccc cs cocccs cc cece cece ses ll 5 
CGE SOP FRG RMIONE ooo 000 000 00 00 cscs once c000 cc ccc cone s coesee coesces 13 6 
GR: buns cces cntnen conendones itidnensens ceapeeceeueibeneneth 15 7 
Be SU CSNEIIED oc cc ws enccns 460006 60 6esdne connss oc ce conn ne sueesanenes 18 7 
Seaeeeny of FUSE, TUGEY TENGE soccse cocnnce cocece coccceneesseses 22 9 
eateaases OF BURRS We TUUMMRGE cc ccd cocces ccc cccceccoces weceses 35 13 
SRD ecco cncnnt 6606 60000s aeaees ceucen veces cone concent cose neeenelen 4] 15 
BATRORIREED CE GEREED ccmans sndnde cocnde cnsddssacede cocces cece snes onsen 45 16 
EE Bh GENE cnccin nd 6nsd veces cdnedecobess pews cocncecce coassesoenn 47 16 
GENE cnnces caonnse cdeede Kone ceseny c8eees csenee cece ee coeces ecesennnee 49 17 


I I tin oie 


soe tle 


eA a, i Rae 08 Bh Aes ee 


eae ae 


* 


{- 


ROBERTSON, COLLECTOR, &C., VS. MATHESON ET AL, 1 
1 Unirep STATES OF AMERICA, 88: 


The President of the United States to the judges of the circuit court of 
the United States for the southern district of New York, greeting : 
Becouse in the records and proceedings, and also in the rendition of the 

judgment of a plea which is in the said circuit court before you, between 


‘William J. Matheson aud James A. Steele, plaintiffs, and W illiam H. Rob- 
ertson, defendant, a manifest error hach happened to the great damage of 


the said William-H. Robertson, as by his complaint appears. We being 
willing that the error, if any hath been, should be duly corrected, and full 
and speedy justice done to the party aforesaid in this behalf, do command 


-you, if judgment be therein given, that under your seal, distinctly and 
.openly, you send the record and proceedings aforesaid, with all things con- 


cerning the same, to the Supreme Court of the United States, together 
with this w rit, so that you may have the same at Washington on the third 
Monday of the October term, eighteen hundred and ejghtv-four, in the 
said Supreme Court to be then and there held, that, the record and pro- 


‘ceedings aforesaid being inspected, the said Supreme Court may cause 
‘ further to be done thereon to correct that error what of right and accord- 


ing to the laws and customs of the United States should be done. 
Witness the honorable Morrison R. Waite, Chief Justice of the said 


, Supreme Court, the 10th day of Cletober, in the vear of our Lord one 


thousand eight hundred and eighty-four. 
[SEAL. ] TIMOTHY GRIFFITH, 
Clerk. 
The foregoing writ is hereby allowed. 


ADDISON BROWN. 


2 UNITED STATES OF AMERICA, 
Southern District of New ork. NN: 

I, Timothy Griffith, clerk of the cireuit court of the United States of 
America for the southern district of New York, in the second cireuit, by 
virtue of the foregoing writ of error, and in obedience thereto, do hereby 
certify that the following pages numbered from three to forty-three, in- 
clusive, contain a true and frue and complete transcript of the record and 
proceedings wad in said court in the case of William H. Robertson, plaint- 
iff in error, against William J. Matheson and James A. Steele, defendants 
in error, as the same remain of record and on file in said office. 

In testimony whereof I have caused the seal of the said court to be 
hereunto affixed at the city of New York, in the southern district of New 
York, in the second circuit, this fourteenth day of October, in the vear of 
our Lord one thousand eight hundred and eighty-four, and of the Independ- 
ence of the United States the one hundred and ninth. 

[SEAL. | TIMOTHY GRIFFITH, 

Clerk. 

(Indorsed : ) 8365. U. S. Supreme Court. William H. Robertson, 
plaintiff in error, against William J. ‘tatheson & ano, , defendants in error. 
Writ of error. Elihu Root, attorney re plaintiff in error. Service of 
copy of the within writ of error is herel ww admitted this 10th day of ~ng 
tober, 1884. Hartley & Coleman, attorne vs for defendants in error. U., 
S. circuit court. Filed Oct. 10, 1884. Timothy Griffith, clerk. 


9906——— ] 


ROBERTSON, COLLECTOR, &C.. VS. MATHESON ET AL. 
3 SUPREME CouURT OF THE STATE OF NEW YORK, 
City and County of New York: 


WittiamM J. MATHESON AND JAMES A, 
Steele, plaintiffs, 
against 
Witiiam H. Ropertson, DEFENDANT.) 


. Summons, 
' 


To the above-named defendant : 

You are hereby summoned to answer the complaint in this action, and 
to serve a copy of your answer on the plaintiffs’ attorneys within twenty 
days after the service of this summons, exclusive of the day of service ; 
and in case of your failure to appear or answer, judgment will be taken 
against you by default, for the relief demanded in the complaint. 

Dated New York, January 11, 1883. 

HARTLEY & COLEMAN, 
Plaintiffs’ Attorneys. 


Office and post-office address, 62 Wall street, New York City. 


4 (Indorsed:) N. Y.supreme court. W.J. Matheson etal.,against 
William H. Robertson, Summons. Hartley & Coleman, pl’ffs’ 
attorneys, 62 Wall street, New York City. 


123. 


5 The President of the United States of America to the judges of 
the supreme court of the State of New York, greeting : 


We, for certain reasons, being desirous that our cireuit court of the 
United States for the southern district of New York, in the second cir- 
cuit, shall be certified of a certain cause, commenced before you against 
William H. Robertson, defendant, by William J. Matheson & ano’r, 
plaintiffs, do therefore command you that the record and proceedings in 
said cause you distinctly and openly send to the said cireuit court, at the 
city of New York, on the 2d day of February, 1883, as fully and amply 
as the same are remaining before you, by whatever names the said parties 
may be called therein, together with this writ, that our said court may 
cause to be further done thereupon what of right ought to be done. 

Witness, Morrison R. Waite, esquire, Chief Justice of the Supreme 
Court of the United States, the 27 day of January, in the year one thou- 
sand eight hundred and eighty-three. 

[L. 8. ] JOSEPH M. DEUEL, 

Clerk. 

Srewart L. Wooprorp, 

United States Attorney, Attorney for Defendant. 


6 (Indorsed:) 8365. U.S. cireuit court. ‘W. J. Matheson & ano’r 

vs. William H. Robertson. Copy certiorari. Elihu Root, U. 8. 
attorney, attorney for defendant. Take notice that the within is a copy of a 
certiorari this day issued out of the circuit court of the United States for the 
southern district of New York. New York, January 27, 1883. Yours, 
Stewart L. Woodford, U.S. attorney, attorney for defendant. To Hart- 
ley & Coleman, plaintiffs’ attorney. 


ROBERTSON, COLLECTOR, &C., VS. MATHESON ET AL. 3 


7 Supreme court of the State of New York, city and county of New 
York. 
WILLIAM J. MATHESON AND JAMES A, STEELE 
plaintiffs - : 
| enmee - Complaint. 
against 


WituramM H. Ropertson, DEFENDANT. 


Plaintiffs complain : 
That the defendant was, during the times hereinafter named, col- 
lector of customs of the United States at the port of New York. 

2d. That plaintiffs were, during said times, partners in trade, under the 
firm name of W. J. Matheson & Company, and as such duly imported 
and entered at the port of New York the goods described in the bill of 
particulars annexed, 

3d. That plaintiffs in order to obtain said goods were compelled to pay 
the defendant, as such collector, in excess of the lawful rate of duty on said 
goods, and of the amount required by law, the sum of fourteen hundred 
and ninety-five ,7,% dollars. 

4th. That plaintiffs filed with said defendant due and_ timely protests, 
in writing, upon each entry of said goods against his decision exacting such 
duty, setting forth distinctly and specifically the ground of objection 
thereto. 

5th. That plaintiffs made due and timely appeals on each entry to the 
Secretary of the Treasury, who affirmed the decision of the defendant upon 
certain of said entries, and as to the rest, neglected for more than ninety 
days, as well from the dates of said appeals as prior to the commencement 
of this action, to decide said appeals. 

6th. That the bill of particulars hereto annexed states for each im- 
portation separately the date of entry at the custom-house, of the payment 
of duty in excess, of the filing of said protests, ot the appeal to the Secre- 
tary of the Treasury, and of his decision thereon, if rendered ; together 
with the other particulars required by law ; and is ‘made a part thereof, 

7th. The said sum, so exacted as aforesaid, has never been repaid to 
plaintiffs, and is still due and owing to them. 

Wherefore plaintiffs demand judgment against defendant for the sum so 
exacted as aforesaid with interest on the several sums named in the bill of 
particulars, from the several dates of payment as appear thereby, together 
with the costs and disbursements of this action. 

HARTLEY & COLEMAN, 
Attorneys for Plaintiffs. 
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ROBERTSON, COLLECTOR, &C., VS. MATHESON ET AL. 


8 BILL OF PARTICULARS. 


Name of importer (for all the importations), W. J. Matheson & Co. 


Protest 
filed 
Dateof Dateof Amount and date Date of 
Description Name of Whence Dateof entryat payment ofduty ofappeal Secre- 
of goods. vessel. imported. invoice. custom- ofduties illegally to Sec- tary's 
house. inexcess. exacted. retary of decision. 
the 
Treasury. 
1882 1882. 1882. 1882. 1882. 
Bromo-fluo'esic Cimbria ... Hamburg... Jan. 31 Feb. 25 Feb. 25 153 50 July 6 Oct. 14 
acid, &c. ! Donau..... Bremen. ..: Feb. 17 Mar. 17. Mar. 17 153 50 May 29 s 


Allemania. Hamburg... Mar.16 Ap. 7; Ap. 7 153 50 July 6 None. 


Cimbria.. . Mar. 22 Ap. 13: Ap. 13 153 50 «6June 20 Oct. 14 
Lessing... ” Ap. 27 May 17 May 17, 161 20 ane <a 
Frisia. ... _ May 244 June lO June 10 14400 July 6 ae 
Cimbria. . - June 21 July 10 July 10) 432 00 oe ae 
- Aug: 2 Aug.22 | Aug. 22 144 Oct. 7 — 
g United States circuit court, southern distriet of New York. 


WILLIAM J. MATHESON & ANO’R ) 
VETSUS » 
W. H. Ropertson, COLLECTOR, ETC. | 


The answer of the defendant herein, by Stewart L. Woodford, his at- 
terney, to the complaint of the plaintiffs in the above-entitled action. 

I. He admits that he was, at the times in said complaint mentioned, 
collector of the port of New York, and in such official capacity received 
payment from the plaintiffs for and on account of duties due to the United 
States, under the laws thereof, upon certain importations of merchandise 
imported by said plaintiffs into the port of New York from foreign coun- 
tries. 

II. He alleges that any and all moneys received by him from plaintiffs 
at the times in said complaint mentioned, were paid by said plaintiffs as 
a debt due by them to the United States, and not otherwise; and were 
received by defendant by virtue of his office, as said collector and under 


the direction of the Secretary of the Treasury, and for and on account of 


the United States, and were forthwith thereafter and before the eommence- 
ment of this action, or the service of any protest, paid into the Treasury 
of the United States; and that the amount of said moneys, so received from 
plaintiffs, were the amounts due from them to the United States, accord- 
ing to the rate of duty imposed by law upon the several articles of mer- 
chandise by them imported and assessed with the duty, and no other sums 
than duties regularly assessed, and ascertained and liquidated according to 
law upon the plaintiffs’ import entry thereof were collected or received by 
defendant from the plaintiffs. 

1II. And defendant further answering, denies that he has at this time 
sufficient information to form a belief as to the precise description of the 
merchandise contained in the several packages referred to in the said com- 
plaint, by the marks and numbers and description there given, except in 
so far as to state, and defendant herein answering doth aver and state, that 
said merchandise was not dutiable according to the laws of the United 
States, at the rates specified in the complaint, 


aetna 
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IV. And defendant further answering admits that plaintiffs filed with 
defendant certain protests, but he denies that he has sufficient information 
to form a belief as to whether, upon the importations in question, protests 
and appeals were made by the plaintiffs, conformable to the laws of the 
United States, and defendant leaves plaintiffs to make such proof thereof as 
they may be advised, | 

V. And as to any other allegations in said complaint contained, not 
hereinbefore fully answered or admitted, defendant denies the same, and 
each thereof, and leaves the plaintiffs to make such proof thereof as they 
may be advised, 

Wherefore defendant demands judgment, that the complaint be dis- 
missed with costs, 

STEWART L. WOODFORD, 
("nited States Attorney, Attorney for Defendant. 


10 SouTHERN District or New York, 
( ity and County of New York, ss: 

W. H. Robertson, being duly sworn, says that he is the defendant above 
named, and that the foregoing answer is true to his own knowledge except 
as to the matters therein stated to be alleged on information and _ belief, 
and as to those matters he believes it to be true. 


Sworn to before me this day of 188 . 


’ 
Notary Public, New York County. 


(Indorsed: ) 8365. U.S. circuit court, southern district of New York. 
W. J. Matheson & ano’r, vs. W. H. Robertson, collector, ete. Answer. 
Stewart L. Woodford, United States attorney, attorney fordefendant. Due 
service of a copy of the withia answer is hereby admitted. New York, 

188. plaintiffs’ attorney’. To Hartley & Coleman, 
plaintiffs’ attorney’. 


11 At a stated term of the circuit court of the United States of 
America for the southern district of New York, in the second cir- 
cuit, held at the United States court-rooms, in the city of New York, on 
Thursday, the seventh day of February, in the year of our Lord one 
thousand eight hundred and eighty-four. 
Present, the honorable Hoyt H. Wheeler, judge. 


WILLIAM J. MATHESON ET AL. 
vs, » 8365. 
Wituiiam H. Rogertson. — ) 


Now comes the plaintiffs, by Hartley & Coleman, their attorneys, and 
move the trial of this cause. Likewise comes the defendant, by his at- 
torney, Elihu Root, U.S. attorney. Thereupon a jury is empaneled and 
the cause proceeds to trial. After hearing the evidence of the parties, the 
argument of counsel, and the instructions of the court, on Friday, Febru- 
ary 8, 1884, the jury retire, and on their return render a verdict whereby 
they find for the plaintiffs. 


ROBERTSON, COLLECTOR, &C., VS. MATHESON BT AL. 


Counsel consent, in open court, that the amount of said verdict is to be 
adjusted at the custom-house. 
12 The court orders that a certificate of probable cause be enen‘ered 
herein, and that the defendant have a stay of proceedings on said 
verdict for ninety days. 


13 At a stated term of the circuit court of the United States of 
America tor the southern district of New York, in the second cir- 
cuit, held a: the United States court-rooms, in the city of New York, on 
Thursday, the second day of October, in the year of our Lord one thou- 
sand eight hundred and eightv -four. 
Present, the honorable Wm. J. Wallace, circuit judge. 


WILLIAM J. MATHESON ET ati 
8. Ss 


WittiAmM H. RoBertson. j 


365. 


(On margin:) Form assented to. W. W. A. 


This cause having been brought to trial and a verdict therein having 
been rendered for the pl: aintiffs, the amount subject to adjustment at the 
custom-house, under the direction of the court, now, therefore, it appear- 
ing from a report of the New York custom-house that there is due the 
plaintiffs under the principles of said verdict on the following import en- 

, tries of merchandise as follows, viz: 
Per Cimbria, No. 26058, paid nr ae 
* Donan, “« 634696, Mar. 17, 
Allemania, “ 45719, “© April 17, 
Cimbria, “ 48551, “ 12 
Lessing, “ 648459, May 17, 
Frisia, “ 76008, June 10, 
Per Cimbria, No. 88158, paid July 
m do. “ 100451, “ Aug. 


’ 


$1,489 


Now, on motion of Hartley & Coleman, plaintiffs’ attorneys, the U.S. 
attorney for defendant appearing, ordered that judgment be entered for the 
sum of fourteen hundred and eighty-nine dollars and seventy cents, prin- 
cipal, with interest on each of the several sums above named from the date 
of payment thereof as above expressed to the date of entry of judgment, 
and for the costs and disbursements herein to be taxed, and that a certifi- 
eate of probable cause be also inserted in said judgment. 

WM. J. WALLACE, 
Judge. 


(Endorsed:) 8365. U.S. circuit court, southern district of N. Y. 
W.J. Matheson et al. vs. W. H. Robertson. Judgment order. U.S. cir- 
cuit court. Filed Oct. 2,1884. Timothy Griffith, clerk. Hartley & Cole- 
man, pl’ffs’ att’ys, 62 Wall st., N. Y. City. 
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WintiaAmM J. MATHESON & AL. ) 
- No. SS) 


Us, 
Winttram H. Roperrsoyn. 


Judgment. 


The issues in this action having been brought on for trial before the 
honorable Hoyt H. Wheeler, judge, and a jury, at a stated term of the 
cireuit court of the United States for the southern district of New York, 
in the second circuit, held at the U.S. court-rooms, in the city of New 
York, on the third Monday of October, 1883, and the issues having been 
tried, and a verdict for the plaintiffs having been duly rendered by said 
jury on the 8th day of February, 1884, for a sum to be computed at the 
New York custom-house; and said computation having been made and 
confirmed by order of the court, whereby it appears that the principal sum 

due under said verdict is fourteen hundred and eighty-nine dollars 
16 and seventy cents (31,489.70), with interest to be computed, and 
said interest having been computed and adjusted in the sum of two 
hundred and ten ,5), dollars, and plaintiffs’ costs and disbursements hav- 
ing been taken and adjusted in the sum of fifty-two dollars and eighty-five 
cents (852.85): Now, on motion of Hartley & Coleman, plaintiffs’ attor- 
neys, it is adjudged that said plaintiffs recover of said defendant the sum 
of fourteen hundred and eighty-nine dollars and seventy cents ($1,489.70), 
the amount so found by the jury, with two hundred and ten +3; dollars, 
being interest thereon, together with fifty-two dollars and eighty-five cents 
($52.85) costs and disbursements, amounting in the whole to the sum of 
seventeen hundred and fifty-three ~,9, dollars. And it is hereby certified 
under the statute in such case made and provided that the defendant 
17 had probable cause in making the exaction of the plaintiffs hereto- 
fore complained of, 

Judgment signed this 9th day of October, 1334. 

JOHN A. SHIELDS, 
Deputy CUk. 

(Endorsed :) 8365. U.S. cireuit court, southern dist. of N. Y.  W. 
J. Matheson & al. vs. W. H. Robertson. Judgment record. U.S. cir- 
cuit court. Filed October 9, 1884, 2 p.m. Timothy Griffith, clerk. 


18 United States circuit court. southern district of New York. 


WILLIAM -. MATHESON ET AL. 
vs, | ones 
, . - 8365. 
WinuiAmM H. RoBertson, AS COLLECTOR OF | 
the port of New York. 


Be it remembered that this action came on for trial before the Hon. 
Hoyt H. Wheeler, district judge, and a jury, at a stated term of this court 
held at the city of New York, in said district, the 7th day of February, 
1884, whereupon the following, among other things, occurred, viz, the 
plaintiffs, to maintain the issues on their part, showed that in the year 
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1882, at the times and by the vessels mentioned in their bill of particu- 
lars, they imported and entered at the port of New York the merchandise 
therein, mentioned, to wit, certain bromo-fluoresic acid; that all of said im- 
portations were described in the consular invoices thereof delivered 
19 to defendant, collector, at the time of and accompanying the entry 
as bromo-fluoresic acid, and all except that by the Frisia, June | 
10th, 1882, were entered by the plaintiffs as aniline dyes, in compliance 
with what the plaintiffs understood from their custom-house broker to be 
the custom-house practice and requirements in order to get possession of 4 
their goods, and that the latter importation was entered as bromo-fluoresic 
acid ; and that all of said importations were by the defendant classified for 
duty as aniline dyes, at the rate of fifty cents per pound and thirty-five 
per centum ad valorem, and that the plaintiffs paid said duties under pro- 
tests in writing, signed by them and addressed to the said collector of cus- 
toms, in which they stated that they protested against the collector’s de- 
cision as to the rate and amount of duties to be paid on brumo-fluoresic 
acid, entered by them for consumption at certain specified dates, which 
were the dates mentioned in the bill of particulars, “because it is an acid 
used” for chemical or manufacturing purposes, free of duty as 
90) “ner the free list of the tariff;” and that they paid the excess of ; 
duty under compulsion, solely to get the goods, 
Evidence was given on behalf of the plaintiffs that acids are frequently 
and extensively used in the production of, and as, dyes and colors, and , 
among others, including picric and nitro-picrie acids, nitric acid, muriatic, 
acetic, tartaric, sulphuric, arsenious, and oxalic acids, specifically named in 
‘the tariff under the denominacion of acids dutiable or free. 
There was no contradiction of this evidence. ) } 
Evidence was also given on behalf of the plaintiffs that bromo-fluoresic | 
acid is an acid used for chemical and manufacturing purposes, and it was 
conceded by the defendant’s counsel that he had no evidence tending to | 
show that this article is not an acid used for chemical and manufacturing } 
purposes, , 
Evidence was given on behalf of the plaintiffs that bromo-fluoresic ' 
acid is not an aniline dye, and contained no aniline; that it was not a 


derivative, or product, direct or remote, of aniline ; that the commer- | 
21 cial designation of the goods in dispute i in the trade and commerce j 
of the United States w: as bromo-Bucrese! ‘ic acid, or B. F. acid, so far 
as it has been dealt in and acquires a name commerce ‘ally ; ; the plaintiffstated | 
in evidence that, so far as he knew, he was the oily importe rof this ar- | 
ticle, except one ‘other firm which had imported it for the same consumer 


for whom the plaintiff imported it. 

That after importation it was manufactured into various infeies ma- 
terials or pigments for wall papers, being chemically combined with 

rarious bases thus forming new chemical compounds or salts. 

Evidence was also given by dealers in aniline dyes and colors generally 
that bromo-fluoresic acid was not commercially known as aniline dye or 
color, nor was it bought or sold in the markets of this country under that 
designation ; various other articles, however, do exist and are bought and 
sold here as aniline dyes and colors and under such general commercial 
designation with subordinate specific names. 
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ae 


22 As to the relations existing between “ eosine ” and “ bromo-fluo- 


resic acid,” the following testimony was given, on behalf of the 
plaintiffs, by professor oy, 4 4s president of the Stevens Institute 
‘of Techne logy, in Hoboken, N. J.,an expert chemist, especially in aniline 
‘dyes and kindred subjects. 
[am acquainted with the commercial article known as eosine. 
Q. Will you state whether there are differences between the eosine of 


‘commerce and this article, the bromo-fluoresic acid ? 


A. This article, in the first place, as [ understand it, cannot properly 
‘be described as a dy e-stuff. It isnot fit for commercial use as a Jye-stuff 
It has dyeing properties, so that a chemist in his laboratory, in testing it, 
ean dye a fragment of silk or wool with it sufficiently to assure himself 
that it gives a certain color, which is one of the tests to recognize and 
distinguish that substance from some other. But for use for commercial 
purposes as a dye it is unfit, chiefly on account of its lack of solubility 

in water. It has very little solubility in water, and therefore could 


23 not be conveniently and practically applied as a dye-stuff. 


Q. It would require, then, further manipulation, or, rather, it 


‘would have to become « new body by the action of some other chemical 


substance before it would become a dye-stuff? 

A. It would have to become a new body in the sense that it would have 
to combine with something else in order to be practically used as an effi- 
cient dye-stuff. 

Q. What is the particular use, as far as you know, of bromo-fluoresie 
acid ? 

A. It is used as a raw material in the manufacture of colors. By raw 
material I mean a material which is used in a business or manufacture. 

Q. The base of an industry ? 

A. The base of a business or manufacture—the base of an industry. 

Q. As such it is the same, is it not,as aniline in the aniline industry, or 
‘earboline acid in the manufacture of phenol colors? 

A, It is, 

Q. Lasked you a question some time ago that a juror says was not an- 

swered as fully as he desired i in regard to the differences between 
- 24 “b, f, acid” and “eosine,” the difference between b. f. acid and 
aniline colors ? 

A. I didn’t understand that there was a question precisely like that 
mentioning aniline colors before, but I will explain so as to make the 
thing clear. In the first place, as I understand it, and as the matter of 
fact, neither this acid nor the commercial substance known as eosine have 
any ‘relation whatever to the aniline or aniline colors as matter of fact. 
. They are neither of them made out of aniline or related to aniline ; don’t 
belong to the same class as aniline as chemical bodies, and have no relation 
whatever. 

The commercial substance, eosine, has, in a commercial sense, possibly, 
though not to my personal knowledge, but it may be that in a commercial 
.sense that substance has been regarded an aniline color, because it was 
.dealt in by the people who imported aniline colors and the like, but that 
is a simple accident, as I understand it, and does not make it an aniline 


color. 
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25 There is a substance which, as I have said, has nothing in any 

way whatever as a matter of fact to do with aniline, but has certain 
commercial properties which connect it in that sense. This body, this 
acid, has never so been used in commerce as to get into that bad company 
and so get that name. Therefore we are left in regard to it purely on the 
merits of what it is as a matter of fact. It is a body which, when com- 
bined with soda or potash, forms the commercial eosine. When we com- 
bine this bromo-fluoresic acid with soda or potash we can manufacture the 
substanee which has got the name of eosine in commerce. 

Q. Now, this when combined with soda forms an entirely new chemi- 
cal ? 

A. Icis a new chemical compound. 

(). And is not either soda nor is it bromo-fluoresic acid ? 

A. Precisely as glauber salt—sulphate of soda being a compound of oil 

of vitriol—is neither oil of vitriol or organic soda. It is a com- 
26 pound, and the result of combining those two is that you have 
neither of the organic substance’ from which they are derived. 

A chemical union is a combination by which new preperties are de- 
rived, and the material becomes a radical new substance. 

On his cross-examination he was asked : , 

Q. If eosine be an aniline dye, why is not bromo-fluoresic acid an ani- 
line dye? 

(Objected to unless it is confined to the trade.) 

A. Because the only sense in which eosine is an aniline dye is that it 
has been called so by those who have dealt in it; and, as the other has 
not been so called by those who deal in it, the reason for calling it so does 
not exist. 

Q. Simply because they have taken care not to pnt it down as an ani- 
line dye in the price-lists ? 

A. Simply because it has not been so called, the calling being the reason 
and there being no calling there is no reason. 

(. That is, there is no substantial difference between the sub- 
27 stances which would prevent bromo-fluoresic acid from being classed 
as an aniline dye if eosine be so classed ? 

A. Substantial difference would have nothing to do with such a elassi- 
fication—in other words, if indigo had been called an aniline dye color it 
would be an aniline color by that definition ; therefore substantial differ- 
ance has nothing to do with it. 

Between eosine and bromo-fluoresic acid there is the substantial differ- 
ence that one is in such a shape that the ordinary dyer, with his ordinary 
knowledge and ways of working, can take the thing and use it, where: 
the other calls upon him to know the chemistry of the subject and to 
make a chemical treatment of the body and then use it afterwards. 

Q. That is if it comes to him to be used ? 

A. Yes. One of the distinctions is that an ordinary dyer receiving 
eosine would know its use; if he received bromo-fluoresic acid he would 
not know, he would send it back and say “send me something that is good ; 
I don’t know what to do with this stuff.” 
28 Q. Well, here is a new article; nobody knows what it is; now 
we have got to class it somewhere or other ? : 
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A. I should class it as an acid; something for the manufacture of a 
dye-stuff. 


Upon eross-examination of one of plaintiffs’ witnesses defendant’s coun- 
sel asked the following question: “ Do vou know of any other anilines 
besides eosine that are used for making pigments—colors?” Which ques- 
tion was objected to by plaintiffs’ counsel as immaterial. The defendant’s 
counsel, stating that the object of the question was to show that the article 
in suit, though an acid used for chemical and manufacturing purposes, 
bore a similitude in its uses to the uses of aniline dyes, and hence was 
dutiable as such under the similitude clause of the tariff, section 2499 { 
S. Rev. Stats. The court sustained the objection, and excluded the ques- 
Won, saying : 

The Court. My present impression is that we should not go to 

29 the similitude clause for the purpose of finding a place for this 

article. It is enumerated either in one way or the other; it is 

either enumerated as an acid or as a dye; and if it is an acid, the plaintiff 

is right, and if it is not an acid, but a dye, the defendant is right. That 
is my present impression about it. We will exclude this last question. 

DEFENDANT'S COUNSEL. Your honor will give me an exception ? 

The Courr. Yes, sir. I exelude this on the ground that it is not open 
to open the similitude clause for the purpose of showing that this article 
should be assessed as an aniline dye by similitude or resemblance to aniline 
dye ; but confine the question to the distincticn between aniline dyes, as 
commercially known, and aeid, 

DEFENDANT'S COUNSEL. The difficulty about the thing is this, that it 

is an article dealt in by one person, according to the evidence. It 


30) don’t have any commercial meaning or any commercial understand- 
ing, and we have got to class it the best way we can under the 


circumstances. 

The Courr. I don’t exclude you from showing anything you can 
about this article. -But you go to eosine, a thing not named in the statute. 

DEFENDANT'S CouNsEL. How am [ going to show about this without 
going to something else to make a stand: nd? 

The Courr. You compare this with eosine, so far as eosine is an aniline 
dve. But you are going to the use of it, as | ‘wads rstood you, for the pur- 
pose of showing that this article is in similitude, in the use to which it is 
applied to an aniline dve. That is the way I understood you. 

DEFENDANT’S CounseL. I put it this way: I should ask your honor 
to charge the jury that if they find that this is substantially the same 
thing as any of the aniline dyes (I wish to put forward several of them), 

that then they must find for the defendant. I shall ask your 
31 honor to give that instruction, and in order to ask that instruction, 
I must go to these different ones. 

The Court. I do not exclude description of aniline dyes. 

DEFENDANT'S CouNsEL. Then it is the drift of my question that ap- 
plies tothe use of aniline dyes? I suppose that the use might be one 
characteristic of the class. The very term aniline dye or color implies 
that. 

The Court. That is a statutory similitude, the use to which it is to be 
applied, without reference to its quality, but with reference to its use. 
I exclude that because I don’t think we can go to the similitude clause to 
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determine the question raised on this protest, as I understand it. I do 

not shut out any comparison of this article; as to aniline dyes, you can 

show what aniline dyes are; you can show what this is; you can show 
what goes under the name of aniline dye; I shall not exclude that. 

32 DEFENDANT’s CounsEL. I take an exception to your honor’s 
ruling excluding the question. 

The plaintiffs having rested, the defendant moved for the direction of 
a verdict as follows: 

DEFENDANT'S CouNsEL. If the court please, I move the direction of 
a verdict for the defendant on the case upon the ground that there is no 
evidence showing an illegal exaction with reference to the cause of action 
upon the importations by the Cimbria, July 10, 1882. 

The Court. You mean that your motion is confined to that one ? 

DEFENDANT’S CounsEL. I shall propose to make a further motion 
later on ; I propose to make a specific motion as to each importation clear 
through. 

The Court. You claim that this is an aniline dye? 

DEFENDANT’s CounsEL. I claim that it is an aniline dye, and I admit 
that it is an acid used for manufacturing purposes. I cannot deny that. 

Now, on the papers as presented in this case, can your honor say 
33 that there is no aniline dye that is an acid, that it cannot be an 
aniline dye and also be an acid at the same time? These papers 

before the collector say it is both. 

The Court. As I understand it, there are a great many aniline dyes 
that are not acids, 

DEFENDANT’S CouNSEL. Yes, sir; and a great many that have acid 
properties. 

The Court. We will take any evidence that the defendant has to 
show that this is not an acid, or anything that tends to show that it is 
not what the plaintiffs’ evidence tends to show that it is. 

DEFENDANT’S CounsEL. I think we have evidence tending to show 
that it is an aniline dye, if that is competent under your honor’s view. 

The Court. I am not prepared to say whether that would show that 
it was an acid or not; I would rather hear the proof. 

DEFENDANT’s CouNsEL. I will state we have no evidence tending to 
show that this article is not an acid used in chemical and manufacturing 

purposes. If your honor can dispose of it on that statement it can 
34 be disposed of vow. If your honor will allow us to go into the 

question of whether it is an aniline dye or not, we have evidence 
on that subject. 

The Court. For the purpose of saving your question exactly as it 
ought to be I will rule that the court will admit any evidence tending to 
show that this is not an acid within the description of the free list, any evi- 
dence that you may have to show that. 

DEFENDANT’s CouNSEL. I ask the court to direct a verdict for the de- 
fendant on each importation mentioned in the bill of particulars, and I 
except to your honor’s refusal to direct a verdict for the defendant. I ex- 
cept separately to each one of them, and I move generally for a verdict 
for the defendant upon the ground that there is no evidence of an illegal 
exaction of duties. 

The Court. I overrule that. 


“= ° 
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DEFENDANT'S CounsEL. I take an exception to that. 

To the court’s refusal to direct a verdict, as requested, and to the court’s 

said ruling the defendant then and there duly excepted, anc he so 

35 excepted to said refusal and ruling separately as to. each importa- 
tion mentioned in the bill of particulars. 

The defendant then introduced the evidence of dyers and dealers in 
dy’ing materials and in aniline dyes and colors generally, who testified 
that thev were acquainted with eosine, but were not acquainted with bro- 
mo-fluoresic acid, and that eosine was an aniline dye, commercially. 


Isaac W. DrumMonp, being duly sworn and examined as a witness for 
the defendant, testifies : 

By DEFENDANT’S COUNSEL : 

Q. What is your business ? 

A. Chemist; manufacturing chemist and manufacturer of painters’ pig- 
ments and colors, 

Q. What is the name of your firm? 

A. F. W. De Voe & Co. 

Q. Their place of business is where? 

A. On Fulton street, corner of William. 

Q. Are you acquainted with bromo-fluoresic acid ? 

A. Chemically, I am acquainted with it ; not practically ; we don’t use 
it in our business, 

Q. Do you use eosine? 
36 A. Tetrabrom-fluorescinate of soda, chemically known as eosine. 
Q. What is its relation to bromo-tluoresie acid? 

A. Bromo-fluoresic acid is the acid of eosine ; eosine is composed of an 
acid and a base; the base is soda, and the acid is tetrabrom-fluoresie acid, 

Q. In making colors what is the function of those two elements ? 

A. All the dyeing, tinting, and coloring property inherent in eosine is 
in the tetrabrom-fluorescine ; the sodium has nothing to do with the tint- 
ing or coloring property of it; the sodium is added to the tetrabrom- 
fluoresic acid in order to make it more soluble in water, so as to be of 
more value to use in that form than it would be as tetrabrom-fluoresic 
acid. It could be used as tetrabrom-fluoresic acid, but it is not as desira- 
ble, as it is made inte a salt called the tetrabrom-fluorescinate of sodium. 

(). Because it is not so soluble? 

A. Because it is so soluble. There is just as much coloring property in 

the tetrabrom-fluoresie acid before the soda is added to it as there 
37 is afterwards. We use the tetrabrom-fluorescinate of soda in mak- 
ing artificial vermillion ; that is what eosine is for. 

Q. Give us the process, 

A. We take asa base for this color what is called dry red lead; we 
might use just as well alumina or white lead, but we take red lead, be- 
‘ause the red takes a certain amount of red to begin with, and we don’t 
have to waste eosine; very good. Then we take our eosine and dissolve 
it in hot water, and precipitate it on our red lead with nitrate of lead; that 
decomposes the tetrabrom-fluorescinate of soda into nitrate of soda and 
tetrabrom-fluorescinate of lead. So you see that we don’t use the soda in 
our resulting product at all. It forms nitrate ot soda, which is washed 
away, nearly all, in our color-making; all that remains is the red lead with 
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the tetrabromo-fluorescinate of lead precipitated on to it. We have no 
use for the soda at all, except to make it rather more soluble in water 
than tetrabrom-fluoresic acid is. ‘Tetrabrom-fluoresic acid can be dis- 

solved in water toa slight extent, but it is not practicable to do it. 
38 It may be dissolved in water, and nitrate of lead is added to the 

tetrabrom-fluorescinate of soda; then comes the precipitate of lead 
in the tetrabrom-fluorescinate of soda, and in using the eosine itself, but 
that would use a very large quantity of water itself, and therefore it is not 
very much done. But the inherent property, the coloring matter, of the 
eosine is in the tetrabrom-fluorescine, and the soda has nothing to do with 
it further than to make it more soluble in water; it enhances its solu- 
bility. 

Q. Having the union with sodium, and having dissolved the stuff in 
water then you put the lead with the water? 

A. Yes, sir. 

Q. Do you understand that in the trade, practically or commercially, 
bromo-fiuoresic acid or eosine are used except for their chemical proper- 
ties to make dyes or colors? 

A. That is all. 

Q. It is not used for any other purpose ? 

A. Not that I know of. 

Q. For what purposes is arsenious acid used ; do you know that ? 

A. Yes, sir; it is used in the trade for making Paris green ; it is 
39 used to make an arsenite of copper, which is Paris green. 
By PLaintirrs’ COUNSEL : 
It is arsenic, isn’t it? 
A. Arsenious acid is practically what is known in the trade as arsenic ; 
if a man buys arsenic he buys arsenious acid in the trade. 

By DEFENDANT'S COUNSEL: 

Q. What is Paris green used for? 

A. Paris green is used for killing potato-bugs as a rule. 
By PLAINTIFFS’ COUNSEL : 

Q. It is a paint, too, isn’t it? 

A. Oh, yes; it is a paint. 
sy DEFENDANT’S COUNSEL : 

Q. What is bora’ic acid used for? 

A. Bora’ie acid, I couldn’t say ; it isn’t used in our trade. Outside of 
our trade I wouldn’t like to say what it might be used for. 

Q. Eosine is known in the trade as an aniline dye? 

A. Yes, sir. 

Q. Is bromo-fluoresic acid a dye * 

(Objected to on the ground that witness is not shown to have knowl- 
edge.) 

A. Yes, sir; it is a dye. 

By PLAINTIFFS’ COUNSEL : 
40 Q. Do you mean that it is used as a dye, or that it will dye? 
A. He asked me if it was a dye and I said it was a dye. 
Q. Is it used as a dye in the trade, to your knowledge, in this country ? 
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A. No, sir; not to my knowledge. 

Q. Has your firm ever dealt in it? 

A. No, sir. 

Q. Have you ever used it in making the articles which you have spoken 
of ? 

A. No, sir. 
~ Q. You never bought or sold it? 

A. We never bought or sold tetrabrom-fluoresie acid ; we have bought 
and sold eosine ; we import it direct ourselves. 

Q. You spoke about the soda that is united with the bromo-fluoresic 
acid as being of no use except as a vehicle to carry the color; now su 
pose you were to use as the base of a precipitate nitrate of lead, mal 
that produce the same shade of color that another base, like sodium, 
would ? 

A. I don’t understand your question. 

Q. Suppose this B. F. acid were precipitated with nitrate of lead, 
41 would it produce the same shade or color that it would produce if 
it was united with sodium ? 

A. Yes, sir. 

Q. Exactly the same? 

A. So far as I am able to judge, it would. 

Q. Have you ever made the experiment ? 

A. No, sir; from my general chemical knowledge; I never made the 
experiment practically. 

Q. Did you ever make any experiment with bromo-fluoresic acid at all ? 

A. No, sir. 

After the evidence on both sides was closed the defendant requested 
the court to direct a verdict in favor of the defendant on the whole ease. 
The court declined to direct a verdict for the defendant, to which refusal 
the defendant then and there duly excepted. 

The court thereupon submitted the case to the jury and charged as fol- 
lows : 

“Tf this article is an acid used for manufacturing purposes return a 
verdict for plaintiff. If it is not, return a verdict for the defendant.” 

The defendant thereupon, and before the jury retired, duly ex- 
42 cepted to the first clause of said charge and to the second clause 
of said charge and to each of them separately. 


Afterwards the jury found a verdict in favor of the plaintiffs. 


And because none of the matters aforesaid appear by the record of this 
‘ause, the said judge hereby signs and allows this bill of exceptions as of 
the 7th day of February, 1884, and with the same force and effect as if 
the same had been presented to the said judge and had by him been signed, 
sealed, and allowed before the jury had retired to determine on their ver- 
dict. 

Witness my hand this 6th day of August, A. D. 1884. 

HOYT H. WHEELER. 


43 (Endorsed :) 8365. U. S.- circuit court, southern district of 
New York. William J. Matheson et al. versus William H. Rob- 
ertson. Bill of exceptions. Elihu Root, United States attorney, attorney 
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for defendant. Due service of a copy of the within is hereby admitted. ’ 

New York, July 29, 1884. Hartley & Coleman, attorney for plaintiff. 

We consent to the form of the within bill of exceptions. Aug. 1, 1884. 
Hartley & Coleman, p’l’tts att’ys. Elihu Root, U. 8. att’y, att’y 

44 for def’t. U.S. cireuit court. Filed Aug. 9, 1884. Timothy 
Griffith, clerk. 


45 Supreme Court of the United States- 


WILLIAM H. ROBERTSON, PLAINTIFF IN ER- ) 


ror, 

against | | 

WittiamM H. MATHESON AND JAMES A. | 
Steele, defendants in error. J 


Afterwards, to wit, on the third Monday of the October term of eigh- 
teen hundred and eighty-four, before the justices of the said court, at the 
Capitol in Washington, comes the said plaintiff in error, by Elihu Root, 
his attorney and says that in the records and proceedings aforesaid there 
is manifest error in this, to wit: That by the record aforesaid it appears 
that the judgment afores:.id in form aforesaid given, was given for the 
said defendants in error against the said plaintiff in error, whereas by 
the law of the land the said judgment ought to have been given for the 
said plaintiff against the said defendants. 

And the said plaintiff prays that the judgment aforesaid for the error 
aforesaid and other errors in the record and proceedings aforesaid may be 
P reversed, annulled, and altogether held for nothing, and that he, 
46 the said plaintiff, may be restored to all things which he has lost 

by occasion of said judgment, &e. 
| ELIHU ROOT, 


Attorney for Plaintiff in Error. 


(Endorsed :) U.S. Supreme Court. William H. Robertson, plaintiff 
in error, against William S. Matheson and James A. Steele, defendants 
in error. Assignment of error. Elihu Root, United States attorney, at- 
torney for plaintiff in error. Due service of a copy of the within is 
hereby admitted. New York, October 10th, 1884. Hartley & Coleman, 
attorneys for defts. in error. To Mess. Hartley & Coleman, attorneys for 
defendants in error. U. S. cireuit court. Filed Oct. 10, 1884. Tim- 
othy Griffith, clerk. 


47 Supreme Court of the United States. 


WiLurAM H, ROBERTSON, P’P IN ERROR, } 

es, 

WiiuraM J. MATHESON AND JAMES A. STEELE, { 
det’ts in error. j 


And afterwards, to wit, on the third Monday of the October term of 
eighteen hundred and eighty-four, the said defendants, by their attorneys, 
Edward Hartley and Walter H. Coleman, come freely here into court 
and say that there is no error, either in the record and proceedings afore- 
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said or in giving the judgment aforesaid, and they pray that the court 

now here may proceed to examine as well the record and proceedings 
aforesaid as the matters aforesaid above assigned for error, and that the 
judgment aforesaid in form aforesaid given, may in all things affirmed, &e. 

EDWARD HARTLEY, 

’ WALTER H. COLEMAN, 

, Attorneys for Defe ndants im Error. 


Due service hereof admitted Oct. 10, 1884. 
ELIHU ROOT, 
Atty. for Plf. in Error. 
48 ( Endorsed :) Supreme Court of the United States. William H. 
Robertson, plaintiff in error, rx. William J. Matheson and James 
A. Steele, def’ts in error. Joinder in error. U.S. cireuit court. Filed 
Oct. 10, 1884. Timothy Griffith, clerk. 


49 UNITED STATES OF AMERICA, 88: 


To William J. Matheson & James A. Steele, greeting: 

You are hereby cited and admonished to be and appear at a Supreme 
Court of the United States, to be holden at Washington, on the third 
Monday of the October term, eighteen hundred and eighty-four, pursu- 
ant to a writ of error, filed in the clerk’s office of the cireuit court of the 
United States for the southern district of New York, wherein William 
H. Robertson, plaintiff in error, and you are defendants in error, to show 

ause, if any there be, why the judgment i in the said writ of error men- 
tioned should not be corrected, and speedy justice should not be done to 
the parties in that behalf. 

Dated, October 10th, 1884. 

ADDISON BROWN, 


50 (Indorsed:) 8365. U.S. Supreme Court. William H. Robert- 

son, plaintiff in error, against William J. Matheson & ano., defend- 
ants in’ error. Citation. Elihu Root, attorney for plaintiff in error. 
Due service of a copy of the within citation is hereby admitted this 10 
day of October, i884. Hartley & Coleman, attorneys for defendants in 
error. U. 8. cireuit court. Filed Oct. 10, 1884. Timothy Griffith, 
clerk. 


(Indorsement on cover:) No. 401. William H. Robertson, collector 
of the port of New York, plaintiff in error, hy William J. Matherson and 
James A. Steele. 8S. New York, C. C. U.S. Filed 17th October, 1884. 
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SOLOMON MOSES ET AL., &C., VS. GEORGE H. WOOSTER. 1 


1 The President of the United States of America to Solo- 
[x. s.] mon Moses, Gotcho Blum, & Solomon Weill, Greeting : 


You are hereby commanded that you and each of you personally 
appear before the judges of the circuit court of the United States of 
America for the southern district of New York, in the second circuit, 
in equity, on the first Monday of February, A. D. 1851, wherever the 
said court shall then be, to answer a bill of complaint exhibited 
against you in the said court by George H. Wooster, and do further 
and receive what the said court shall have considered in that be- 
half; and this you are not to omit under the penalty on you and 
each of you of two hundred and fifty dollars. 

Witness Honorable Morrison R. Waite, Chief Justice of the Su- 
preme Court of the United States, at the city of New York, on the 
twentieth day of December, in the year one thousand eight hundred 
and eighty, and of the Independence of the United States of America 
the one hundred and fifth. 

JOSEPH M. DEVEL, Clerk. 

ANDREW COMSTOCK, 

Compl’t’s Sol’r. 


The defendants are required to enter appearance in the above 
cause in the clerk’s office of this court on or before the first Monday 
of February, 1881, or the bill will be taken pro confesso against them. 

J. M. D., Clerk. 


2 (Endorsed:) I hereby certify that on the 21st day of De- 

cember, 1880, at the city of New York, in my district, | per- 
sonally served the within subpcena upon the within-named Gotcho 
Blum by exhibiting to him the within original, and at the same 
time leaving, with him a copy thereof. Dated December 29th, 1880. 
Louis F. Payn, U.S. marshal 8S. D.N. Y. W.H. M. (U.S. cireuit 
court. Filet Dee. 30,1880. Joseph M. Deuel, clerk.) 


o Circuit Court of the United States, Southern District of New 

York. In Equity. 

GEORGE H. Wooster 
vs. 
SoLoMON Mosegs, Gorcuo Bum, and SoLomMon WEILL. 

Andrew Comstock, complainant’s solicitor, 71 West B’way. 

To the defendants and their solicitors. 
| To the honorable the justices of the circuit court of the United 

States for the 2d circuit within and for the southern dis- 
trict of New York, in Equity: 

George H. Wooster, of the city of New York, county of New York, 
State of New York, a citizen of the United States, brings this his 
bill against: Solomon Moses, Gotcho Blum, and Solomon Weill, 
composing the firm of Moses & Blum & Weill, of the city of New 
. York, county of New York, State of New York. 

And thereupon your orator complains and says that heretofore, 
and before the 5th of October, 1858, one Alexander Douglas, being 

1—151 
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then a citizen of the Uniied States,*was the true, original, and first 
inventor or discoverer of a certain new and useful invention, to wit, 
an improved folding-guide for sewing-machines, &e., and that tne 
said invention was not known or used by others before his invention 
or discovery thereof, and was not at the time of the application for 
letters patent therefor in public use or on sale with the consent or 
allowance of the said Douglas, as the inventor or discoverer thereof, 
contrary to the provisions of the statutes of the United States in 
such case made and provided. 

That the said Douglas made application in writing to the Com- 
missioner of Patents of the United States tor the eranting of letters 
patent for said invention, and paid into the Treasury of the United 
States the fees required by law, and then and there also duly COll- 
plied in all other respects with all the necessary conditions and re- 
quirements of the statutes of the United States in such case made 

and provided, prior to the granting of the letters patent here- 
5 inafter mentioned. 
That on the 5th day of ( etober, 1858, letters patent of United 
States, hearing date on that day, were issued to the said Douglas 
according to law, whereby there was granted to lim and his heirs, 
executors, administrators, or assigns, for the term of fourteen vears 
from the 5th day of October, 1858, the full and exclusive right and 
liberty of making, constructing, using, and vending to others to be 
used, the invention or discovery aforesaid, a description whereof 
was given in the words of the said Douglas, in the said schedule an- 
nexed to the said letters patent and was made part of the same. 

That the said letters patent were issued in the name of the United 
States of America, and were sealed with the seal of the Patent Office 
of the United States, and were signed by the Secretary of the In- 
terior, and were countersigned by the Commissioner of Patents, and 
were numbered 21659, and were issued and delivered to the said 
Douglas. 

That thereupon, after the issuing of the said letters patent as afore- 
said, the said Douglas put the said invention into use, the same was 
largely used in his business, and he granted licenses to many per- 
sons to use the said invention under said letters patent upon pay- 
ment of certain sums provided to be paid by them, and he also 
brought numerous suits at law in the cireuit courts of the United 
States founded on said letters patent, in all of which the defendants 
submitted and took licenses under said letters patent, paying there- 
for, or verdicts were rendered against them sustaining the novelty 
of said invention and the validity of said letters patent. 

And your orator further shows that upon the application of said 
Douglas, and due proceedings had, and upon a compliance with all 
of the provisions and requirements of law in such case made and 
provided, the letters patent were duly extended for seven years from 
the Sth day of October, 1872, and said extended patent was there- 

upon duly assigned by instrument in writing, subscribed by 

6 said Douglas, to your orator. 
And your orator further shows to your honors that hereto- 
fore, on or about the 10th day of December, 1872, your orator, find- 


‘SOLOMON MOSES ET AL., &¢C., VS. GEORGE H. WOOSTER. 3 


ing that the said patent which had been granted was inoperative by 
reason of » defective or insufficient specification, thereupon, so find- 
ing, and the said error having arisen by inadvertency, accident, and 
mistake, dnd without any fraudulent or deceptive intention on the 
part of said Douglas or your orator, the said Douglas and your ora- 
tor surrendered said patent to the Commissioner of Patents, accord- 
Ing to the statutes of the United States in such case made and pro- 
vided, and having clini neled the specification ot claim 1) accordance 
with the decision of the said Commissioner in the premises, and hav- 
ing paid the fees prescribed by, and in all other things complied 
with, the Statutes of the United States in such cause made and pro- 
vided, new letters patent of the United States for the same invention 
were, on the said 10th day of December, 1872, issued and delivered 
Lo your orator, according to law, whereby there Wis granted to him 
for the then unexpired term of twenty-one years from the 5th day 
of October, 1558, the full and exclusive right and liberty of making, 
constructing, using, and vending to others to be used, the said Inven- 
tlon or discovery of an Improved folding-vuide, l deseription whereof 
Was given in the words of said Douglas in the schedule aunexed to 
the suid reissued letters patent. 

That the said new letters patent were issued in the name of the 
United Stutes, and were signed by the Secretary of the Interior, and 
were countersigned by the Commissioner of Patents, and were sealed 
with the seal of the Patent Office of the United states, and were 
numbered 5150, and were issued and delivered to your orator. 

And your orator pPravs that said letters patent and the schedule 
annexed thereto is aforesaid ay be deemed and tuken iis part of 
his bill, and to the originals of which, or a duly authenticated copy 
thereof, now in your orators possession and ready to be proauced, 

he craves leave to reter. 
i And your orator further shows that he has put the said 

Invention largely into use,and has granted, upon payment of 
established license fees, to those persobs whose business has not com- 
peted seriously with bis own, or that in which he has been inter- 
ested, and he has also brought large numbers of suits in equity and 
actions at law in the circuit courts of the United States, and in all 
of said suits and actions said letters have been sustained, and in 
many of them the defendants submitted and took licenses under said 
letters patent upon payment of license fees, and some of said defend- 
ants were enjoined from further use of said invention. 

And your orator lias ever since the date of the said assignment to 
him been and — entitled to all the rights, interests, and privileges 
thereby secured unto him in and to the said invention or discovery 
in the said letters patent particularly set forth, and is, and ever since 
the date thereof has been, entitled to ihe exclusive use of the said 
invention! and improvement to Oct. o, 1879. 

And your orator further shows unto your honors that the said in- 
velition or discovery so patented aforesaid unto him is of very great 
utility, amd that the same has been extensively introduced into public 
use, and that the public have generally acquiesced in your orator’s 
exclusive right to the same, and your orator would, but for the 
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wrongful acts of the said defendants and others acting in concert 
with them, have made large gains, profits, and advantages from the 
manufacture, use, and sale of the said invention; and your orator 
would, but for the wrongful acts and doings of the said defendants 
and others acting in concert with them, would have been enabled to 
use the said invention, to which he was. entitled to the exclusive 
right as aforesaid, with profit and advantage, but that by the said 
wrongful acts and doings he was prevented and hindered from so 
doing. 
And your orator further shows unto your honors, upon informa- 
tion and belief, that the said defendants, well knowing the prem- 
ises and the—and privilegessecured unto your oraotor, and in 
8 order to deprive him of the profits, benefits, and advantages 
which might and otherwise would have accrued to him at the 
city of New York and within the said southern district of New York, 
and without the license or permission of your orator, they, the said 
defendants, have since the date of said reissue and prior to the com- 
mencement of this suit unlawfully and wrongfully made or caused 
to be made, sold or caused to be sold, used or caused to be used, one 
or more folding-guides each and all containing the said invention, 
discovery, improvements, and combinations, the exclusive right to 
which is secured to your orator, as hereinbefore set forth, and which 
said unlawful making, use, and sale by the defendants as aforesaid 
was a violation and infringement of your orator’s exclusive rights 
and privileges, and that the said defendants have derived and _ re- 
ceived great gain and profits, but to what amount your orator Is 1gno- 
rant and cannot set forth, but your orator prays that the defendants 
may be required to make a disclosure of all such gains and profits. 
And your orator in like manner avers that the defendants, though 
requested to desist from such unlawful use, and to pay to your ora- 
tor such gains and profits as the defendants have actually made, re- 
fused so to do, by means whereof your orator is and has been greatly 
injured, and was hindered from putting the said invention or dis- 
covery into successful operation, and from hindering others so to do, 
and was deprived and prevented from receiving the gains and profits 
to which he was lawfully entitled from the exclusive rights and 
privileges so granted and secured to him as aforesaid, and which he 
would have derived and acquired but for the said wrongful acts of 
the said defendant-. 
And your orator prays that the said defendants may be compelled 
by a decree of this honorable court to account for and pay 
9 over unto your orator all such gains and profits as have ac- 
crued or arisen to, or been earned or received by, the said de- 
fendants, and all such gains and profits as your orator would have 
received but for the said wrongful acts and doings of the said de- 
fendants, and all damages your orator has sustained thereby, and 
that this honorable court will assess the same, or cause them to be 
assessed, under its direction, and will increase the same, in its disere- 
tion, as provided by the law. 
And that the said defendants may be decreed to pay the costs of 
this suit; and that your orator may have such other relief as the 
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equity of the case may require and as to your honors may seem 
meet. | 
To the end, therefore, that the said defendants may, if they can, 
show why your orator should not have the relief hereby prayed, 
and may full, true, direct, and perfect answer make, according to 
the best of their or their clerks’, agents’, or workmen’s knowledge, 
remembrance, information, and belief, to the several matters here- 
inbefore averred and set forth, as fully and particularly as if the 
same was here repeated, paragraph by paragraph, and they were 
thereto severally and specifically interrogated— 
May it please your honors to grant to your orator a writ of sud- 
pana ad respondendum, issuing out of and under the seal of this hon- 
orable court, directed to the said defendants, commanding 
10 them to be and appear and make answer unto this bill of 
complaint, and to perform and abide by such order and de- 
cree herein as to this court may seem required by the principles of 
equity and good conscience. 
And‘your orator will ever pray. 
| GEO. H. WOOSTER. 
ANDREW COMSTOCK, 


Complainant's Solicitor and of Counsel. 


Unirep States oF AMERICA, 
Southern District of N Ww Yor, } 
On this 17th day of December, ISSO, before me came Ceorge HH. 
Wooster, to me personally known, who, being by me duly sworn, did 
depose and say that he is the complainant in the fore; going bill of 
complaint named, and that he has read the said bill subs scribed by 
him, and knows the contents thereof, and that the same is true of 
his own knowledge except as to matters which are therein stated to 
be on information and belief, and as to those matters he believes it 
te be true. 
[L. s.] CHAS. SPIRO, 
Notar Y Publ ie wy y. Co. 


> Bo. 


11 : THe U.S. Parent OFFice. 
To all persons to whom these presents shall come, Greeting: 

This‘is to certify that the annexed is a true COpYV from the records 
of the office of the reissued letters patent granted George H. Wooster, 
dated December 10th, 1872, No. 5180, for “ Improvement in folding- 
guides for sewing-machines.” 

In téstimony whereof I, M. D. Leggett, Acting Commissioner of 
Patents, have caused the seal of the Patent Office to be hereunto 
aftixed ‘this fifteenth day of January, in the year of our Lord one 
thousand eight hundred and seventy-three, and of the Independence 
of the United States the ninety-seventh. 

[L. s.] M. D. LEGGETT, 


(Commissioner. 


6 SOLOMON MOSES ET AL., &¢C., VS. GEORGE H. WOOSTER. 
No. 5180. Reissue. 
THe Unirev STATES OF AMERICA. 


To all to whom these presents shall come: 

Whereas Alexander Douglas, of New York, New York, assignor 
by mesne assignments to George H. Wooster, has presented to the 
ett rot Pa tents a pe tition pr wing for the reissue of letters 
patent for an alleged new and useful improvement in folding-guides 
for uaenatiiinas tee which letters patent were issued to him 
dated October 5, 1858, and extended seven years from October 
5, 1872, which letters having been surrendered the same have 
been cancelled and pew letters ordered to issue to said assignee Ol) 
an amended specification), a description of which Invention Is con- 
tained in thie spec ification, of which a COPY is hereunto annexed and 
made a part hereof, and has complied with the various requirements 
of law in such cases made and provided ; and 

Whereas, upon due examination made, the said claimant is ad- 

judged to be justly entitled to a patent under the law: 
12 Now, therefore, these letters patent are to grant unto the 
said George H. Wooster, his heirs or assigns, for the term of 
twenty-one years from the fifth day of October, one thousand eight 
hundred fifty-eight, the exclusive right to make, use, and vend the 
sald invention throughout the United States and the Territories 
thereof. 

In testimony whereof I have hereunto set my hand and caused 
the seal of the Patent Office to be affixed, at the city of Washing- 
. ith day of December, In the Year of our Lord one thou- 
hundred and SeVenty-lwo, and of the lndependence of 
ates of America the ninety-seventh. 
fe Bb. R. COWEN, 

Acting Secretary of the Interior. 
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Couniersig eG 
M. D. LEGGETT. 


Commission ; of Patents. 
Unitrep States PATENT OFFICE. 


ALEXANDER DouGLas,of New York, N. Y., assignor by mesne as- 
signments to George IH. Wooster. 


‘ . . ’ . . . . ‘ 
Improve ment w Foldina-Guide 8 for Sewing- Machines. 


Specification forming part of Letters Patent No. 21659, dated October 
), 1S08; extended seven years; Reissue No. 5180, dated December 
10, 1872. 

To all whom it may concern : 

Be it known that I, Alexander Douglas, of the city, county, and 
State of New York, have invented a new and improved folding- 
guide for folding and turning in the edges of a piece of cloth or 
other material for binding, or for other similar purposes, prepara- 
tory to sewing; and I do he reby declare that the following is a full, 
clear, and exact description of the same, reference being had to 
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the accompanying drawing forming part of this specification, In 


which— 
13 Figure 1 is a view of my folding-guide, so formed as to fold 
the material simultaneously upon the center and upon both 


edges. Figs. 2,5, 4,5, 6, and 7 are transverse sections of the said 
guide at the points where the strengthening transverse pieces B 5, 
&c., are situated, as shown in Fig. 1. Fig. 5 is a cross-section of a 
binder, which is of the same sectional form at both ends. Fig. { is 
a cross-section of a binding as it issues from the said guide. 

Similar letters of reference indicate corresponding parts in the 
several figures. 

To enable others to make and use my invention, I will proceed to 
deseribe’ its construction and operation. } 

The simplest method of constructing my improved guide is to 
take a plate of metal, A, of a width somewhat greater than that of 
the strip or piece of cloth or other material which is to be tolded, and 
have the edges of such plate turned toward each other the whole 
length of the plate. The plate having its edges thus turned or bent 
has the bent edges turned again on the lines b* b*, the turn com- 
mencing at a short distance from the end shown in Figs. 1 and 2, 
and increasing toward the other end, as shown in Figs. 3, 4, 5, 6, and 
7. If it is desired to fold the material in the center, the plate may 
be then again bent at or near the middle, commencing at the end 
shown iff Fig. 2, and gradually increasing all the way along to the 
other end, as shown in section In Figs. 2, 5,4, 5,6, and 7. This 
gives the edges of the said plate the curved and twisted appearance 
shown in Fig. 1. This piece of metai A is the guiding surface of the 
folder. Its shape and folds determine the number and character of 
the folds in the material to be guided. The plate A may be strength- 
ened by transverse pieces B Lb, which are secured to its edges, and 
lie as close as practicable to the coneave side of the plate, just leav- 
ing space enough for the cloth to pass between them and the plate 
A. by inserting a strip of cloth or other material into the guide at 
the end shown in Fig. 2, and drawing it toward the other end, it 
will follow the configuration of the surtace of the exterior plate A, 

and will be felded into a shape indicated by the turnings of 
14 said guiding surface. Small projections, provided with holes 

for the passage of cord, may be arranged, as shown at Fig. 1, 
I’ and H, so as to cruide a cord or cords under the turned e ive or 
edges of the material. 

To apply the binding to the edge of cloth or other material, such 
edge is placed in such relation to the guide, as is shown in the line 
D, in Figs. 1 to 9, and is drawn along at the same time that the 
binding is drawn along either by the feed of a sewing-machine or 
other device. The binding is stitched at the proper places for hold- 
ing the edges and the cord, if a cord is used. The ordinary line of 
stitching is indicated in Fig. 9 by the line C C. 

If the guide is used in combination with a sewing-machine, as will 
ordinarily be the case, it will be attached to the cloth-plate in such 
a position as to discharge the folded material under the needle and 
in the line and direction of the feed. 
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In Figs. 1, 3, and 6 are shown screws for fastening the guide there 
represented to the cloth-plate. The direction of the screws indicate 
what will be in that case the position of the guide. In Fig. 8 I have 
shown a section of another form of binder for the same purpose and 
productive of the same result, but which is of the same sectional 
form throughout, and is not gradually folded upon itself in converg- 
ing lines, as described and shown in the case of the first-mentioned 
guide. 

lt is manifest from the above description that if the guide be not 
turned or folded together through the center, or if one of the edges 
be not folded over, or if the strip of material be not wide enough to 
receive the fold on both edges, in the first case the material will be 
folded only upon each of the edges, and in the last cases it will be 
folded near the center and upon one edge only. 

The great advantage of my guide is that by reason of the folding 
of the edges it permits the use of raw-edged material without a sel- 
vedge; another is that it combines cording with binding. 

I do not claim guides for folding material through the cen- 

15 ter only, as those are described in Sweet’s patent of 18553, 

Nichol’s patent of 1856, MeCurdy’s patent of 1856, Singer’s 

patent of 1856, and by others; nor do I claim guides for turning or 

hemming one edge of a piece of cloth or other material, except when 

the guide is so shaped as also to simultaneously either fold the ma- 
terial in the center or upon the other edge; but 

What I do claim is as follows: 

1. A foiding-guide,’the guiding surface of which is turned or 
folded at each edge,so as simultaneously to fold the material on 
each edge, substantially as described. 

2. A foiding-guide, the: guiding surface of which is turned or 
folded so as simultaneously to fold the guided material at or near 
the center and upon one or both edges, substantially as described. 

3. A folding-guide, the guiding surface of which is gradually 
turned or folded at each edge so as simultaneously to fold the mate- 
rialon each edge, substantially as des¢ribed. 

4. A folding-guide, the guiding surface of which is gradually 
turned or folded so as simultaneously to fold the material at or near 
the center and upon one or both edges, substantially as described. 

). A folding-guide, substantially as deseribed, provided with 
means, substantially as described, for attaching the same to and 
combining it with a sewing-machine. 

6. A folding-guide, substantially such as described, provided with 
a cord-guide, as and for the purposes set forth. 


ALEX. DOUGLAS. 
Witneses: 


EDWIN A. BOOTH. 
WM. S. PACKER. 
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6 Circuit Court of the United States, Distriet of ——. 
Georce H. Wooster ag’st —— ——. 


SOUTHERN District or New York, | 
City and County of New York, | 


> SS. 


George H. Wooster, being duly sworn, says: I am the complain- 
ant in this suit. For many vears past I have been engaged in the 
business of manufacturing and selling ruffles and trimmings, in the 
production of which folding-guides described in said letters patent, 
and upon which this suit is brought, have been largely used. 

[ am thoroughly conversant with the uses and purposes of said 
letters patent, and with the utility of the same. [rior to the intro- 
duction of such guides into use it had been the custom in binding 
or banding goods either to use selvedge-edged material for binding 
or banding or to fold over the edges of such material by hand. By 
the tse of one of these guides with the sewing-machine the opera- 
tion of folding the edges which had been previously folded by hand 
was greatly simplified and increased in rapidity. A single operative 
with asewing-machine provided with such guides can bind or band five ° 
or six times as many goods as was previously done by hand in the 
samé time. By means of the introduction of such guides, also, the ex- 
pense of binding or banding has been very largely reduced, to wit, to 
about one-fourth or fifth the previous expense. 

During the original term of said letters patent I was a licensee 

thereunder, and shortly after the said letters patent 
17. were extended I purchased the same of the inventor, 

Alexander Douglas. My rights under said letters patent 
have been largely acquiesced in and recognized by persons using 
the invention, established by suits in the courts. I have granted 
large numbers of licenses under said reissued letters patent to various 
persons whose business did not seriously compete with my own, or 
who were desirable persons to be permitted to use said invention. | 
have, however, always exercised a discretion in granting or refusing 
licenses to persons applying forthesame. ‘The price of such licenses 
is fixed with reference to the number of folding-guides to be used 
and:the length of time for which the licensee desires the license. 
The rates of license, when granted, varied from fifty dollars for the 
use of a single guide for one year to, in one instanve, the sum of seven 
thousand dollars for the use of an unlimited number of guides in the 
business of a single corporation for the whole term of the patent. 

My usual practice has been to grant licenses for the term of a 
single year. Said licenses have been granted only to persons who have 
fully acknowledged the novelty of the invention and the validity of 
said;letters patent. The form of the license usually granted is as 
follows: 

“ Whereas certain letters patent of the United States, bearing date 
the 5th day of October, 1858, were granted to Alexander Douglas, of 
the city of New York, for an improved folding-guide for sewing- 
machines, &e.; and whereas George H. Wooster, of said city, has, by 
assignment from said Alexander Douglas, become sole owner of said 

2—151 
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letters patent; and whereas said letters patent have been extended for 
seven years from October oth, 1872, and reissued December 10, 1872, 
No. 5180. 

And whereas , parties of 
the second part, are desirous of obtaining a license to use said folding- 
culde: 


—-, of ——,, of the State of 


Now, this indenture witnesseth: That the said George H. 

1S Wooster, party of the first part, for and in consideration and 
in case of the due and faithful keeping and performing of 

each andall of the conditions, agreements, and admissions hereinafter 
contained, to be kept and performed by the said parties of the second 
part, has given and granted, and by these presents does give and 
grant, unto thesaid parties of the second part license to use — folding- 
guide-, containing th- inventions deseribed in said letters patent for 


one year from the date hereof, at their place of business, No. — street, 
in the — of —, and no longer, and not otherwise or elsewhere, with- 


out written permission of said George H. Wooster, his executors, ad- 
ministrators or assigns—that is to say: 

First. The said parties of the second part, for their heirs, execu- 
tors, and administrators, fully admitting and acknowledging the 
force and validity of said letters patent and all reissues thereof and 
the novelty of the invention therein described and claimed, covenant 
and agree to pay to the said George Il. Wooster, as a patent fee or 
royalty, the sum of — dollars in lawful money. 

Second. The said parties of the second part further covenant and 
agree that during term of said letters patent they will not make, use, 
sell, lend, give away, or keep on hand any folding guide or guides, 
" containing any of the inventions described and claimed in said let- 
ters patent without the written license of said party of the first part. 

Third. ‘That said parties of the second part further covenant and 
agree that they will not contest in law or equity nor aid or assist or 
odvise others to contest in law or equity the validity of the above-de- 
scribed patent or any reissue thereof; and that they will never re- 


fuse to pay the party of the first part the license fee as set forth, if 


said patent or any reissue thereof should be litigated or contested at 
law or in equity by other parties, 
1%) fourth. The said parties of the second part further cove- 
nant and agree to mark, stamp, or cast indelibly on each and 
every folding-guide used the words, patented October Sth, 1558 ; 
extended September 24th, 1872; reissued December 10th, 1872; 
licensed to —— only, or some intelligible abbreviation thereof. 
lifth. The said parties of the second part further covenant and 
agree that the said party of the first part, or his assigns, or his or 
their duly constituted agents, shall have the right and privilege, 
and shall be permitted at any reasonable time or hour, to visit and 
inspect the establishment of the parties of the second part where 
said folding-guides are and inspect and count the same. 

Upon the failure of the parties of the second part at any time 
faithfully to carry out and perform any or either of the said above- 
mentioned conditions and promises, the said party of the first part, 
his executors, administrators, or assigns, may revoke and annul this 


ai 
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license, in which case this license and all rights and privileges of 
the parties of the second part herein shall forever cease and deter- 
mine; but the said parties of the second part shall not be thereby 
relieved from any of the contracts or agreements on their part herein 
contained, 

lt is further distinctly understood and agreed between the parties 
as follows: 

No folding-guide shall be, or is hereby, licensed unless it shall be 
marked or stamped as aforesaid, and while it shall be so stamped 
or marked. 

[t is further distinetly understood and agreed that this license is 
ut personal privilege of the parties of the second part only, and is 
nos to be, and cannot be, assigned, transferred, divided, shared, 
apportioned, or used in connection with any person not named 
herein. 

It is further distinctly understood and agreed that the parties 
of ‘the second part have no right or title of any kind in any fold- 

ing-guide itself which is hereby licensed. Such guides are 
20) not lawfully made, nor is any property for sale of the same 

vested in the parties of the second part, hor can they be 
transferred so as to vest any right to use the sume In any purty not 
named herein, but upon the expiration of this license they are to be 
delivered to said party of the first part if required, unless this 
license be renewed or a new license taken from the party of the 
first part. 

In witness whereof the parties above named have hereunto set 
their hands and seals this — day of —, 1S7-.” 


As above stated, said reissued letters patent have been largely 
In .controversy in the circuit court of the United States in suits 
founded thereon. I enumerate here a number of such suits, with 
results. 

| commenced one suit in equity against one James Gilmour, and 
applied for a preliminary injunction. Such application was strenu- 
ously resisted by counsel; but a preliminary injunction was granted 
restraining the defendant from the use of all such folding-guides 
except four, for which he claimed to have a license. | also com- 
meneed a suit in equity against the firm of G. Sidenberg & Co.; and 
upon application for a preliminary injunction, such injunction was 
granted except as to certain folding-guides also then claimed to 
have been licensed. I also commenced suit in equity against the 
firm of Kursheedt, King & Co., in which an application for prelimi- 
nary injunction was made, but not granted; but upon testimony be- 
ing taken for the final hearing the defendants abandoned their 
defence, submitted to said tetters patent, and a deer@e was entered 
against them at the February term for the year L1S74 of the cireuit 
court for the southern district of New York. Said decree was as 
follows, as bv the records of said court, to which | hereby for greater 
certainty refer, will fully appear : : 


21 At a stated term of the United States circuit court, held in 
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and for the southern district of New York, at the court-house 
in the city of New York, on the — day of —, 1873. 
Present: Hon. L. B. Woodruff, judge. 
GEORGE H. Wooster 
Us. 
FrepeRICK A. KURSHEEDT, GEORGE E. KING, and ALEXANDER E. 
kX URSHEEDT. 

The defendants in this case voluntarily, by his solicitor, submitted 
to the decree upon the pleadings and proofs herein in favor of the 
complainant; it is thereupon ordered, adjudged, and decreed that 
Alexander Douglas was the first, true, and original inventor of the 
invention described and iimed in the letters patent granted to the 
said Douglass, October 5, 1858, for a folding-guide for sewing-ma- 
chines, and in the reissue ia said letters patent granted to the com- 
plainant December 10, 1872, No. 5180, and that seid letters were 
duly granted and extended and assigned to the complainant and re- 
issued as aforesaid, and that the defendants have infringed said let- 
ters patent by the manufacture and use of certain folding-guides for 
sewing-machines, to wit, folding-guides the guiding surface of which 
is so tusned and folded that the material conveyed thereby is folded 
on both edges, and also folding guides the guiding surface of which 
is so turned and folded that the material conveyed thereby is folded 

at or near the centre and upon one edge. 
22 And it is further ordered, adjudged, and decreed that the 

complainant is entitled to an account of the profits received 
by or which have accrued to the defendants by the manufacture, 
use, or sale of such folding-guides or any folding-guides infringing 
said reissued letters patent, and also to an assessment of damages re- 
ceived by the complainants by reason of the infringment of the de- 
fendants, and also to an injunction enjoining the defendants and 
each of them, and their clerks, agents, and workmen, from directly 
or indirectly infringing said letters patent. 

And it is further ordered, adjudged and decreed that an injunce- 
tion issue accordingly out of and under the seal of this honorable 
court, and that it be referred to Joseph Gutman, Jr., to take and state 
such account and assess said damages, and report thereon with all 
convenient speed. 


And it is further decreed that the complainant recover the costs 
of this suit, and that all further direction be reserved. 
(Signed) L. B. WOODRUFF I 
Circuit d. 


The defendants hereby submit to the ficiiien decree. 
M. A. KURSHEEDT, 
Def’ts’ Sol’r. 
Endorsed: Filed March 6, 1874. 


Said defendants took a license under said letters patent substan- 
tially in the form above set forth, paying a large sum of money 
therefor. I commenced actions of law founded upon said reissued 
letters patent in the circuit court of the United States for the south- 
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ern district of New York against the following-named persons: G. 
Schwab, Randal W. Roberts, and Thomas Dewitt, G. Straus & Julius 
Johnson, W. Ford, Lucius M. Stanton & Thomas G. Stanton, J. C. 
Glover, Nathalie Myerson & Hugo H. Plaut, L. Saunders, Adolph 
Cohen & Gutav Saenger, L. Lowenstein, A. Kisig, James Dunn, John 

Hallowell, & John Service. Of these all submitted to my 
Ze rights under said letters patent, and took licenses under the 

same in form above set forth, paving the fixed sums estab- 
lished by me for licenses for the number of folding-guides desired to 
be used of them, except the following, to wit: G. Schwab, Roberts 
& Dewitt, J.C. Glover, Myerson & Plaut, against whom said actions 
are still pending, and have not yet been reached for trial, but no de- 
fense has been set up in said actions against the validity of said let- 
ters patent. 

[ also commenced suits in equity against The Palmer Manufactur- 
ing Company, and against hk. W. Taylor & Margaret Woodbury, and 
against John W. Simpson & Co., and against Michael Hertz, in the 
same court, and made motions for injunctions therein, which came 
on to be heard on the 28th day of November, 1574, before said court, 
and, after due consideration had, preliminary injunctions were 
granted by said court in each and all of said causes on the 21st day 
of December, 1874, and injunctions duly issued therein. 

in the suits in equity against Kursheedt, King & Co., Palmer 
Manufacturing Co., and others large numbers of defenses have been 
set up and relied upon by the defendants. It has been claimed 
that the invention described and. claimed in said reissue have 
been described in on? or more of the following patents: that 
granted to Seth P. Chapin February 19, 1856; that granted James 
S.. McCurdy February 26, 1856; that granted Henry L. Sweet 
December 20, 1855; that granted to Henry B. Nichols August 
29, 1854, and January 30, 1855; but said defenses have been aban- 
doned in the suits enumerated and are not true, as | verily believe, 
in fact. 

In said suits it has also been claimed that prior knowledge or use 
of said invention described in said reissue has been had by one or 
more of the following persons: 

Henry L. Sweet, Albert F. Johnson, John B. Nichols, John J. Sib- 
levy, John Gault, Nesbitt D. Stoops, Rufus Leavitt, Martin Leavitt, 

L. M. Hussey, William O. Grover, William KE. Baker, Nathan- 
24 lel Wheeler, John Van Winkle, Benjamin Trott, Charles 

spe, Jonas Frazer, Miss Emma Bartlett, Miss Augusta 
Brown, Emery Farnsworth, James Bolton, Francis Potter, John W. 
Ripley, George Platts, Richard Blees, John T. Jones, John W. Wat- 
son, Trueman W. Repper, George Moore, George b. Sloat, Charles 
W. Thomas, Daniel Rice, Leander W. Langdon, Samuel J. Parker, 
Miles L. Clinton, Charles L. Clinton, Myron Clinton, George W. 
Thomas, Isaac M. Singer, Orson C. Phelps, Seth P. Chapin, James 
S. McCurdy, J. Melvin Brant, William H. Plummer, Salem Wilder, 
Rufus Leavitt, H. H. Blanehard, Charles H. Hiteheock, George A. 
Hitcheock, Robert Penrose, Hallis W. Cole, George Churchill, John 
M. Corlies, and James Penrose. 
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But said defences have been abandoned by said defendants, and 
are not true, as I verily believe, in fact. I verily believe that the 
said Alexander Douglas was the original and ‘first inventor of each 
and all the inventions described and claimed in said reissued pat- 
ent, and that said letters patent are good and valid in law. 

Sworn to before me this — day of , 187-. 

[L. s.] — -——. 


Circuit Court of the United States, District of 
GEORGE H. Wooster agst. —— —. 


SouTHERN District or NEw York, |... 
- > a - - 8! 
City and County of New York, j 


Alexander Douglas, being duly sworn, says: I am_ the 
25 patentee of the original letters patent, dated October 5th, 1858, 
No. 21659, for an improvement In folding-guides for sewing- 
machines. Iam — years of.age. 1 reside in the city of New York. 
My occupation is that of a dealer in coal. I have no interest In 
this suit. My first application for the letters patent No. 21659 was 
made upon the 10th day of April, 1856. I put the invention de- 
scribed in said letters patent in use in my own establishment as 
early as the summer of 1854. The following is a copy of my first 
application for letters patent for my invention, afterwards granted 
on the 5th day of October, 1858. 


etition. 


To the Commissioner of Patents: 

The petition of Alexander Douglas, of New York, in the county 
of New York and State of New York, respectfully represents : 

That your petitioner has invented a new and improved folding- 
guide for folding and turning in two edges of a piece of cloth or 
other material for binding or for other purposes preparatory to 
sewing, Which he verily believes has not been known or used prior 
to the invention thereof by your petitioner. 

He therefore prays that letters patent of the United States may be 
granted to him therefor, vesting in him and his legal representatives 
the exclusive right to the same, upon the terms and conditions ex- 
pressed in the act of Congress in that case made and provided, he 
having paid thirty dollars into the Treasury and otherwise complied 
with the requirements of said act. , 

And he hereby authorizes O. D. Munn, 8. H. Wales, and A. E. 

Beach, of the firm of Munn & Co., or their accredited agents, 
26 to act as his attorneys in presenting the application, and in 

making all such alterations and amendments as may be re- 
quired. 


ALEXANDER DOUGLAS. 
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Oath. 


STATE OF New York, : 
° .* Py . Tr r P sé hs 
City and County of New York, | 


On this 9th day of April, 1856, before the subseriber, a commis- 
sioher of deeds in and for said county, personally appeared the 
within-named Alexander Douglas, and made solemn oath that he 
verily believes himself to be the original and first inventor of the 
within-deseribed improved folding-guide for folding and turning 
a in two edges of a piece of cloth or other material for binding, or for 

other purposes, preparatory to sewing, and that he does not know 
or believe that the same was ever before known or used, and that 
he is a citizen of the United States. 
, Scientific American Seal. Munn & Co.] 
M. S. BROWSHER, 


(‘ommissioner of Deeds. 


The schedule referred to in these letters patents and making part of 
the same. 


To all whom it may concern : 
Be it known that I, Alexander Douglas, of the city, county, and 
State of New York, have invented a new and improved folding- 
guide for folding and turning in two edges of a piece of cloth or 
<p other material for binding or for other purposes preparatory to sew- 
ing; and I do hereby declare that the following is a full, clear, and 
exact description of the same, reference being had to the aecom- 
panving drawing, forming part of the specification, in which— 
Re. e hig. 1 is a front view of my improved guide as adapted for bind- 
ing and inserting two cords within the binding. 
Figs. 2 and 3 are opposite end views of the same. 
27 Fig. 4 shows a section of the binding and cording applied 
to the edge of a piece of goods. 

Fig. 5 exhibits an end view corresponding with Fig. 3 of the 
guide as adapted for binding without cording. 

Similar letters of reference indicate corresponding parts in the 
several figures. 

This guide is formed by combining and arranging, as hereinafter 
described, two guides such as are described and claimed in the pat- 
ent of S. P. Chapin, dated Feb. 19, 1856. 

To enable others to make and use my invention I will proceed to 
describe its construction and operation. 

The simplest method of constructing my improved guide is to 
take a plate of metal, A—say about ten (10) inches in length, and 
of a width somewbat greater than that of the strip or piece of cloth 
or other material which is to be folded—and have its edges turned 
in, and turn the whole length of both edges of the said plate towards 
each other, as shown at aain the end view, Fig. 2, leaving just 
width enough between the two bends a a to receive the strip or piece 
of cloth in the manner indicated by the red line in Fig. 2, which 
represents a transverse section of the cloth. 
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The plate having its edges thus turned or bent has the bent edges 
turned again, the turn commencing at a short distance from the 
end shown in figure 2, and increasing towards the other end, shown 
in figure 3, till at the latter end the bends aa are turned towards £ 
each other and the edges of the plate away from one another. This 
second bend is represented at 6 6 in Fig. 3. 

The plate is then again bent near the middle, commencing at the 
end shown in Fig. 2, and increasing all the way to the other end, 
where the two ends 6 6 come nearly together. This gives the edges 
of the plate the curved and twisted form shown in figure 1. The 
plate A is strengthened by harrow transverse pieces of plate CC, 

which are secured to its edges and lie as close as practicable 
25 to the convex side of the plate, just leaving space enough for 
the cloth to pass between them and the plate A. 

By inserting a strip of cloth or other material between the bends 
aa at the end of the guide shown in figure 2, and drawing it 
towards the other end, the edges are gradually folded down and the 
strip folded in the middle till it assumes the form shown in Fig. 3 or 
Fig. 5, in red outline. The principal difference between the forms 
of the guides shown in Figs. 5 und 5 1s that the bends e and 6 are ’ 
made rounder in that shown in Fig. 5, as it is intended for the in- 
sertion of a cord, d, at the edge of the material to which the binding 
is to be applied, which is shown by blue outline in figures D, 4, 
and 5, and another cord, e,in one turn of the binding, and this 
guide has tubes g g attached to conduct the cord d, as shown in fig- 
ure 1. The guide shown in figure 5 is simply for folding and turn- 
ing in both edges of a binding without cording. 

To apply the binding to the edge of a piece of cloth or other 
material, the said edge is placed within the guide as shown in Figs. 
3 and 5, and drawn along at the same time as the binding piece is 
drawn along. When no cording is inserted in the binding or only 
the cord e, it is only necessary to stitch it at the point shown by the 
line # in Figs. 4 and 5; but when a cord is required at the edge, 
and a broad binding is used, stitching will generally be required at 
the points # and y, the same as when two cords are used, though 
if a narrow binding be used, and the edges are turned in far enough, 
one line of stitching will suffice. ‘The guide when applied to a sew- 
ing-machine willstand in the position shown in Figs. 1, 2,3 relatively 
to the horrizontal bed of the sewing-machine, which is indicated by 
Figs. 1 and 3 by the line ff, and will be provided with a plate, 2, 
through which to insert a screw to attach it to the bed f f. 

One great advantage of this guide is that it allows strips of raw 
edged material, without a selvedge, to be used for binding purposes. 

Another is that it enables cords to be put in at the edges of 
2) the binding as well as at the fold thereof, which, I believe, 
can be done by no other guide in use. | 

I do not claim the single guides as formed by the bends a 6 and 
a }' for turning in the edges of the cloth singly, as those are like 
the guides of 5. P. Chapin, as.claimed by him in his patent herein- 
before named. 

But I claim as new and my invention : 


7 
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The compound guide herein described, composed of the two sim- 
ple guides a 6 and a b', combined and arranged in any way substan- 
tially as herein described, to fold and at the same time turn in the 
two edges of a strip or piece of cloth or other material. 
ALEXANDER DOUGLAS. 

Witnesses : 
~ OO. D. MUNN, 

S. H. WALES. 


Kndorsed : Ree’d and filed April 10, 756. L. T. W. 


Before and after the grant of said letters patent | used the inven- 
tion described therein largely in our business. | made several forms 
of said invention, which are specifically claimed in the reissued 
letters patent upon which this suit is brought. [ used said invention 
very largely in my business of a skirt manufacturer, which I carried 
on for many years in the city of New York in the firm of Douglass 
& Sherwood. According to my experience the invention described 
in said letters patent is one of very great utility. Prior to my in- 
vention it had been the practice to turn by hand bindings which 
were made of raw-edged material for the purpose of using the same 
upon the edges of garments. My invention permitted the same 
work to be done automatically in connection with the sewing ma- 
chine, and increased the speed of such work at least fivefold. One 
girl with a sewing-machine provided with one of my folding-guides 
could bind or band as much work as five or six could do without 
the use of such guide. 

During the original term of said letters patent I made 

30° earnest endeavors to protect the same in the courts, and was 

uniformly suecessful. I brought many suits at law in the eir- 

cuit court of the United States for the southern district of New York 

founded upon said letters patent. The names of the several de- 
fendants in said suits were as follows: 

M. A. Kursheedt, J. Spitzer & E. Lowenstein, Metz & Rosenbaum, 
Robert Leland, b. Lufiler, S. Trischet & J. Bevan, Charles Pierce, 
and William Campbell. <All of these defendants except Pierce and 
Campbell submitted to my rights under said letters patent, and took 
licenses in the following form : 

Article of agreement made and concluded this — day of , In 
the year of our Lord one thousand eight hundred and sixty-three, 
by and between Alexander Douglas, of English Neighborhood, in 
the county of Bergen and State of New Jersey, and Samuel 8. Sher- 
wood, of Acquackanonck, in the county of Passaic and State of New 
Jersey, parties of the first part, and , part- of the second 
part, witnesseth: Whereas the United States of America did on the 
fifth day of October, in the year of our Lord one thousand eight 
hundred and fifty-eight, grant letters patent to the said Alexander 
Douglas, then of the city of New York, for an improvement in 
Molding-guides; and whereas the said Alexander Douglas did, by 
n instrument in writing, under his hand and seal, and bearing 
ate the 21st day of August, 1863, sell and convey to the said Samuel 
. Sherwood one equal undivided half part of the said invention as 
o—151 
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secured by the said letters patent; and whereas the said part- of the 
second part is desirous of using the said folding-guide in his manu- 
factory : 
Now, therefore, the said parties to this agreement do mutually and 
severally agree as follows : 
The said parties of the first part, for and in consideration of the 
sum of fifty dollars to them in hand paid, the receipt of which is 
bv them hereby acknowledged, agree to grant, and do hereby 
31 grant,,to the said part- of the second part, their license and 


privilege to use the said folding cuide In the manufactory of 


the said part- of the second part in —, and in no other place or 
places, and to make the same for — use only to the full end of the 
term for which the said letters — were granted or may be reissued, 
subject, nevertheless, to the conditions and restrictions hereinafte~ 
stated ; and the said parties of the first part further agree to furnish 
to said part- of the second part, at his request and upon reasonable 
notice, a stamp for each of as many folding-guides as the said part- 
of the second part may require in — business, which stamps shall 
indicate the date at which said letters patent were granted, and 
which shall be properly constructed to be affixed to the said 
folding-guides, upon payment by the said part- of the second part to 
the said parties of the first part of the further sum of five dollars for 
each of the stamps so used, as a compensation for the use of each 
folding: guide, over and above the sum of fifty dollars above named. 

And the said part- of the second part, hereby acknowledging the 
full force and validity of the aforesaid letters patent, agree-, in con- 
sideration of the herein-above-stated premises, to pay to the said 
parties of the first part, in addition to the sum of fifty dollars above 
named, the further sum of five dollars as a further consideration 
and compensation for the privilege of using for each of the said fold- 
ing-guides used by the said part- of the second part during the term 
for which the said letters patent were granted, and to affix to each 
of the said folding-guides, before using it, a stamp indicating the 
date of the patent and obtained from the said parties of the first 
part, as above stated, and to pay to the said parties of the first part 
the sum of five dollars on each of the said stamps on obtaining them 
as aforesaid. 

And it is further understood and agreed by and between the said 
parties to this agreement that if the said part- of the second part 
shall at any time during the term for which the said letters patent 


were granted use in — factory any such folding guide or 
o2 guides without having first paid to the parties of the first part 


the sum of five dollars as an additional compensation for the 
right to use the same, or without having obtained from the said par- 
ties of the first part a stamp indicating the date of the aforesaid pat- 
ent for each of the said folding-guides, and affixing the same thereto ; 
or if the said part- of the second part shall during the said term use 
such folding guides etsewhere than at — factory, or sell or loan or 
in any way furnish them to others to be used, whether stamped as 
atoresaid or not, the license hereby granted by the said parties of 
the first part to the said part- of the second part to use the said in- 
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vention shall be utterly null and void, and the said party of the see- 
ond part shall forfeit whatever amount — shall have paid to the 
said parties of the first part on that account; and the said part- of 
the second part shall also in that case be deemed guilty of infring- 
ing said patent by whatever manufacture, use, or sale- — may have 
mude of the said folding-guides. 

ln testimony whereof we, the said parties to this agreement, have 
hereunto set our hands and seals the day and year first above writ- 
ten. 


Signed, sealed, and delivered, being first duly stamped, in pres- 
ence of us— 


The action against said defendants, Pieree & Campbell, was 
brought on for trial before Mr. Justice Shipman and a jury on the 
loth day of April, 1864, and the defendants not appearing an in- 
quest was taken and verdict rendered by the jury for the sum of 
five hundred dollars, upon which judgment was entered. The fol- 
lowihg Is al transcript from the record of the clerk of said court of 
the proceedings upon said trial, to which original record | here for 
greater certainty refer : ’ 

WEDNESDAY, Aprit 15, 1864. 

The court meets pursuant to adjournment and is opened by proc- 
lamation. 

Present: Hon. Judge Shipman. 


* ALEXANDER Dovatas et al. vs. CHARLES PEARCE ef al. 


>.) 
we 

On motion of Mr. Hlow, ordered inquest. 

Jurors sworn: Frederick Olmstead, Peter Berg, Ledyard Avery, 
Bernard Crawford, Edward Moore, David: Bedell, Godfrey Bierns, 
George W. Todd, Kdward W. Ketchum, ‘Thomas Clauson, Joseph 
MeGrelly, F. Reinhir. 

Mr. How opens the case on the part of the plaintiffs. 

Evidence for the plaintiffs : 

Melissa Warren, sworn. 

Creorge Il. Wooster, “ 

Alexander Douglas, 

Charles P. Benedict, 


The court thereupon charge the Jury, who retire in charge of an 
otheer duly qualified to attend them, and, on their return, say that 
thev find a verdict for the plaintiffs in the sum of tive hundred dol- 
lars, and so say they all. 

During my ownership of said original patent I also granted nu- 
merous other licenses to other persons in the same form above set 
forth. The names of such licencees are as follows: H. Hollings- 
worth, the Faney Goods Manufacturing Company, Emanuel Bien, 
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L. H. Mandlebaum, L. Dryfoos, L. 8. Robbins, H. Boen, Herman 
and Lautenbach, Bernard Loettler, Elm City Co., G. Sidenberg, 

Thompson, Langdon & Co., G. P. Merwin, George H. Wooster. 
oO I never granted any other licenses to any person or per- 

sons whatever other than those above named, nor have any 
person or persons other than those above named any right whatever 
to use the inventions described in the letters patent upon which this 
suit is brought from, through, or under me. 

On the 5th day of May, 1864, 1 was obliged, in order to pay a debt, 
to sell the original term of said letters patent, with others, to Messrs. 
Wheeler & Wiley, and thereafter had no interest whatever in said 
original term. Ihave been informed by Mr.Wheeler that no licenses 
whatever were granted by him or them during their ownership of 
the original term of said letters patent. Prior to the time that said 
original letters patent expired I made application in due form to the 
Commissioner of Patents for an extension of the same. Upon the 
same having been granted, I sold and assigned said extended let- 
ters patent to Mr. George H. Wooster, the complainant, and have 
now no interest whatsoever in the same. 

I verily believe that I am the original and first inventor of each 
and all of the improvements and inventions deseribed and claimed 
in the reissued letters patent upon which this suit is brought. 


ALEXANDER DOUGLAS. 


Sworn to this 15th day of Jan.,1875, before me. 
[L. s.] T. J. MacVEY, 
Notary Public, N. Y. City and -County. 


39 Circuit Court of the United States for the —— District 
of 


GEORGE H. Wooster vs. 


SouTHERN District or New YORK, | 

City and County of New York, — j 
, being duly sworn, says I am of mature age; I reside 
at ——, and am by occupation a 

On the — dav of , 187—, I visited the establishment of the 
defendant above named at , and there saw in use, or ready for 
use, about folding-guides for sewing-machines of the following 
deseription : 

At least — of said guides were composed of a plate of metal so 
turned upon itself that it was adapted to enclose and did enclose 
strips of raw-edged material to be guided through it, and formed an 
enclosed channel-way for such material. The guiding surface of 
these guides was so turned and folded as to gradually and simulta- 
neously fold the material guided through the same at or near the 
centre and upon both edges. 

About — of said guides were constructed of plates of metal 
folded so as to form such enclosed channel-ways for the material to 
be guided, and the guiding surfaces were so turned as to gradually 
and simultaneously fold the material upon each edge. | 


‘ SS - 
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Cdl 
These guides were being used in the defendants’ business 
of —. 
> o> « . 7 . . F . ‘ 
3b I am familiar with the reissued letters patent of George H. 


Wooster for an improvement in folding-guides for sewing- 
machines, dated December 10, 1872, No. 5180, and believe I under- 
stand the nature of the invention therein described and claimed, and 
the several forms thereof specified. 

The guides of the defendants did not differ in any material re- 
spect from those described in said letters patent for producing the 

=» sume eflect. | 

I annex hereto samples showing the construction of the defend- 
ants’ guides. 

These samples represent accurately all of these features. The de- 
fendants’ guides were used in connection with sewing-machines, and 
were so adjusted to the machines as to deliver the folded material in 
the track of the needle so as to have the folds stitched down. 

Sworn to this — day of ——, 1S7—. 


(Endorsed :) U.S. circuit court. George H. Wooster ag’st Solo- 
mon Moses et a/. Bill of complaint. Andrew Comstock, compl'’t’s 
sol’r, 71 West Broadway. U. 3. circuit court. Filed Dee. 20, 1850. 


Joseph M. Deuel, clerk. 
o7 U.S. Cireuit Court, Southern Dist. N. Y. 
Greorce H. Wooster ¢s. SoLomMON Moses et als. 


Please take notice that I am retained by and appear for the de- 
fendants in the above-entitled action. 
(S’p'd) JOSEPH J. KOCH, 
Atty for Def'ts,320 Bdway, N. Y. 


Joseph M. Deuel, clerk. 


(endorsed )) U.S. circuit court. George H. Wooster vs. Solomon 
Moses et al. U.S. circuit court. Notice of appearance. Joseph Koch, 
att’y for def’ts, 320 B’dway. Filed Feb. 5, 1881. Joseph M. Deuel, 
clerk. 


38 U.S. Cireuit Court, Southern District of New York. 


GEORGE H. Wooster 
is, 


Sotomon Moses, Gorcuo BiumM, & SOLOMON WEILL. 


The answer of the defendants to the petition and bill of com- 
plaint herein respectively shows to this court that the said defend- 
ants are copartners in business herein; that they each and severally 
show that they have not sufficient knowledge orinformation to form 
a belief as to the truth of the allegations contained in said bill of 
complaint between the 14th and 15th folios, inclusive, and therefore | 
upon belief deny the same. 

Further answering, these defendants, upon information and be- 
lief, show that the folding-guides used in and about the premises 
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and manufactory of these defendants were used by and with the 
permission of a person named Pipo, who had the right, as these de- 
fendants are informed and believe, to use and give permission to 
use and continue the use of the same. 

And, further answering, these defendants deny each and every 
allegation contained in said bill of complaint, except as by this 
answer specifically admitted. 

Wherefore these defendants ask that said bill of complaint be dis- 
missed, with costs, and the prayer therein contained denied. 

SOLOMON MOSES. “te 
GOTCHO BLUM. 
SOL. WEILL. 
, JOSEPH KOCH, 
Atty for Def 't-, 320 Bway. 


oo Unitrep Srates oF America, Southern District of New York: 


Qn this 30th day of April, LSS1, before me personally came Sol- 
omon Moses, Gotcho Blum, and Solomon Weill, to me personally 
known, who, being severally by me duly sworn, did depose and say 
that they are the defendants in the foregoing answer; that they and 
each of them have read the foregoing answer and kuow the contents 
thereof, and that the same is true of their own knowledge, except as 
to the matters which are therein stated to be on information and 
belief, and as to those matters they believe it to be true. 

BYRON A. COHEN, — 
‘. Notary Public, N. Y. C. 


(Endorsed:) U.S. cireuit court. George H. Wooster vs. Solomon 
Moses et als. Answer. Joseph Koch, attorneyfor defendants, 320 
Groadway, N. Y. City. (U.S. circuit court. Filed May 2, 1881. 
Joseph M. Deuel, clerk.) 


40 United States Circuit Court, Southern District of New York. 
In Equity. 


GroRGE H. Wooster, Complainant, 
Us, 


SoLomon, Moses, Gorcno Bium, and Sotomon Wert, Defendants. 


To the honorable Samuel Blatchford, judge of the U.S. circuit court, 
southern district of New York. 


This repliant, saving and reserving unto himself all and all man- 
ner of advantage of exception to the manifold insutticiencies of the 
answer herein, for replication thereunto, says that he will aver and 
prove his said bill to be true, certain, and sufficient in the law to be 
answered unto, and that the said answer is uncertain, untrue, and 
insufficient to be replied unto by this repliant, without this, and 
that any other matter or thing whatever in said answer contained, 
material or effectual in the law to be replied unto, confessed and 
avoided, traversed or denied, is true. 

All which matters and things this repliant is and will be ready 
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to averand prove as this honorable [court] shall direct, and humbly 
prays as in and by said bill he has already prayed. 
Dated New York, May 16th, 1SS1. 
ANDREW COMSTOCK, 


Complainant's Solicitor, 240 Bu (Lif, New York. 


4] (Endorsed :) United States circuit court. George H. Wooster 
's. Solomon Moseset al. Replication. Andrew Comstock, com- 
plainant’s solicitor, 240 Broadway. (U. 5. cireuit court. Filed 


May 17, 1881. Joseph M. Deuel, clerk.) 
42 At astated term of the circuit court of the United States 
for the southern district of New York, in the second cireuit, 
held in the court-rooms, in the Post-office building, in the city of 
New York,on the 29th day of August, 1581. 
Present: Hon. Samuel Blatehford, cireuit judge. 


GEORGE HL. Wooster 
(uy st 
SoLoMON Mosrs, Gotcuo Brum, and Soromon WEILL. 


‘This cause being at issue, and the complainant being prepared to 
make out his prima facie case, the defendants, by their counsel, waiv- 
ing the necessity and consenting to the entry of an interlocutory de- 
cree, as by the consent hereto annexed appears : 

Now, therefore, after due deliberation and upon such consent, it 
is ordered, adjudged, and decreed that the letters patent of the United 
States issued to Alexander Douglas, dated October 5th, 1858, No. 
21609, for an improved folding-guide, which letters patent were ex- 
tended for seven years from the oth day of October, 1S72, and duly 
assigned to George H. Wooster, complainant herein. 

And the said patent having been reissued to said complainant 

on the 10th day of December, 1872, and numbered 5150, 
45 was good and valid in law. 

That the said Alexander Douglas was the first and original 
discoverer and inventor of the devices and inventions claimed and 
described in said letters patent and in the specifications annexed 
thereto, and that the complainant, George H. Wooster, is the exclus- 
ive owner of said reissued letters patent. 

That the defendant- has infringed upon said reissued letters patent 
and upon the exclusive rights of the complainant under the same— 
that is to say, by buying and using, or causing to be used, folding- 
guides as deseribed and claimed in said letters patent. 

And it is further ordered, adjudged, and decreed that the com- 
plainant do recover of the defendant- the profits, gains, and advan- 
tages which the defendants have derived, received, or made by rea- 
son of the infringement of the complainants patent, as set forth in 
the bill of complaint, by any use thereof, and also that the com- 
plainant do recover any and all damages he has sustained by reason 
of any infringement of said letters patent by the defendants. 

And it is hereby referred to John A. Shields, Esq., as pro hae vice 
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a master of this court, to take and state the account of said gains, 
profits, and advantage, and to assess such damages, and to report 
thereon with all convenient speed. 

And the defendants, and each of them, are hereby directed and 
required to attend before said master from time to time as required, 
and to produce before him such books, papers, documents, and de- 

vices used as relate to the matters at issue, and submit to 
44 such oral examination as the said master may require. 

And it is further ordered, adjudged, and decreed that the 
complainant do recover of the defendants his costs and charges and 
disbursements of this suit, and that the question of an increase of 
damages and all other questions be reserved until the coming in of 
the master’s report. 


SAMWL BLATCHFORD. 


I hereby consent to the entry of the within interlocutory decree. 
New York, August 25, 1881. 
JOSEPH KOCH, 
Def’ts’ Solicitor. 


(Endorsed :) U.S. cireuit court. George H. Wooster ag’st Solomon 
Moses et al. Interlocutory decree. Andrew Comstock, comp!’t’s sol’r, 
240 Broadway. (U.S. cireuit court. Filed Aug. 20,1881. Joseph 
M. Deuel, clerk.) 


AD U.S. Cireuit Court, Southern District of New York. 
GEORGE II. Wooster 
ag st 
Sotomon Moses, Gorcno Brium, and Soromon WEILL. 


You will please take notice that having been appointed a master 
pro hae vice by the interlocutory decree duly entered in this action, 
that you, and each of you, are required to appear before me at my 
office, room 78, in the Post-oftice building, in the city of New York, 
on the 8th day of October, 1881, at 2 o’clock in the afternoon, and 
proceed with such accounting with all reasonable diligence. 

Dated New York, Oct. 1, 1881. 

JOHN A. SHIELDS, 
Master, &c. 


To Andrew Comstock, Esq., compl’t’s sol’r, & Joseph Koch, Esq., 
def ’ts’ sol’r. 


(Endorsed:) U.S. cireuit court. George H. Wooster ag’st Solomon 
Moses et al. Notice of master. John A. Shields, master pro hae vice. 
Service of a notice, of which within is a copy, is hereby admitted. N. 
Y., Oct. 3, 1881. U.S. cireuit court. Filed Oct. 26,1882. Joseph 
M. Deuel, clerk. 
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46 U.S. Cireuit Court, Southern District of New York. 


GeoRGE HH. Wooster 
ag’ st 


SoLoMON Moses, Gorcmo Brum, and SoLtomon WEILL. 


Reference before John A. Shields, master, &e., per order of court 
dated August 20th, LSS1. 


47 New York, Oet. 5, 188) 
Present: Andrew Comstock, Esqr., on part of comp't. 


Complainant’s counsel requests the master to make an order 
that the defendants attend before said master at his office, room 78, 
Post-office building, New York city, on the loth day of Oet., ISS], at 
one o'clock p. m., and then and there produce a sworn statement 
and account of number of folding-guides made or used or kept on 
hand by the defendants or their agents or employees, and covered 

by the decree Wn this Case, between the LOth day of December, 
48 1872, and the 5th day of October, 1879, and there and then 

produce a sample of each and every kind so made or used or 
kept on hand, and by whom made; also astatement as to when such 
guides were used, and how long they were used; also the number of 
yards folded by use of the Ssanie, 

The master orders that the defendants attend before him at his 
office, room 78 Post-office building, New York city, on the loth day 
of Oct., 1881, at one o’clock p. m., and then and there produce a 

sworn statement and account of the number of folding-guides 
49) made or used or kept on hand by the defendants or their 

agents or employees, and covered by the decree in this case, 
between the 10th day of December 1572, and the 5th day of October, 
187%. and there and then produce il sample of each and every kind 
so used or kept on hand, and by whom made; also a statement as to 
when such guides were used and how long they were used; also the 
number of yards folded by use of the same. 


The master adjourns the hearing until the 15th day of October, 

1881, at one o'clock p. m. 
New York, August 25, 1SSI—l11 o'clock a. m. 
50 Met pursuant to adjournment. 
Present: Counsel as before. 

It is consented that the court enter herein the usual interlocutory 
decree in such cases. 

And it is further consented that John A. Shieids shall be appointed 
master pro hac vice in such decree. 


New York, October 15th, 1S81—1 o'clock p. m. 
Met pursuant to adjournment. 
Present : A. Comstock, Esqr., of counsel for comp’t,and George H., 
Wooster, Esq., the complainant in person, and Joseph Koch, Fsqr., 
is represented by Edward Goltschell, of counsel for def'ts. 


4d—151 
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51 Def’ts counsel requests an adjournment. 

Comp’t’s counsel requests the master, inasmuch as the def’ts 
have not complied with the order heretofore made and served upon 
them, that the master direct and require that the def’ts serve upon 
comp't’s counsel by Wednesday, Oct. 19, 1881, a copy of the sworn 
statement, as required by said order, and that the said order be con- 
tinued until the adjourned day herein. And comp’t’s counsel also 

gives notice that unless said order is complied with he shall 
O2 move for an attachment against the def’ts. 


Adjourned by consent to Friday, Oct. 21, 1881, at 1 p. m. 


New York, October 21st, 1S8l—at 1 p. m. 
Met pursuant to adjournment. 
Present : Counsel for respective parties. 


SoLomMon Moses, sworn as a witness, says : 


2. 1. What business are you engaged in? 
A. Manutacturing shirts. 
Q.2. You are a member of the firm of Moses, Blum & Weil? 
A. Yes, sir. 
Q. 3. How long have you been engaged in such business ? 
A. About 12 years. 
5) Q. 4. Where is your firm’s place of business ? 
A. 74 Leonard hn, i ¢ city. 
Q. 5. How long have you been engaged in business at that place? 
A. About 5 years. 
Q. 6. Where was your firm’s place of business previous to that ? 
A. I think 86 Leonard Si. 
Q. 7. How long was your firm engaged in business at that num- 
ber ? 
A. 2 years. 
@. 8. When was the firm of Moses, Blum & Weil formed ? 
A. About 1870. 
Q. 9. Has your firm been engaged in the same business since its 
formation to the present time? 
A. Yes, sir. 
54 Q. 10. What other stores have your firm occupied besides 
the ones stated ? 
A. We occupied one in Worth St., between B’way & Church, and 
also on Duane, between West Broadway & Church. 
Q. 11. In your manufacturing business did your firm use ma- 
chinery of any kind? 
A. Yes, sir; some. 
(J. 12. Since the 10 Dec., 1872, have you employed any machinist 
to make or repair machinery in your factory ? 
A. Not to my personal knowledge. 
(. 13. If your firm had machines made or repaired by any ma- 
chinist would your books show the payment therefor for the work 
done, and to whom ? 
55 A. I don’t really know. 


P| 
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(Q). 14. Do your firm have a book-keeper. 

A. Yes. 

(). 15. Does he pay bills ? 

A. No. 

Q. 16. Does he enter on the books the amounts of bills paid by 
the firm ? 

A. Yes. 

Q. 17. Does your books show moneys paid for bills ? 

A. Yes: for Sorte. 

Q. 18. Have you between the 10 Dee., 1872, and the 5 Oct., 1879, 
had in your employ any machinist to make or repair sewing-ma- 
chines or attachments or other machinery ? 
A. I don’t remember. 


(. 19. Is that your best knowledge ? 
ob A. I think it is. 
Q. 20. What member of your firm would have knowledge 


of the above fact ? 

A. None of them. 

Q. 21. What person in your employ, if any, would have this 
knowledge ? 

A. Our foreman or superintendent. 

(). 22. Please give the name of your foreman in vour employ on 
the 10th day of Dr cember, S72, to the oth day of Oetober, LS7Y, and, 
if more than one, the names of each, and the length of time each 
occupied such position n your factory. 

A. Mr. Charles Wales for about 2 vears from 1872; Mr. Riesner 

from 1874 up to about 1876; Mr. Albert Borchard from 1876 
ay up to October, 1SS1. 

Y. Zo. Did your foreman order such machines or machinery 
to be made or repaired in your factory without consulting with some 
member of the firm ? 

A. Yes, sir. 

Q). 24. Do you know where Mr. Wales is ? 

A. Yes, sir. 

(). 25. Please state where he is. 

A. He is working as a cutter in New York city. I don’t know 
where, but I can find out, and will if requested. 

(). 26. Do you know the whereabouts of Mr. Riesner ? 

A. Yes; he is in our employ now. 

(). 27. Do you know the whereabouts of Albert Borchard ? 
oS A. L went over to New Jersey yesterday morning to enquire. 

I ascertained that he is in Bridgeport, Conn. 

Q.28. Did you ascertain what his street number is or with whom 
he is stopping in Bridgeport t 

A. He is with his brother in business in Bridgeport. I do not 
know the street or number. I can produce him here if required. 
] think his prother’s name is Ilugo. 

(). 39. You were required by order of the master to make a sworn 
stutement and account at this meeting, were you not ? 

A. I was. 


(). 50. Have you made such account and statement ? 
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A.‘I have not. 
5Y Q. 31. Have you prepared any part of that account ? 
A. I have not, because I could not. 
(). 32. Isthe reason given in this affidavit produced here and sworn 


'é 


to by you October 20th, 1551? 
A; 2m. 
(). 33. Is that the only reason ? 


A. That is the only reason. 
Q. 54. In your manufactory, when you are making up stock, is 
there any account kept of ,it? T 
A. We keep a stock-book. 
(). 35. When you sell goods is there any charge or entry.made of 
the sales and of the kinds of goods? 
A. There is an entry made of the sales and the kinds. 
60 (). 56. Do you in your business keep what is called an order- 
book when orders come in? 
A. We do when orders come in, but it is not a book that is kept 
long. 
(). 37. What is the next charge made from that order-book, or, in 
other words, are orders taken from that book and entered in any 
other book ? 
A. They are entered in the sales-book from the order-book. 
(). 38. You state in this affidavit that Mr. Borchard was in your 
employ from 1576 to 18581, and ascribe as a reason his absence for 
not making up your account as required by the order. Is it pos- ~ 
sible he could assist you between the vears 1872 and 1876 in makin 
such account ? 
6] A. He could not. From 1872 to 1876 he was not in our 
employ. 
Q. 59. Do you know the name of any machinist who at any time 
since 1872 did any work for your firm ? 
A. I do not, as [ never paid any attention to the names of our 
workmen. 


ir 
1p 


Comp’t’s counsel asks for an order that these defendants, in addi- 
tion to the orderalready made herein, that the said defendants be re- 
quired to prodnee before the master a stock book and all order books 
and sales books used in their business between the 10th day of De- 

eember, 1872, and the 5th day of October, 1879, and any 
62 other books that will show when any machinery or attach- 
ments were purchased or sold or made for the defendants. 

The master orders accordingly. 

The master adjourns this case to Friday, October 28th, at 12 
o'clock noon. 

New York, October 28th, 1881—12 o’clock m. 

Met pursuant to adjournment. 

Present: A. Comstock, Ksqr., of counsel for comp’t, and George 
II. Wooster, Esq., the complainant, in person, and adjourned to 
Monday, October dist, 1851, at 11 a. m. 
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63 New York, October 31st, 1881. 


Met pursuant to adjournment. 
Present: A. Comstock, Esq., of counsel for comp’i, and George 
H. Wooster, Esq., the complainant, in person, and Joseph Koch, 
Ksq., of counsel for def’ts. 


SoLoMAN WEIL, a witness produced under the order of the master, 
being duly sworn, deposes and says: 


Q.1. Are you one of the firm of Moses, Blum & Weil, def’ts 
herein. 

A. I am. 

(). Z. Ilave you produced the stock books and sales books used in 

your business between the 1LOth of Dee., 1572, and the 5th 
(4 of Oct., 1879, as required by the order of the master under 
date of Oct. 21st, 1SS1? 

A. Yes,sir; a lot of books were brought to this office this morn- 
Ing. 

(). 3. Will you look at the books brought here from your place of 
business and SCC whether they are the books ealled for by the order 
above referred to? 

A. I produce nine small order-books and one stock-book and four 
sales-books. 

(). 4. Do the order-books date back or include the time between 
Dee. 10th, 1872, and Oct. 5th, 1879? 

A. They do. 

Q. 5. Ilow in regard to the sales-books ? 

A. From Oct., 1875, up to and including October 13, 1879. 
GO (). 6. What period of time does the stock-book cover ? 

A. I can’t tell you that; [don’t know. There are no dates 
there; there are months, but there are no years. 

Compl't’s counsel asks that the books be marked for identification 
for the present, and they are so marked. 

The order-books from A to and including I, and the sales-books 
from 1 and including 4, and the stock-book marked J. 

And comp’t’s counsel asks for an order that the def’ts be directed 

to fully comply with the orders heretofore made by the master 


66 herein, and that the def’ts be also required Lo produce il 
sample of each kind of garment made by them with the help 
or guides covered by the decree herein under the number which 


they were manufactured or sold, together with all books tending 
to show or relating in any manner to the goods manufactured by 
the use of said guides; and it is so ordered. 
Adjourned by consent to Friday at 12 m. for def’ts to produce 
said account and comply with the orders heretofore made herein. 
New York, November 4th, 1881—12 o’clock m. 
Met pursuant to adjournment. 
G7 Present: A. Comstock, Esq., of counsel for comp’t, and 
George H. Wooster, Esq., the complainant, in person, and 
Joseph Koeh, Esq., of counsel for def’ts. 
Adjourned to Friday, Noy. 11th, 1851, at 11 a. m. 
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New York, November 11th, 18SS1—11 o’clock a. m. 
Met pursuant to adjournment. 
Present: Counsel for respective parties. 


Thi master adjourns the further hearing in this case to Friday, 
Nov. 18, 1881, at 10 o’clock a. m. 


NEW YORK, November 18th, 1S81—10 o'clock a. m. 
Met pursuant to adjournment. 
68 Present: Mr. A. Comstock, of counsel for comp’t, and the 
comp’t in person, and Franklin Bien, representing Mr. Koch, 
counsel for def’ts. 

In pursuance of the orders heretofore made and _ served, def'ts’ 
counsel produces the statement heretofore demanded by the comp'’t, 
and the same is marked Exh. No. 1, November 15th, 1881, for iden- 
tification. 


Examination of Mr. WerrLi continued. 
Q. 7. Have you produced a sample guide as required by the order 
heretofore made, and like the guides which, you state in the 
69 return made, you or your firm used in the years 1876, ‘7, ’8, 
and ‘9? 

A. I don’t know of any guide that we have had. 

Q). 8. Have you produc ‘ed samples of goods manufactured by you 
or your firm during those years, as shown in your statement, by the 
use of such cuide, as required by the order he ‘retofore made here in? 

A. We keep no sampies of anything after the stock is sold out? 

Q. 9. You state in your return that in the year from December, 
1876, to December, 1877, there were manufactured by the use of 
such guide 200 doz. garments. Will you please state what those 
garments were ? 

A. I don’t know, bevause I never attended to that depart- 

ment. 
70 (). 10. Have you tried to produce a sample of any one of 
those 200 doz. garments made within that time here to-day ? 


Obj. to as immaterial. Obj. overruled and exception taken. 


A. Mr. Burehardt is the gentleman who could give all the in- 
formation. I don’t know what the samples were. 
@. 11. Mr. Burchardt has made oath to this statement or return 


of yours, has he not, as appears by the same ? 


Obj. to—Ist, as the paper speaks for itself; 2d, as irrelevant, im- 
material, and incompetent. Objection sustained. 
71 @. 12. You had notice and knew what this order made 

October 51st, 1881, required you to produce here, and were 

present, with your counsel, when the same was made by the master, 
were you not? 

A. I was present when the last order was made. 

Q. 15. Have you produced here the books from which Mr. Bur- 
chardt has made this statement sworn to Noy. 18th, 1881 ? 
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Ovj. to—Ist, as immaterial; 2d, as all the books referred to in 
that statement have been produced and marked for identification, 
except one. Objection overruled and exception taken. 


72 A. The books were all produced the last time I was here, 
with the exception of one stock-book, which was being used. 
(). 14. Did Mr. Borsehardt obtain his information from the books 
that were produced, as stated in your last answer, if you know? 
A. I do not know. 
Q. 15. Who employed Mr. Borschardt to make up that statement ? 


Obj. to as impertinent. Obj. overruled and exception taken. 


A. I don’t know. Nobody that I know of. 

(). 16. When did you last see Mr. Borsehardt ? 
70 Obj. to as immaterial. Obj. overruled and exception taken. 
A. I passed him on the street yesterday. 

Q. 17. Did your firm have a forewoman in their manufacturing 
business during the years 1876, ’7, or ’S in their employ? 


Obj. to as immaterial. Obj. overruled and exception taken. 


A. I don’t know. 

Q. 18. Did your firm employ any hands during the years 1876, 7, 
8, or 9 in their manufacturing business? And, if so, please give their 
names, 

Obj. to as immaterial, and should be asked as to those hands who 
used those guides. Obj. overruled and exception taken. 


74 A. I do not know who they employed in the manufactur- 
ing department. They had some work-people, but I cannot 
give their names. 
Q. 19. Can you give any of their names and time when they 
were employed ? 
A. I cannot in the manufacturing department. 
(). 20. Of none? 
A. Excepting Mr. Borschardt. 
(). 21. Have you or your firm no memorandum, paper, or book 
by which you could ascertain ?. 
A. I don’t know. 
Q. 22. About how many hands did your firm employ in the 
manufacturing department during those years ? 
A. I cannot tell. , 
(). 25, About how many is the question. 
A. I can’t even answer that. 
Q. 24 Did they employ more than one’? 


~J 
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Def’ts’ counsel objects to any question referring to anything but 
the manufacturing department, and also asks that the question be 
made more specific. Obj. overruled and exception taken. 

A. I was not in the manufacturing department. I suppose they 
did. I never attended to the manufacturing department. 

Q. 25. How many more? 
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A. I don’t know. There might have been 25 or 50 hands in the 
house. 
Q. 26. Did your firm during those years employ a sep- 
76 arate book-keeper for their manufacturing department? 


Obj. to as immaterial. Obj. overruled and exception taken. 


A. I don’t know. 

Q. 27. Would you know if they did? 

A. I would not. 

Q. 28. Do you know whether your firm employed any _ book- > 
keeper or not during those years ? 

A. They had a book-ke: per in the office. 

Q. 29. Who paid the employees of your manufacturing depart- 
ment? 

Obj. to as irrelevant and immaterial. Obj. overruled and ex- 
ception taken. 
77 A. I don’t know, sir. 

Q. 30. Who employed the hands in the manufacturing 

department during those years or at any time? 


Same objection. Same ruling and exception. 


A. I don’t know who employed them. 

Q. 51. Did you at at any time? 

A. I did not. 

(). 52. What member of your firm, if any, did? 


D send 
A. If any member of the firm did employ them Mr. Moses did. 
(). oo. Where is Mr. Moses now ? 
A. Mr. Moses is in Europe. 
Q. 54. During the vears 1876, ’7,’8, and 9 how many sales- 
78 men did your firm employ to sell the goods mentioned in 


the return and others, and what were their names? 


Obj. to as far as it applies to any other goods but those mentioned 
in the return. Objection sustained. 


A. They had one salesman who sold a general line of goods. His 
name was DP. A. Phillips. 
Q. 35. Is that the salesmen that your firm employed ? 
A. That is all they employed. 
Q. 56. Have you produced here his order-book ? 
A. I think his orders were put in Mr. Moses’ book. 
Q. 37. Do you know whether they were or not? 
79 A. I think so. I think Mr. Moses copied the entries from 
the original ticket into his book. If Mr. Phillips has or had 
a book I will produce it. 
(). 58. What do you term these books (pointing to 9 small books) 
in your business ? 
A. Sales-books. 
(). 59. Does your firm keep a record or book showing the pay- 
ments to any person of cash ? 


Obj. to as immaterial. Obj. overruled and exception taken. 
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A. I don’t know. Mr. Blum attended to the office. 
(). 40. Do you mean to swear that you do not know whether your 
firm kept a cash-book or not? 


SO Obj. to on the ground that the witness is already under 
oath and is swearing all the time. Obj. overruled and ex- 
ception taken. 


A. I knew of nothing appertaining to the office. 

(). 41. Question repeated. 

A. I answered that. 

Q. 42. Question repeated. 

A. I do not know whether they did or not. 

Q. 45. If they had would you have known it? 

A. I would not. 

(). 44. Have you produced here to-day vour stock-book which you 
say you did not produce at the last meeting ? 

A. I have not. 
8] Q. 45. During the years from Dee. 10th, 1872, to Oct. Sth, 
1879, has your firm employed any other salesman except Mr. 
Phillips? 

Obj. toon the ground that it appears by the evidence that these 
guides were not used by def'ts before Dee., 1S76. Ob). overruled 
and exception taken. 

A. Yes, sir; a man by the name of Khas Oppenheimer. That is 
all I know of. He may have been with us from 1571 to 1874; I 
think so. 

(). 46. Who was your foreman from Dee., 1872, to the time when 
Borschardt was employed ? 

A. I don’t know. 

(). 47. Would your books show ? 
82 A. That I can’t answer, as I never was in the offiee, and 
don’t know whether they would or not. 

Q. 48. What is your present book-keeper’s name‘ 

A. E. L. Lersner. 

(). 49. How long has he been in the employ of your firm * 

A. I think about 5 or 6 years. 

(). 50. Did he have an assistant to aid him? 


; 


Obj. to as immaterial. Obj. overruled and exception taken. 
A. I think not. 


Comp’t’s counsel asks, inasmuch as the orders made by the master 

herein Oct. Sth, 21st, and 3lst not having been complied 

83 with or any suflicient reason having been shown why they 

have not been complied with, that an attachment for con- 

tempt be issued against them, and particularly the defendant, Solo- 
mon Weill. 

The master states that he will take the request of compl’t’s coun- 

sel into consideration, and adjourns the further hearing of this cause 

to Friday, November 25th, 1881, at 10 o'clock a. m. 


o— lol 
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New York, November 25th, 1881—10 a. m. 
Met pursuant to adjournment. 
Present: Counsel as before. 
84 Owing to the illness of the master, the case is adjourned by 
consent to Wednesday, November 30th, at 10 o’clock a.m. 


New York, November 30th, 1SS8S1—10 o’clock a. m. 


Met pursuant to adjournment. 
Present: Counsel as before. 
Adjourned, by consent,to Friday, December 6th, at 2 o’clock p.m. 


New York, December 6, 1881—2 o’clock p. m. 


Met pursuant to adjournment. 
Present: Counsel as before; also George H. Wooster, Esq., in per- 


son. 


The examination of Soromon WEILL resumed. 


Q. 51. Please give the names of all men employed as por- 
85 ters or stock-keepers in your establishment during the period 
of this accounting. 
Objected to; overruled & exception. 


A. There is only one man that I recollect, of the name of Schmidt, 
that was porter & had charge of the.stock during those years in the 
question, from 1872 to 1580, and is in our employ now. 

Q. 52. Is he the only porter & stock-keeper you have had ? 

A. The only one I know of. 

Q. 53. Have you but one porter now ? 

Objected to; sustained. 

Q. 54. Would you be likely to know all the porters you had in 

your employ during all that periodeovered by the accounting? 
86 A. If there were any other porters there whilst [ was not 
travelling I would be apt to know them. 

Q. 55. How long atime and during what months were you travel- 
ling in the year 1879, before Oct. 5, 1879? 

Obj. to; overruled ; exception. 

A. I can’t exactly state the months, but when I did travel I was 
gone 6 to 7 weeks at a time. 

Q. 56. And did you go out more than twice a year and stay 6 or 
7 weeks? 

Objected to; overruled ; exception. 

A. I ean’t say whether I went out in that vear more than twice, 

but I have gone out other vears 5 & 4 times. 
87 [Q.] 57. Is it not your habit to start out before the com- 
mencement of the busy season—before the spring and in the 
fall—with samples to visit your customers, returning to sell goods 
in the store to your customers in the busy season; and, during the 
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period of this accounting. have you averaged more than 12 weeks’ 
absence from the store in travelling on the road selling goods ? 


Objected to; overruled; exception. 


A. I always left after theseason and, — I said before, stayed from 
6 to 7 weeks.ata time. Yes, sir; [| have averaged more than 12 
weeks’ absence from the store selling goods every year. 
55 o8. Mention one year that you were more than 12 weeks 
absent during the period of this accounting. 
Objected to. 
A. I can’t exactly state the year, but it was between 1872 and 
1880. It was in one of those years. 
59. Do I understand you to say that it was but one of those years? 
Obj. to, as the question has already been answered and the witness 
has not stated anything of the kind, and that comp’t’s counsel pre- 
sumes to state testimeny that has not been given & that the question 
is Improper. Objection sustained. 
SY) 60. How long were you absent during the year referred to 
In vour answer to Q. 58? 
Obj. to on the ground that the witness has already stated how 
long he was absent. Overruled. Exception. 


A. Well, I may have made a 3 or 4 weeks’ extra trip. 

(). 61. How long were you absent during that year, adding the 3 
or + weeks extra? 

A. It may have been between 15 & 18 weeks. 

62. And is that the longest period of time that’ you have been ab- 
sent in any one vear during the period enquired of? 

A. I think it is. 
9) 63. Where did you spend your time, and doing what, when 
you were not upon the road selling goods? 


Objeeted to. Overruled. exception. 4 


A. I used to go around to the city offices here and try and sell 
goods. 

64. Then for at least 34 weeks of the year during the years cov- 
ered by the time heretofore mentioned you were in and out of the 
store every day, were you not? 

A. If I was—well, I was. 

65. And were you in the factory frequently or otherwise ? 

A. I was mostly on the sales-rooms floors. 

Q). 66. Employed in selling goods? 

A. When customers came in. 
v1 (). 67. Question Go repeated. 

Objected to as answered. Overruled. Exception. 

A. I probably went upstairs there once every 2 weeks—probably 
not ihat much. 

68. What would be your business in the factory when you would 
go there? | 
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A. Merely to take a book through or ask Mr. Borchardt a ques- 
tion. 

69. About how many hands did you employ at that factory, mean- 
ing how many did you see at any one time during your visits already 
mentioned ? 

Obj. to as already fully gone into at the last session. Overruled. 
I’xception. 

2 A. I don’t know the exact number, but I saw about 30 or 
40 through the building. 

Def’t’s counsel moves to strike out the words “30 or 40 through 

the building” in the last answer. Objection sustained. 


Q. 70. How many floors did you occupy in the building referred 
to as a factory ? 

A. The third and fourth lofts. 

(Q. 71. Give the street and number of this factory. 

A. Well, we were in 3 different stores at that time. 
(). 72. Give the street and number of each and the years you 
occupied each. 

A. We were first in 75 Worth St. I think we were 3 years in 

Worth St. We started there in 1871 and remained there till 
U3 IS74. Irom there we moved to $3 Leonard St. We were 3 

years there, and from there to our present store, 74 Leon- 
ard St. 

73. Did you have any other factory at any time elsewhere 
than in the lofts of the building occupied by you as a store? 

A. We had none. 

74. During your visits to the factory did you at any time see 
any binders or folding-guides which folded or would fold a strip of 
material upon both edges and on the centre simultaneously ? 

A. I did not. 

75. Did you at any time during the period covered by this 

accounting see in your establishment any garments manu- 
O4 factured, offered for sale, sold, or kept on hand which were 

bound or trimmed by goods which were folded in the centre 
and upon one or both edges ? 

Obj. to. Overruled. Exception. 

A. I recollect of seeing a bound drawer. 


Adjourned to Friday, Dec. 13, 1881, at 11 a. m. 


New York, December 13th, 1881—1= a. m. 


Met pursuant to adjournment. 
Present: The comp’t in person and Mr. Bien, of counsel for def’ts. 


Examination of Mr. Werir continued. 
Q. 76. What was the number, as charged in your book, 
95 of the drawers referred to in your last answer? 
A. I don’t recollect. 
. 77. Will you ascertain by referring to the books ? 
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A. I could not, because the numbers are changed every season. 
Q. 78. Why are the numbers changed every season ? 


Obj. to as immaterial. Obj. overruled. 


A. I don’t know. Mr. Bouchard, who has charge of getting up 
the stock, gave all the lot numbers and made all the changes. 

Q. 79. Lam not asking you concerning lot numbers at all. I 

refer to numbers designating styles. Do you mean to say 
96 that if you had astvle of garment designated by a certain 

number in the fall season that the same style of garment 
would be designated by a different or changed number in the 
spring, it being the same in every respect? 

A. I don’t recollect of our ever having any style number; every 
kind of garment was designated by a lot number. 

Q). 80. If a merchant should purchase a lot of goods in the year 
1872 under the designated number of 66 and should order the same 
goods under the same number in 1873, how would you know to 
what goods he referred ? 

A. He would always add 5, or whatever quantity of dozen he 

would order—an overshirt, drawer-, or an undershirt. 
U7 Q. 81. And if it should be in both instances an undershirt, 
could you select it from your stock by that number? 

A. Our stock-keeper could ; I could not. 

Q. $82. Why could not you? 

A. Beeause | was not acquainted with the stock. 

Q. 83. If you should find that number in the stock you would 
know it as well as the stock-keeper, would you not” 


Obj. to, Ist, that the question is a conclusion, ete. Obj. over- 
ruled and exception taken. 


A. I would. 
Q. 84. And would the same be true of any other year en- 
98 suing besides the ones in question ? 


Obj. to as being too indefinite. Obj. overruled and exception 
taken. 

A. I think I would be able to select them. 

(). 85. Has your firm at any time during the period of this ac- 
counting manufactured shirts trimmed with binding which was 
folded with the raw edge turned in ? 

A. I don’t recollect of ever having seen any. 

Q. 86. Do you mean to swear that you do not know that your 
firm has manufactured and soid such goods and in very large quan- 
tities ? 

Obj. to for the reason that the witness is already under oath. 
99 Obj. overruled and exception taken. 

A. I said I did not recollect of ever having seen any of the shirt- 
mentioned in the previous question. 

Q. 87. Question repeated. 

Same obj., and, further, that the witness has answered. Obj. over- 
ruled and exception taken. 
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A. I do not know of any having been manufactured and sold. 
Q. 88. Describe exactly what kind of bound shirts the def’ts have 
manufactured and sold during the period of this accounting. 


Obj. to, that compl’t should confine himself to such goods as have 
been manufactured by the use of the patent. Obj. overruled 
100s and exception taken. 


A. I don’t recollect of having seen any bound shirts whatever. 

Q. 89. Has your firm manufactured shirts of calico or prints dur- 
ing the period enquired of? 

A. They have. 

(). 90. Were any of them trimmed in any way ; and, if so, how ? 

A. They were not. 

Q). 91. As you professedly know but little about the details of the 
manufacture, sales, and stock, who is there, if any one, of your firm 
who has had more particular charge and knows more about that 
branch of the business ? 

A. Mr. Moses was more in the manufacturing department 
101 than anybody of our firm. Mr. Blum, Mr. Moses, and my- 
self of the firm know about the sales. Mr. Moses would be 

apt to know more about the stock than anybody else. 

(). 92. Please look in sales-book, Exh. No. 4, under date of Aug. 
9th, 1879, in an entry to S. L. Boyd, the first item of which is: 673— 
10, 7.50, 875, and state what kind of goods 673 refers to. 

A. I ean’t exactly tell, but I think it was an overshirt. 

Q). 93. Is there any way of tracing and ascertaining that fact by 
referring to other books? 

A. They could refer tothe cutting ticket if they have them yet. 

Q. 94. Is that the only way ? 
102 A. That is the only way I know of. 

Q. 95. Does anybody else know of any other way to your 
knowledge? 

A. I don’t know. 

(). 96. Do you mean to be understood to say that there is no way 
that you know of of ascertaining what kind of goods these figures 
refer to except by reference to a cutting ticket, which may be de- 
stroyed ? 

A. That is the only way I know of, and I mean to be so under- 
stood. 

(). 97. And is that true of every other charge in these books from 
1875 to 1879? 

A. As far as I know, it is the only way. 

Q)..98. Suppose Mr. 8. L. Boyd should have failed to pay 

103 his account, and it had become necessary to collect it by 

means of a suit and the cutting ticket had been destroyed, 
would it have been impossible to have furnished him with a bill of 
items and an exact description of the goods ? 
A. I think it would not have been impossible at the time. 
(). 99. At what time? 
A. At the time the bill was due. 
Q. 100. When was the bill due? 
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A. The bill was due December 9th, 1879. 

Q. 101. How do you know that? 

A. Because I know Mr. Boyd buys on 4 months’ time. 

(). 102. How could you have given a descriptive bill 4 months’ 

after? 
104 A. Because it come into that season’s business and we 
would be apt to recollect the lot numbers. 

Q. 103. But if he had obtained 6 monthis’ extension of time, 
carrying it beyond the next season, could you then have given him 
a descriptive bill? 

A. It would not be necessary. 

(). 104. Question repeated. 

A. I don’t think we could unless we carried over some of the lot 
num bers. 

(). 105. Please look at the order-book, Exh. I, on page 264, where 
you will find some samples of goods, and state Into what you manu- 
factured such goods, if into anything. 

A. They were manufactured into shirts. 

@. 106. For whom? 
105 A. For us. 
Q. 107. To whom were they sold. 

A. To our general trade. 

(). 108. Under what numbers ? 

A. I don’t recollect. 

Q. 109. Any way of ascertaining? 

A. If the cutting ticket is there we could ascertain, but if the 
cutting ticket is destroyed the stockman might recollect the num- 
bers. 

(). 110. Please state the name of the stockman to whom you refer. 

A. Mr. Sehmidt. 

(). 111. Have you ever manufactured or sold any ties? 

A. We have sold ties, but have not manufactured any. 

Q. 112. Who manufactured the ties you have sold ? 
106 Obj. to as improper, nor has it been shown that these ties 
were folded by the use of the patent covered by the decree. 
Objection sustained. 

Q. 113. Do you know how these ties were folded ? 

A. I do not. 

Q. 114. Q. 112 repeated. 

Same objection. Obj. overruled and exception taken. 

A. E. Oppenheimer. He is in New York, but I don’t know 
where he is. 

(). 115. Please look at your books and point out charges for ties. 

A. The only year when we sold ties was the first year we did 
business—from 1871 to 1872. 

Examination by def’ts’ counsel: 
107 Q. 116. Did your firm, during the period covered by this 
accounting, save or keep on hand any samples of goods manu- 
factured by them ? 
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A. ‘They did not. 3 

Q. 117. Did you personally have anything to do with the manu- 
facturing department of your firm during the period covered by 
this accounting ? : 

A. I did not. 

Q. 118. Why would it not have been necessary if Boyd has asked 
for an extension of 6 months’ time to give a bill of items of his ac- 
count? 

A. Because if he had taken an extension it would have been set- 
tled by note. 

SOLOMON WEILL. 


Sworn before me. 
JOHN A. SHIELDS, 
Master, Xe. 


108 Adjourned by consent to Tuesday, December 27th, 1881, at 
11 a. m. 


New York, January Sth, 1882—11 o’clock a. m. 


Met pursuant to adjournment. 
Present: A. Comstock, Esqr., of counsel for comp’t, and Franklin 
Bien, Esq., of counsel for defendant. 


Continuation of examination of Sotomon Moses. 


Q. 40. Have you produced a sworn statement and account of the 


-, number of folding-guides made or used or kept on hand by you or 


your agent or employees between the 10th day of December, 1872, 
and the 5th day of December, 1879, covered by the decree in 

109 this ease, as ordered by the master in an order dated the 15th 
day of October, 1881? 

Defendant’s counsel offers a sworn statement of the number of 
yards manufactured by the use of said guides, and will file on or 
before January 6, 1882, a sworn statement of the guides used and 
manufactured, as required by said question No. 40 and the order 
therein referred to. 


The master marks the statement Exhibit No. 2, J. A. S., master, 
Jan. 5, 1882. 
A. No. 
110 Q. 41. Have you produced a sample of each and every 
kind of folding-guide covered by the decree in this case that 
was used or kept on hand by you or your firm and a statement as 
to by whom made, as required by an order made by the master Oct. 
15th, 1881 ? 

A. I have not. 

Q. 42. In the return marked “ Exhibit No. 2” you state that from 
December, 1876, to December, 1877, there were manufactured by 
the use of said guides 200 dozen garments. What kind of garments 
were these? 
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Objected to that the statement does not state anything of the 
kind. 


A. I don’t know; I can’t describe the garments. 
11] (). 45. Were they shirts or drawers or undershirts or what? 
A. They might have been shirts and drawers; probably 
both. 

(. 44. Were both shirts and. drawers made by the use of these 
guides in that year? 

A. I can’t remember. 

(). 45. Have you any means of refreshing your recollection ? 

A. No, sir. 

Q. 46. Can you state what kind of garments were made by the 
use of said folding-guides in the years 1878 and 1879, mentioned 
In your return ? | 

A. I cannot. 


17. Have you any means of ascertaining that? 
A. No, sir. 
112 Q. 48. Do you know how many folding-guides were used 
by your firm during the time covered by this decree? 


A. From my own knowledge—no. 
(. 49. Have you any means of ascertaining ? 
[ think the only means I would have of ascertaining would be 
through our foreman, Mr. Boschard. 
Q. 50. Is there any member of your firm better aware of the facts 
heretofore enquired of than you ? 
A. No. 
Q. 51. Have you any employees or any hands in your employ who 
are acquainted with the facts enquired of herein ? 
A. None but my former emplovee, Mr. Boschard. 
115 Q. 52. Are vour firm manufacturing now, or have they 
manufactured during the past season, or have they now on 
hand, any garments like any of — manufactured by you during 
the period covered by the decree by the use of the fol ling-guides re- 
ferred to in your aflidavit “ Exhibit No. 2?” 


Objected to as improper, and that they cannot go beyond the 


E> 


period covered by the injunction. Question No. 52 withdrawn. 


’ 


(). 55. Have you any garments on hand like any of those manu- 


factured by the folding-guides covered by the decree herein & re- 
ferred to in your affidavit and statement “ Exhibit No. 2?” 
114 A. I don’t know as we have any just like them. We have 


garments on hands made by the folding-guide—what L think 
is the folding-guide. 

(). 54. You rete rr, do you, by “the fol ling-guide ” mentioned in 
your answer, to the folding-guide referred to in your affidavit and 
statement “ Exhibit No. 27?” 

A. I refer to the machine that Mr. Boschard mentioned to me as 
the - ~~ guide or binder. 

(Q). 55. When were these garments made? 
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Question objected to unless it is confined to the period of account- 
ing. 
A. During the season—last fall. 
115 Q). 56. What kind of garments were these ? 
Objected to. Overruling and exception. 


A. Drawers, | think. 

Q. 57. Don't you know? 

A. Yes, sir; drawers. 

Q. 58. No other kind? 

A. Not that I remember. 

Q. 59. Did your firm during the period covered by the deeree 
manufacture any shirts by use of folding-guides or binders ? 

A. I don’t remember. 

Q. 60. Did not your firm manufacture largely shirts which were 
bound and trimmed ? 


Objected to unless the question is confined hy the use of the 
guides. Objection sustained. I:xception. 


116 Q. 61. Did your firm manufacture shirts bound by the use 
of the tolding-guides referred to during the years covered by 

the decree herein ? 

A. I think not. 

Q. 62. Did not your firm manufacture largely shirts which were 
bound and trinimed ? 

Objected to unless the question is confined by the use of the guides. 
Overruled. Exception. 


A. We bound a great many shirts by hand—simply bound; | 
can’- say whether they were bound by hand or bound by machines; 
we manufactured shirts that were bound; I can’t say whether it was 

largely or not. 
117 Q. 65. Did you manufacture a great many shirts that were 
bound ? 

A. Not a very great many; I don’t understand the question. 

Q. 64. Question- 62 and 63 repeated. 

Objected to. Overruled. Exception. 

A. No; not very largely. 

Q. 65. Did you manufacture a great many ? 

Objected to. Overruled and exception. 

A. No; not a great many. 

Q. 65. Have you not in this examination stated that you bound a 
great many shirts ? 

Objected to as the examination speaks for itself and 1s 
118 the best evidence. Overruled and exception. 

A. Not a very great many. 

(. 67. Question repeated. 

A. I have not—understanding the question as I did. 


eo 
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Q. 68. Make any explanation that the facts require. 
Objected to as improper. Objection sustained. 


Q. 69. What did you understand to be meant when you stated 
“we bound a great many shirts,” in answer to question No. 62? 

A. | meant by this woolen shirts given out to outside hands for 
simple binding ; that’s what I meant when I said binding. 

(). 70. Did your firm manufacture during the period en- 
119. quired of by the use of folding-guides shirts made of muslin 
and prints, which were bound and trimmed ? 

A. I think not. 

Wy. 71. Don't you know ? 

A. I know only from the knowledge received from Mr. Boschardt. 


Q. 72. Did he inform you that such was the fact? 
A. He did not. 
(). 73. Did not your firm manufacture and sell largely shirts made 


of muslin or prints or linen, which were bound and trimmed ? 

Objected to unless the question is confined to the use of guides, 
Overruled and exception. 

A. No, sir. 

Adjourned to Friday, Jan. 6, 1882, at 11 o’cloek a. m. 

120 JAN’Y OTH, 1882. 

Present: Counsel for respective parties and the defendant. 

Q. 74. Did not your firm manufacture and sell shirts made of 
muslin or prints which were bound during the period covered by 
this decree ” 

A. I think not. 

Q. 75. Are you not positive ? 

A. I am almost certain; we did sell & make some undershirts 
made of nainsook muslin. 

Q. 76. Did not your firm make or sell gentlemen’s shirts with 
collar, bosom, and cuffs of prints, the collar and bosom of which 
were bound with goods of the same or different patterns, during the 

period covered by this decree ” 
121 A. We did not. 
Q.77. Do you mean to state positively that your firm 
neither made nor sold shirts like those inquired of in question 76? 

A. I mean to state positively that we did not make in those 
years. 

(). 78. How about having sold ? 

A. We may have sold—lI can’t remember—shirts of that descrip- 
tion. : 

Q. 79. Were you not fully posted concerning everything that was 
made and sold in your establishment during those years ? 

A. I was fairly posted for each season. 

(Q. 80. And does your memory fail you as to whether said shirts 

were made or sold at that time? 
122 (Question objected to as to the word “made.” Objected to 
and overruled. Exception. 
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A. I cen’t remember. 

(). 81. Where was your factory located during the period en- 
quired of ? 

A. In the stores we occupied, at No-. 76 and 84 Leonard St.; I 
ean’t say positively; about the middle cf the block in Worth St. ; 
North Leonard, near Broadway; the south side of Leonard, near 
Chureh; the north side of Worth St., about the middle of the block. 

Q. $2. Where was your factory from the first of December, ’76, 
to the 5th of Oct., ’?79? 

A. I think in the Leonard St. stores; No. 74 Leonard St. 
125 (). 83. What floors were occupied by the factory ? 

A. A portion of the second loft and the whole of the top 
loft—fourth loft. 

(). 84. Upon what floor were the guides in question used ? 

A. The only floor that we had machines on was the second floor. 

Q. 85. Have you produced samples of folding-guides such as you 
used in your business during the period covered by this decree ? 

A. I produced such guides as Mr. Borchard gave me & similar to 
such as we used. 

(). 86. Ilave you made an affidavit relating to these marked 

“Exh. A?” 
124 A. Yes, sir; and the guides so produced are marked by 
the master No-. 3 & 4. 

Q. 87. Do you know, as a fact, whether guides like those were used 
in your business ? 

A. Lonly know from the information given to me by Mr. Bor- 
chard. 

Q. 88. And is Mr. Borehard the only person who was connected 
with your business, who can give any information as to the use of 
folding-guides like those covered by the decree ? 

A. Ile is. 

Q. 89. Do you refer to the Albert Borchardt who made the return 
and affidavit in this case, marked “Exh. No. 1, Noy. 18th, 1881?” 

Objected to on the ground that there ave more than one re- 
125 turn here, and the question leads one to believe that there is 
more thanone. Overruled. Exception. 


A. | do. 
The master adjourns the reference from 12.50 to 1 p. m., at the re- 
quest of def’t. 


). 
c 


New York, January 6th, 1882—1 p. m. o'clock. 
Met pursuant to adjournment. 
Counsel present as before. 


Continuation of Mr. Sotomon Moses’ examination. 


Q. Did you have any machinist in your employ or have any work 
done by any machinist between the Ist of Jan’y, 76, and the Ist of 
Oct., “79, beside Mr. Borchardt ? 

A. I don’t know of any; if there was anything the matter 


126 ~=Ewith the machines Mr. Borchardt attended to them. 
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Q. 91. Who superintended the work in the factory during those 
years? 
A. Mr. Borchardt was our superintendant. 
Q. 92. Did you have any other foreman or forewoman beside him ? 
A. Mr. Borchardt was foreman; we had no other foreman; Mr. 
Borchardt had assistants. 
(). 95. Who were bis assistants; give their names”? 
A. The only name that | can remember was Mr. Nathan; he is at 
present in our employ. 
Q. 94. Did you have any forewomen or a forewoman ? 
A. We had no forewoman in that store. 
127 Q. 95. Did you in the factory ? 
A. No; the factory was in the store. 
Q. 96. Are you positive about this ? 
A. I think I am. 
Q. 97. Question repeated. 
A. I think I am. 


(). 0S. Please answer yes or no. 
Objected to. 


A. I think I am positive we had one. 

(). 99. Question repeated. 

A. I can’t answer positively. 

(). 100. Is there any way that you can refresh your memory con- 
cerning that? 

A. Yes; | can find out through Mr. Burchardt. 

Q. 101. Is that the only way ? 

A. That is the only way. 
128 Q. 102. Have you a book containing the number of hands 
in your employ during that time ? 

A. I think not. 

Q. 105. Can’t you state that positively ? 

A. I cannot. 

(. 104. Who knows best about that? 

A. No one, except Mr. Borchardt, from his memory. 

Q. 105. Does Mr. Borchardt know what you now have? 


( bjected to. 


Q. 106. Who has charge of the books that were kept from ‘72 
until ’79? 

A. Mr. Blum. 

Q. 107. How long has Mr. Blum had charge of the books of the 
concern ? 

A. He had charge during those years. 
129 Q. 108. Was he the book-keeper or did you have a book- 
keeper under his control and management? 

A. Yes; we had. 

(). 109. What was the book-keeper’s name? 

A. Mr. Leusner, our present book-keeper, was book-keeper during 
some of those years. Ile has been with us five or six years. 
(. 110. Is he also cashier? If not, who is? 
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A. Mr. Blum was cashier during that time. 
Q. 111. What were Mr. Weill’s duties? 
A. Selling ana travelling. 
(. 112. Were you present when Mr. Borchardt made up the ac- 
count in Exh. No. 1? 
A. No. : 
130 (). 115. Do you know from what books he obtained the 
items therein mentioned ? 
A. No, sir. 
(. 114. Who of your firm does know that? 
A. No one that I know of. 
Q. 115. How happened it that he made up that account? 
A. I don’t know. 
Q. 116. Was it at your request? 
A. No. 
Q. 117. At whose request was it? 
A. I don’t know. I was out of the country. 
Q. 118. When did you leave the country ? 
A. November 2nd, 1881. 
Q. 119. You say you have bound drawers now in stock like those 
bound by the folding-guide covered by the decree made by 
131 ~—your firm between 76 and ’79; will you produce a sample 
here before the master? 


Defendants’ counsel says that he wiil produce it if so ordered by 
the master. 


Question objected to. 
Adjourned till Tuesday, Jan. 10th, 1882, at 11 o’clock a. m. 


New York, January 10th, 1882—10 o'clock a. m. 
Met pursuant to adjournment. 
Present: Counsel for respective parties. 
Adjourned to Wednesday, Jan’y 18th, 1852, at 11 a. m. 


132 U.S. Cireuit Court, Southern District of New York. 


GEORGE H. Wooster against Solomon Moses et al. 


SouTHERN Districr oF New YorK, 8s: 


Solomon Moses, being duly sworn, says that he is informed by A. 
Borchardt, who had charge of defendants’ manufacturing depart- 
ment, that during the period covered by this accounting the defend- 
ants for about 3 years, from about 1876 to 1879, used one of the 
guides claimed by said Wooster, and a second guide was used oc- 
easionally, and deponent produces what he is informed by said Bor- 
chardt are samples of such guides used as aforesaid and are marked 
Exhibits No-. 3 and 4. 


SOLOMON MOSES. 


Subscribed & sworn to before me January 5, ’82. 


FRANKLIN BIEN, 
Notary Public, N. Y. Co. 
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¥ 133 Endersed; U.S. circuit court.. George Il. Wooster against 
Solomon Moses et al. Statement as to guides, &c. Joseph 
Koch, defendants’ att’y, 320 Broadway, N. Y. city. Ex. “A,” Jan’y 

6, 82. J.A.8., Ex'’r. | 


134 U.S. Cireuit Court. 
. GEORGE H. Wooster against SoLromMon Moses et als. 


SouTHERN District or New YORK, 8s: 


Solomon Weill, being duly sworn, says he is one of the defend- 
ants herein; that he is unable to furnish any samples of the gar- 
ments manufactured by use of the guides between the dates called 
for in pursuance of the order herein for the reason that the defend- 
ants sold all their garments aforesaid and kept no samples, nor can 
deponent procure any of the same, as most, if not all, of said gar- 
ments —sold and delivered in the Southern and Western States. As 
to samples of the guides, deponent cannot find any nor does he 
know where he ean,.and is therefore unable to produce same. No 
contempt of the orders herein was intended by deponent at any 

time. 


135 SOLOMON WIELL. 


, 


Sworn to before me Nov. 23, 81. 


FRANKLIN BIEN, 
Notary Public, N. Y. Co. 


Endorsed: U.S. eireuit court. George H. Wooster vs. Solomon 
Moses ef al. Affidavit. Joseph Koch, defendants’ att’y, 520 Broad- 
way, N. Y. city. 


136 U.S. Cireuit Court, Southern District of New York. 
GrorRGE H. Wooster against SOLOMON Moses e¢ al. 
SouTHERN District or New York, 8s: 

Solomon Moses, being duly sworn, says he is one of the defend- 
ants; that the only statement he can furnish is from the statement 
filed by Albert Borschardt, who had sole charge of this business for 
deponent’s firm, and which statement is marked Ex. No. 1, Nov. 
18th, 1881, J. A. S., Ex’r, and is as follows: 

1. From December, 1876, to December, 1877, there were manu- 
factured by the use of said guides about 200 dozen garments, con- 
taining about 2,500 yards. 

2. That from December, 1877, to December, 1878, about 300 dozen 
garments were manufactured by use of said guides, containing about 

3,600 yards. 
137 3. That from December, 1878, to October 10th, 1879, there 
were mnanufactured by the use of said guides about 200 dozen 
garments, containing 2,400 yards. 

That this is the only statements defendants can furnish, as re- 
quired by the order. 

SOL. MOSES. 
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Subscribed and sworn to before me January 5th, 1882. 
FRANKLIN BIEN, 
Notary anny N.Y. Co. 


Endorsed: Ex’r —, Nov. —, J. A. S., master. U.S. cireuit court. 
George H. Wooster against Solomon Moses et al. YY Joseph 
Koch, def’ts’ att’y, 520 Bway, N. Y. Ree’d Jan’y 5th, 1882. 


138 U.S. Cireuit Court, Southern District of New York. 
| GEORGE H. Wooster 


Us. 
SotoMoN Moses, Gorcno Brum & SoLtomMon WEILL. 
SouTHERN Disrricr or New York, ss: 

Albert Borschardt, being duly sworn, says that between Dee. Ist, 
1876, and Oct. Ist, 1881, he had sole ch: Aree of [the] manufacturing de- 
partment of the above defendants: that the defendants, Moses, Blum 
and Weill, did not use the guides claimed by complainant Wooster 
until December, 1876, when the ‘y used one of said cuides from that 
time until the expiration of the patent,and part of the year 1877 they 
used two of said guides; that said ae were not continually used 

by said Moses, Blum and We ill, but only at times when the 
139 goods hereinafter mentioned were manufactured ; that depo- 

nent has made an examination of the books of the firm of 
Moses, Blum and Weill between the dates demanded by the com- 
plainant, and the only statement'that can be furnished therefrom, 
to the best of his knowledge and belief, is as follows: 

8 That from December, LS76, to December, 1S77 'F there were Mmah- 
ufactured by the use of said guides about 200 dozen garments, con- 
taining about 2,500 yards. 

That from December, 1877, until December, 1878. about 300 
dozen garments were manufactured by the use of said guides, con- 
taining about 35,600 yards. 

8 Krom December, 1878, to October 10th, 1879. there were manu- 
factured by the use of said guides about 200 dozen garments, con- 
taining about twenty-four hundred yards. 

And this deponent further says that he is unable to give 

140 ~—s the amount of each lot number for the reason following—that 

in the defendants’ business there are two seasons in each 

year and the lot numbers are changed each season, and this depo- 

nent cannot now recollect what the lot number of the garments 

manufactured by the use of said guides were, or how many of such 

lot number were made, nor can he derive such information from the 
examination of said books. 


ALBERT BORCHARDT. 
Subscribed and sworn to before me Nov. 18,’S1. 
FRANKLIN BIEN, 
Notary Public, N. Y. Co. 
Endorsed: U.S. circuit court. George Il. Wooster against Solo- 
mon Moses et al. Affidavit & statement. Joseph Koch def’ts’ att’y, 
320 Bway, N. Y. city. Exh. No. 1. Nov. 18th, 1881. J. A.S 
Ex’r. 
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141 New York, January 18, 1882—10 o’clock a. m. 
Met pursuant to adjournment. 
Present : Counsel for respective parties. 


Adjourned to Wednesday, Jan’y 25, 1882, at 2 p. m. 


New York, January 25th, 1882—2 o’clock p. m. 
Met pursuant to adjournment. 
Present : Counsel for respective parties. 
Adjourned to Thursday, January 26th, 1582, at 10.80 a. m. 


New York, January 26th, 1S8S2—10.50 o’clock a. m. 
Met pursuant to adjournment. 
Present : Counsel for respective parties. 
Adjourned to Thursday, February 2d, 1882, at 11 a. m. 


142 New York, February 2d, 1882—11 o’clock a. m. 
Met pursuant to adjournment. 
Present : Counsel for respective parties. 


The examination of Mr. Sonomon Moses continued. 


Q. 120. Have you produced a sample of drawers like those bound 
by the folding-guide covered by the decree made by your firm be- 
tween 1876 and 1879, as ordered by the master at the last session? 

A. [ produce a sample selected by Mr. Borchard, which he thinks 
is similar to those made by the guide. 

Q. 121. What do you think about it? 

A. I don’t know whether it 1s or not. 
145 Q. 122. You stated on your last examination that your 
firm had on hand drawers similar to those covered by the de- 
cree herein. Is the sample you have produced the drawers referred 
to in that answer? 

A. It isthe sample that Mr. Borchard told me was like the drawers 
made by the guide. It is the sample | referred to in answer to Q. 
53 to dS. 

Q. 125. I see the sample is marked or stamped 539; to what does 
that refer ? 

Objected to, unless it refers to something prior to 1879. 


A. It refers to the lot number under which the drawers are sold. 
(). 124. Is this the regular number under which drawers 
144 of this kind have heretofore been sold ? 
Objected to, unless the question is made more definite and ap- 
plies to something that took place before 1880. Overruled. luxcep- 
tion. 


A. No; we change our numbers every year. 

Q. 125. How long has this drawer been sold under lot number 
839? 

A. One season. 

Q. 126. What lot number was it sold under before Oct., 1879 ? 

A. I don’t know; this drawer was never made before that time. 
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©. 127. Were not drawers like this made before that time? 
A. I think similar drawers to that were made. 
145 Q. 125. Question repeated. 

Objected to as already been answered. Further objected to—any 
part of the drawer except that produced by the guide. 

A. I can’t remember. 

Q. 129. Have you not so sworn repeatedly ? 

Objected to, and witness is directed not to answer the question 
unless ordered by the master. Overruled. Exception. 

A. I don’t remember now. 

The sample of drawers produced are put in evidence & marked 
Exh. Drawers, J. A. 8., master. 

Q. 180. During the period covered by this decree were there 

any other drawers save those exactly like Exh. Drawers 
146 = made or sold by your firm which were made by guides cov- 
ered by this decree ? 

A. I don’t know; | could only get that information from Mr. 
Borehard. 

Q. 131. Do you know nothing concerning your own business, as 
‘arried on and managed by you as senior member of the firm of 
Moses, Blum & Weill, relating to goods made or sold by said firm, 
except from information obtained from your foreman in your 
factory ? 

Objected to, unless it is confined to the time covered by the de- 
cree and also to the goods made by the guide. Overruled. Excep- 
tion. 

147 A. I know nothing that pertains to the actual manner in 
which the garments were manufactured, except through his 
information. 

Q.152. I am not asking you now concerning the manner in 
which the goods are made, but as to styles of goods sold in your 
store which would only cause an exercise of your eyesight to obtain 
the knowledge enquired of. Now, what I wish to know is whether 
your firm sold any other kind of drawers which were bound like 
the Exh. Drawers produced during the period enquired of herein. 

Objected to the interjection “which would only cause an exercise 
of your eyesight to obtain.” Overruled. Exception. 


148 A. I remember that we sold drawers, but I don’t recollect 
the styles. We sold bound drawers and unbound, besides the 

exh. 

Q. 133. Have you on hand now any bound drawers like those sold 
during the period enquired of other than like the Exh. Drawers? 

A. I don’t know whether we have or not. I have not been at- 
tending regularly to business since last April. 

Q. 134. Who is there of your firm or connected with your concern 
now who can give me the information above enquired of? 

A. No one that I know of. 
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Q. 185. Who made the folding-guides, Exh. No-.3 & 4, produced 
by you? 
A. I don’t know. 
149 Q. 156. By whose permision or consent, if any one’s, did 
you use such guides ? 


Objected to as perfectly immaterial. Overruled. Exception. 


A. Mr. Borchard had full permission to do whatever he thought 
necessary In the manufacturing department by machinery, Ke. 

Q. 137. Did Mr. John A. Piper makes these guides, Exh. 3 & 4, 
for you? 

A. I don’t know of my own knowledge. 

(J. 158. Have you been told he did ? 

A. I don’t remember that I have. 

Q. 159. Have you been told that he gave you his consent or per- 
mission to use them, ordo you know it of your own knowledge? 


150 Obj. to as immaterial. Overruled. Exception. 


A. I don’t remember. 
(). 140. Please answer ves or no. 
Obj. to because it is impossible witness can answer yes or no. 
Overruled. Exception. 
A. I can’t answer it yes or no. There was some conversation, but 
I don’t remember it, for the simple reason that I did not pay any 
attention to it. 
(). 141. What was the conversation, when, and with whom ? 
A. This conversation was — Mr. Borchard after we were served 
with the papers. [ don’t remember the conversation. 
Q. 142. Did you swear to answer in this case on or 
15] about the 30th April, 1851, before Byron A. Cohen, a notary 
publie ? 


Obj. to, as the answer speaks for itself. Overruled. Exception. 


A. I swore to one or 2 papers; I don’t remember what they were 
nor what dates they were. 7 

(). 145. Have you ever sworn to any statement that you had per- 
mission to use folding-guides in your business from a man named 
Piper ? 

Objected to, as comp’t is reading from a copy answer and the 
original answer must be produced. Overruled. Exception. 

A. I don’t remember. 
152 Q. 144. Did you ever have such information given you by 
any one? 

Objected to for, the reason it has been already gone into and fully 
answered. Overruled. Exception. 

A. I can’t remember now. 

(). 145. Please look at the paper now shown you and, after care- 
fully reading it, state whether you ever swore to the statement 
therein made, or to a copy of it. 
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Obj. to on the ground that it is an alleged copy of an answer, or 
that he ever signed an answer. Sustained. Exception. 


Q. 146. Please look at the paper now shown you and state whether 
your signature is attached thereto. 
Oo A. I can’t recognize that as my signature. 
147. Can you state it Is not your signature ? 
A. No. 
148. Don’t you know your own signature 
A. I do sometimes. 
149. Can’t you state whether Solomon Moses, written in the paper 
shown you, 1s in your handwriting ? 
A. | can't. 
150. Will you please write on the record your signature for the 
master—* Solomon Moses 


~ 


The paper referred to, “en is the answer in this ease, is marked 
for identification Exh. Moses’ Answer, J. A.S., master, Feb’y 2, 1882 


lod 151. Cannot you now state, after comparing your signa- 
ture with the one attached to the answer, that the one in the 
answer Is not yours? 

A. I can’t tell; I was at home sick from an-acecident to my head 
at the time this paper was signed. The accident occurred in March 
yr April, 1SS1. 

152. Did you swear to the answer in this,case at home or at the 
office of a notary ? 

A. At home. 
SOLOMON MOSES. 


Sworn before me— 
JOIN A. SHIELDS, 
Master, &e. 
Adjourned to Thursday, Feb’y 9, 1882, at 11 a. m 
155 New York, February 9th, 1SS2—11 o’clock a. n 
Met pursuant to adjournment. 
Present: Counsel as before. 


Adjourned to Thursday, February 16th, 1882, at 11 o’clock a. 


156 New York, February 16th, 1882—11 o'ddeck a.m 
Met pursuant to adjournment. 
Present: George H. Wooster, Esq., the complainant in person, and 
Franklin Bien, Esq., of counsel for def’t. 
CHARLES GIMBER, a witness produced on the part of the compl’t, 
being duly sworn, deposes and says: 


(). 1. Please state your name, age, residence, and occupation. 

A. Charles Gimber; I am 380 years of age; I reside [at] New 
Brighton, Staten Island, and I am a machinist. 

Q. 2. Are you connected with anybody in the machinist business? 


And, if so, state with who. 
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A. lam; the firm is FE. Brosemann & Co., doing business at 90 
White street. 

(). 5. Do you know the def’ts, Moses, Blum & Weil; and, if so, 
how long have you known them? 

A. I do; since 1876. 

Q. 4. Have you ever done any machinist work for them ; and, if 
so, when and what? 

A. I have; in the year 1877,to my knowledge, making binders 
and folders in combination with rollers. 

Q. 5. Can you state, from any memorandum which ts a copy from 


your books, how many you made of said folding-guides and when? 


Objected to as incompetent. Sustained. 


Q). 6. Ilow many folding-guides and binders did you make for 
said firm in the year 1877? 


157 Objected to as Improper, iis the compl t Is confined to the 
guides covered by the decree. Overruled. Exception. 


A. I made, to the best of my knowledge, four binders in the year 
1877 and four folders in in the year 1587S. 

(). 7. What kind of binders ‘and folding-guides were these so made 
by you. Deseribe them, as near as you can. 

. The binders are the so-ealled three-line binders, and the folders 
are double folders. 

(). 8. Please look at Def’ts’ Exh’s 3 & 4, J. A. S., master, and state 
whether they are like or unlike the binders made by you for the 
def’ts. 

A. They are precisely the same we have made. 

(). 9. Do you mean that you made those two exh’s? 

A. They have been made in our place. 

(). 10. Please look at the double-edge folding-guide now shown 
you and state whether it is like or -unlike the double folders made 
by your firm for the def’ts. 

A. It is the same. 


a 


(The folding-guide is offered in evidence and marked Compl'ts’ 
Exh’s Deuble-edged Folder, J. A. 5., master.) 


Q. 11. In connection with what are Exh’s 3 & 4 intended to be 
used, if anything? 
A. In connection with a sewing-machine. 
Q. 12. And in connection with what is the Exh. Double-edged 
older used ? : 
158 A. In connection with a pair of rollers heated by gas. 

Q. 13. Are you familiar with the folding capacity of the 
binders, Exh’s 3 & 4, in connection with a sewing-machine, and also 
the folding capacity of Exh. Double-edged Folder, in connection with 
rollers? 

A. I am. 
(). 14. Please state what the difference is, if any, in said folding 
capacity ? 


o4 
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A. The difference is nine thousand yards in straight material in 
favor of the double folder, in ten hours. 
Q. 15. How many binders is a double folder equal to? 
A. Ten, providing one is used on a sewing-machine and the other 
on a roller. 


Cross-examined by F. Bren, Esq. : 


Q. 16. How long have you known Mr. Wooster? 

A. About six months to speak to. 

Q. 17. How did you become acquainted with him ? 

A. By subpeena in other cases. 

Q. 18. In how many cases have you testified for Mr. Wooster ? 

A. All that I have been subpoenaed for; I can only recollect one. 

Q. 19. Were you subpoenaed in this case? 

A. If I wasn’t | wouldn't be likely to come here, because my time 
is valuable. 

Q. 20. Question repeated. 

A. Yes; I was. 

Q. 21. Did you have any conversation with any one relative to 
your testimony in this case, before testifying here? 

A. Not as regards to what I have stated. 

(). 22. Question repeated. 
159 A. I have. 
Q. 23. With who? 

A. Mr. Wooster. 

(Q. 24. What was the conversation, and where did it oecur, and 
when? 

A. The conversation was whether I had my memorandum with 
me of the dates these exh’s or binders were made and delivered, at 
about 11 o’clock this day, in the hall of this building; that is all. 

Q. And that is the only conversation you had at any time with 
any person in reference to this case? 

A. No, sir; I had a conversation with the operator who worked 
on the binders to take my place as witness in this case. 

Q). 26. Who was the operator and his name? 

A. Her name was not to be found out; she wouldn’t tell me her 
name. 

Q. 27. Do you know her residence ? 

A. No, sir. 

Q. 28. Where did you see her? 

A. At Seth Corwin’s, in Canal street. 

Q. 29. At whose request did you see her? 

A. At my own. 

Q. 30. Who gave you the orders, in the year 1877, for the folders 
and guides for the def’t? 

A. The superintendent, Mr. Burchard, for some of them, the rest 
being ordered by this particular operator, in the name of the firm. 

Q. 31. How many were ordered by Mr. Burchard, and how many 
were ordered by the operator, during that year? 

A. To the best of my knowledge, Mr. Burchard has ordered six 
altogether, and two by the operator. 
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160 Q. 352. Was that during the year 1877 * 
A. I should have to refer to the books to find that out. 
Q. 33. Would you have to refer to your books as to how many 
folding-guides or binders were made by your firm for the def’ts? 
A. I think I have answered the question before. 
Q. 54. Question repeated. 


: Objected to as already answered. Overruled. Exception. 
A. No, sir. ‘ 
i os Q. 35. From what do you derive your knowledge as to how many 


were made altogether for the def’ts ? 

A. My knowledge has been derived from the books, keeping the 
books myself, and making out all bills therefrom. 

(). 36. Did you keep the books of the account of the def’ts of the 
number of guides and binders made for them? 
' A. No, sir. 

(). 37. Who did? 

| boy. 
. 38. From what did he make the entries ? 
\. From the orders of one of the firm. 
). 39. Were those orders in writing ? 
A. They were in the shape of asmall slip of paper attached to 

the attachment. 
Q. 40. What has become of those slips of paper? 

~~ A. I don’t know; been destroyed, probably, after entering. 

Q. 41. Who made out the written slips for this firm? 

A. I made out the most of them, to my knowledge. 

Q). 42. How many of them did you make out? 
16] A. Five, to my knowledge. : 
(). 45. Tlow did you receive orders from the def’ts; were 

they in writing or otherwise ? 

A. Some in writing and some verbal. 

(). 44. How were the first orders given; in writing or verbal ? 

A. Verbal, to the best of my knowledge. 

Q. 45. Will you swear that the first order given you was not in 
writing ? 

A. I will not. 

Q. 46. Who gave you the verbal orders ? 

A. It came from both parties aforesaid. 

Q. 47. How many verbal orders were given you by the operator? 

A. I can’t exactly say; don’t remember. 

(). 48. To the best of your recollection, how many t 
A. All that was ordered by the operator, the operator stating that 
she was sent by Mr. Burchard. 

Q. 49. Question repeated. 

A. I don’t know. 

Q. 50. Were there as many as four ordered by the operator? 

A. I don’t remember. 

Q. 51. Will you swear there weren't as many as four ordered by 
the operator ? 
A. I will not. 


» 
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Q. 52. Who gave you the first order for these machines; Burchard 
or the operator ? 
A. I don’t recollect. 
Q. 53. How do you recollect that there were eight ordered ? 
A. by the books. 
Q. 54. Who delivered these machines made by yeu to the def’t-? 
A. Some were sent to them and some were delivered by my part- 
ner. 
162 Q. 55. Ilow many were sent to them? 
A. All my partner didn’t deliver. 
). 56. Question repeated. 
\. I don’t remember. 
). 57. Who ealled for them ? 
A. I don’t remember. 
J. 58. Did you know the person the time he called for them ? 
\. By sight—not personally. 
). 59. Do you know how many of these machines the def’ts used ? 
A. J only know that what they have got was made to work per- 


Q. 60. Question repeated. 
A. I don’t recollect how many were used. 
). 61. Did you ever see the def’t use any of them ? 
A. No, sir. 
). 62. Then you didn’t know how many the def’ts used ? 
A. I know that two were returned wore out, whether they were 
used or not. 
Q. 63. Do you know who used those two? 
A. No, I do not. 
Q. 64. From where do you derive your knowledge as to the ca- 
pacity of the folding-guides and binders ? 
A. From seeing the likes of them work and trying them myself. 
Q. 65. Did you ever take any actual measurement of the number 
of yards made by each machine? 
A. I have. 
Q. 66. Ilow many yards did you ever measure at any one time 
made by either of the machines? 


163 Olbjected to as indefinite. Overruled. Exception. 


A. I don’t understand the question. 

Q. 67. Did you ever measure the number of yards made by the 
folding-guide, Exh. 3 & 4? 

A. I did. 

(). 6S. When and where? 

A. The first one I made at our place. 

Q. 69. How many yards did you measure there by the use of the 
guide? 


Objected to as indefinite. Sustained. 


Q. 70. How many folded yards did you measure which were 
made by the use of said guides, as stated in answer 68? 
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Objected to unless a given time is stated in the question. Over- 
ruled. Exception. 


A. One hundred and fifty in an hour by foot-power on a machine 
not having a very long stitch. 

Q. 71. Did you ever measure the number of yards made by the 
use of the folder in combination with the rollers? 

A. I did. 

Q. 72. When and where? 

A. In the same place—the first of the kind I made. 

Q). 75. How many yards did you measure that were made by the 
use of the folder in an hour? 

A. Nearer to three thousand than to two thousand yards, depend- 

ing on the size of the roller—as to the swiftness of the roller. 
164 (). 74. What kind of rollers were used by the def’ts in con- 
nection with the folder e,Compl't’s Exh. Double-Edged Folder? 

A. Those were small rollers. 

(). 75. What was the capacity of those rollers for an hour—how 
many yards ? 

A. About fifteen hundred yi ards to two thousand Vi ards, if there 
is only one guide used on the roller. There can be more than one 
guide used on the roller at one time, if necessary. 

Q). 76. Did you ever see the def’ts use the rollers and guide ? 

A. No, sir. 

Q. 77. Do you know how many they used, of your own knowledge? 

A. I haven’t seen them use any. 


Redirect by G. W. Wooster, Esq. : 
(). 15. Did Moses, Blum W Weil, the def 'ts, pay your*firm for the 
binders, folding-guides, and rollers about which you have testified 
this morning ? 


A. They did. 


Recross by 


(). 79. Was it paid at one time or on different occas sions f 

A. On different occasions. 
_Q. 80. By whom was it paid, and how ? 

A. To the best of my knowledge, by the firm. 

Q. 81. Which one of them ? 

A. I couldn’t say which one of them; I didn’t go for it myself— 
for these particular bills. 

(). 82. Were any of these bills paid at your store? 

A. I don’t remember. 

(). 83. Did the operator heretofore referred to by you ever 
165 pay your firm for any of these devices—these exh’s? 
A. I don’t remember. 

Q. 84. Will vou swear she did not? 
A. No, sir. 


Redirect: 


( 


* 


». 85. Would you have been likely to have known it if she had? 
A. No, sir. As the charges were made to Moses, Blum & Weil, if 
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she paid them individually. They were charged—they were entered 
for the firm at her request, as the books show. 
(). 86. And were they so paid for by the firm ? 


Objected to as having been already gone into on the direct and 
cross —. Overruled. Exception. 


A. Those that she ordered were paid for by the firm. 

(). 87. Do you mean to swear positively that the firm of Moses, 
Blum & Weil paid for the devices ordered by the operator during 
the years 1877 arc 1878 as having been ordered by her, as you tes- 
tified, for the use of def’ts? 

Objected to as indefinite and as a repetition of the question, mak- 
ing it unintelligible. Overruled. Exception. 


A. I don’t understand the question. 

Q. 88. You testified that some of the devices were ordered by the 
operator for the def’ts during the year- 1877 & 15875, have you not? 

A. Yes, sir. 
166 (). 89. Do you mean to swear positively that the firm of 
Moses, Blum & Weil paid for those devices ordered by the 

operator? 

A. I don’t recollect. 


Re-redirect by G. H. Wooster, Esq.: 


Q. 90. Were the devices charged to Moses, Blum & Weil and the 
account settled by them ” 

A. Those particular eight were paid for by the firm. 

Q.91. You have stated in your cross-examination that you have seen 
ana had a conversation with this operator at one Seth Corwin’s in 
Canal street; did she say anvthing as to whether these cuides testi- 
fied to by you, or any of them, were used by her and others in the 
factory of the def’ts? 


Objected to. 


Re-recross : 
(), 92. Did you recelve any of this money for these bills for these 
devices from anybody” 
A. I don’t recollect. 
Q. 95. Do you know who paid for these eight devices you testified 
to, of your own knowledge? 
A. I only know from the books; personally I do not. 


Def’ts’ counsel gives notice of a motion to strike out this witness’ 
testimony, to be argued at the next meeting. 
Adjourned by consent to Wednesday, February 24th, 1882. - 
New York, Feb’y 24th, 1882. 
Adjourned to March 1, 1882, at 1.50 p. m. 


167 Wooster vs. Moses. 


New York, February 24, 1882—1 o’clock p. m. 

Met pursuant to adjournment. 

Present: A. Comstock, Esq., of counsel for compl’t; also George H. 
Wooster, Esq., the complainant in person, and no appearance on the 
part of the deft-. 

The master adjourns the further taking of testimony in this ease 
until Wednesday, March Ist, 1882, at 11 a. m. 


New York, March 1st, 1S82—1.50 p. m. 
Met pursuant to adjournment. 
Adjourned to March 7th, 1882, at 11 a. m. 


NEW YORK, Marcel 7th, 1S82—11 o’clock a. m. 
Met pursuant to adjournment. 
Present: A. Comstock, Esq., for the complainant, and George H. 
Wooster, Esq., the complainant, and Franklin Bien, Esq., for de- 
fendants. 


Jonun A. Prpo, a witness produced on the part of the compl’t, be- 
ing duly sworn, deposes and says: 


(). 1. Please state VOUrF hame, age, residence, and occupation. 

A. John A. Pipo ; Iam 50 years of a : I reside in Lloboken, New 
Jersey; | am a machinist. 

(). 2. Do you know the def’ts, Moses, Blum, and Weil; and, if so, 

how long have you known them and how did you become 
16S = acquainted with them ? 
A. I knew Mr. Moses when he was of the firm of Wolf and 
Moses, and Moses, Blum and Weil since they started the firm. I 
manufactured before for them, and by that | rot acquainted with 
them. 

(). 3. Have you done any machinist work for the def’ts ; and, if 
so, What kind of work have you done for them between the Ist of 
Jan’y, 1873, and the 5th of Oct., 1S79? 

A. Yes, sir; [| made several binders, corders, Xe. 

(). 4. Please look at Exh. No. 3 and _ state if you ever made any 
binders like or substantially like said exh. for the def’ts between the 
before-mentioned dates. 

A. Yes, sir. 

Q.5. Did you keep any books recording the number of binders so 
made and the time when they were made for the def ‘ts? 

A. Yes, sir. 

Q. 6. Did you keep said books yourself? 

A. Yes, sir. 

Q. 7. Have you with you a copy of the charges in said book of 
binders made for the detf’ts? 

A. I have got a memorandum drawn out of the book. 

(). 8. Who made the memorandum ? 
A. I done it myself. 

Q. ¥. Please refer to said memorandum 
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many binders you made for the def’ts like Exh. 3 referred to, and 
between the dates before mentioned. 

A. I made in November, 1876, four binders, one ? inch wide, 
one } inch wide, & two 1 inch wide. I made in July, 1877, three 
binders, one 2 inch wide, one ? inch wide, and one 1 inch wide. I 

made in September, 1878, one binder 1 ineh wide, and | 
169 made in March, 1879, three binders. 1 did not put the width 

down to them. I cannot tell you the width; that makes 
eleven altogether. 

(). 10. Were these eleven binders like or unlike Exh. 3? 

A. The principle was exactly the same and the same make, and 
for the same work. The shape was a little different. Each ma- 
chinist makes his own work, but the principle was the same. 

(). 11. Please state how a strip of muslin or other fabric cut the 
width of said binders and passing through them would come out 
folded. 

Objected to as immaterial. Overruled. Exception. 

A. Thebrasstube of the binder is bent that way, and ifthe unfolded 
strip is pushed in on one end it folds itself at both edges and in the 
middie in such a way that there is a passageway left in the middle 
for to allow the goods to pass through that have to be bound and 
have the folds on each side of the goods that are to be bound. 

(). 12. Where did vou deliver these binders after you had made 
them for the def’ts? 

A. I offered them in the office of Moses, Blum and Weil, but I 
was sent upstairs to Mr. Burchardt and delivered them to him or 
left them in a room where they were used. Mostly [ had to try 
them and put them on a machine myself in working order. 

Q. 15. Do you mean you had mostly to set them at work at Moses, 
Blum and Weil’s factory ? 

170 Objected to. Overruled. Exception. 


A. Yes, sir. 

Q. Who paid for these binders ? 

A. The book-keeper of Moses, Blum and Weil, as much as I re- 
memember. I believe that Mr. Moses paid me once, but I am not 
certal"., 

&'ross-examined by I. Bren, Esq.: 

(). if, How long have you known Mr. Wooster? 

A. {: near as I can remember since 1858 or ’59. 

Q. 16. When did you first hear of these patented binders ? 

A. I heard in the year 1857 or 58; kyt it belonged at that time 
to Alexander Douglass. 

@. 17. When did you firstcommence to make any of these binders? 

A. I first made them in 1858. : 

Q. 18. Did you ever make any for Mr. Wooster ? 

A. I made one by the order of Alexander Douglass for Mr. Wooster 
in 1859. | 

Q. 19. Mr. Pipo, were you subcenaed as a witness on this case? 

A. Yes, sir. 


y 


SOLOMON MOSES ET AL., &C., VS. GEORGE H. WOOSTER. 61 


Q. 20. When did you first see Mr. Wooster in reference to the case 
of Moses, Blum & Weil? 

A. The day | was subpeenaed, or the day before; I don’t recollect 
exactly; the same day the subpeena was handed me, about LV or ll 
days ago; I don’t recollect exactly. 

Q. 21. And that was the first time that you ever spoke to Mr. 
Wooster in reference to this case? 

A. Yes, sir. 

(). 22. Did you ever speak to anybody before that who was sent to 

you by Mr. Wooster? 
171 A. Not before the serving of the subpeena; no, sir. 
Q). 23. Where was you served with that subpcena and by 
whom ? 

A. Mr. Comstock served it on.me in my shop at home in Adams 
street, Hoboken, New Jersey. 

Q). 24. When and where did you see Mr. Wooster in reference to 
this case ? 

A. I see him the day of the subpeena, just before the time we 
ought to be here, at his office, 240 Broadway. 

(). 25. Ilow did you come to go to Mr. Wooster’s office ? 

A. I was not acquainted with this building, and on account of 
that Mr. Comstock told me he would go with me and show me the 
place. 

(). 26. Then you discussed about the building when you were sub- 
pcenaed, did you not ? 

A. I was in the building 2 or 3 times and had diffieulty in find- 
ing the rooms, and this subpcena read room 75 post office building. 

(). 27. Have you ever been in this room before? 

A. I am not sure of it; it seems to me I have been here before. 

(). 28. How many times have you been here? 

A. That is a thing I have never paid any attention to. I thought 
it was not worth while. 

Q. 29. Ilow many times have you acted as a witness for Mr. Woos- 
ter in cases relating to the guide and binder? 

A. In none before. ‘This is the first. 

(). 30. When you went to Mr. Wooster’s office did he tell you 
what you was expected to testify to? Answer ves or no. 

A. All that Mr. Wooster asked me if I made any binders 
172 ‘for these folks, if I recollected anything in this case; to tell 
the truth and nothing else. 

Q. 31. Were you ever sued by Mr. Wooster in reference to these 
binders ? 

A. No, sir. I had a license to use fifty. 

(). 32. From whom did you receive the. license to use fifty? 

A. From Mr. Wooster, in the year 1875, for as long as the patent 
was running. 

(). 33. Have you got the license with you ? 

A. Yes. 

(). 34. Will you pre duce it? 

A. If I must do so. 

(). 35. Def’ts’ counsel calls for its production of the license. 
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A. I produce it. 
** 8 > . . . 
Def’ts’ counsel offers the license in evidence 


The witness objects to leaving it In answer to Mr. Wooster, but is 
willing that a copy shall be made. 


Q. 36. When did you first see Moses, Blum, & Weil in reference 
to their binders? 
A. In 1876. 
(). 37. At their office. 
[A] ie 
Q. 38. What took place? 
A. i don’t recollect the words; they ordered four binders. 
Q. 39. Do you know Mr. Albert Burschardt? 
A. Yes, sir. 
Q. 40. Did you know him when he was working with Rothschild 
Brothers & Gutman? 
A. Yes, sir. 
(). 41. Did vou tell him you had the privilege of using a 100 
173 binders from Mr. Wooster? 
A. No, sir; never anything like that. 
Q. 42. What did you tell him with reference to use the binders 
that you had? 
A. That I had the right to use fifty binders; that is all I told 
him. : 
Q. 43. Did you ever give the right to use any of these binders to 
Moses, Blum & Weil? 
-- A. No, sir. 

(Q. 44. Or to Mr. Burschardt ? 

A. Not him either. 

Q. 45. Wasn’t it through you that the def’ts, Moses, Blum & Weil, 
used these binders in the year 1876 to 1879? 

A. No, sir; there was an understanding between Burchardt and 
me which Mr. Moses knew; that I will bind for them under my 
license if they paid me a certain amount per dozen, but which would 
only commence when I received the money for it; but as they never 
paid me anything it never commenced—it was void. 

(). 46. How much money was you to receive ? 

A. It never came as fur; they told me they would send for me, 
but they never sent for me. 

Q. 47. How much money was you to receive from them; how 
much did you ask them you wanted ? 

A. I said befvre it never came so far. They did not offer me any. 
I did not ask them for anything. 

Q. 48. Who was present when that understanding was had ? 

A. Well, I didn’t call it an understanding. 

Q. 49. Who was present when the understanding was had with 

Mr. Burechardt, and to which you testified in answer to Q. 45? 
174 A. Nobody. 
(). 50. Was you there ? 
A. Burchardt and I was there. 
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Q. 51. Was there any price suggested per dozen that you were to 
receive? 

A. No, sir; it never came as far as that; I am positive as to that. 

Q). 52. Is that as true as everything you testified to? 

A. I stated that in my former answer. 


(). 535. Question repeated. 
A. Iam under oath here; I was sworn before I began; ves. 
(). 54. How much money did you receive from Moses, Blum and 


Weil for the guides you delivered to them ? 

A. Iam not positive. I got five dollars for a binder at that time, 
but I am not certain how much I charged them. 

Q. 55. Do you keep books ? 

A. Yes, sir; sometimes—not all times; at that time I didn't; I 
only marked the orders down. 

(). 56. What did you mean in answer to Q. 5 when you said you 
kept books ? 

A. If I received an order I marked it down. I kept a book for 


(). 57. Then as near as you recollect you received for 11 binders 
$5 apiece from Moses, Blum & Weil—as near as you recollect it? 

A. No, sir; I did not receive in full $55; there was some that I 
did not receive $5 for. 

Q. 58. Look at Exh. 4; do you mean to say that you received $5 
for making such a thing as that? 

A. I didn’t make any such thing as that. I made it better 
175 ~—s than that. 

Q. 59. Did you go to see Moses, Blum and Weil since this 
suit was commenced ? 

A. I have been there a couple of times after they sent for me. I 
don’t-know whether the suit was commenced. bBurchardt was over 
to my place and made a proposition and made a copy of my license, 
and stopped till 12 o’clock at night in a saloon. 

Def’ts’ counsel moves to strike out the answer, commencing Mr. 
Burchardt came to my place, as not responsive to the question. Mo- 
tion granted. 


(). 60. Have you been to see Moses, Blum and Weil within the 
past four weeks and try to induce them to settle this case? 

A. I have been there, but not there to try to settle the case. 

(). 61. Did you deliver all those binders to Moses, Blum and Weil 
that you made yourself? 

A. Yes, sir. 

(). 62. And the first binder you made for them was in 1876? 

A. In LS76. 

Redirect: 

Q. 63. Did the def’ts, Moses, Blum and Weil, send any person to 
see you within the last three months in relation to this suit, or did 
any person call on you from the def’ts; and, if so, whom and when 
about ? 


Objected to as immaterial. Overruled. Exception. 
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A. Mr. Burchardt was 3 times to my place. I can’t tell 
176 exactly when it was; it may be within 5 months. 
(). 64. Did you see the def’ts or their employees use these 
binders at any time that you made for them ? 
A. Yes, sir. 
Recross : 
©. 65. low many of these binders were they using when you saw 
them ? 
i Sometimes 5, sometimes 2, sometimes 1, according to the sea- 
son. 
(). 66. Do you mean to swear that you saw 5 binders used at any 
one iime by the def’ts ? 
A. Yes, sir. 
(. 67. When? 
A. It was in November, 1876 and 1879. 
(). GS. Were they working at these 5 at the same time? 
A. i see 3 different girls working at 5 different machines with a 
different binder. 
J. A. PIPO. 
Sworn before me— 
JOUN A. SHIELDS, 
Master, &e. 
Adjourned to Tuesday, March 14, 1882, at 2 p.m. 


177 New York, March 14, 1882—2 o'clock p. m. 
“e Met pursuant to agjouriment. 
Present: Counsel for respective parties. 


GEORGE HH. Wooster, Esq., called and duly sworn, deposes and 
says: 

Q. 1. Are you the complainant in this action and owner of reissue 
letiers patent No. 5180? 

A. lam. 

Q. 2. Have you been enraged in manufacturing business requir- 
ing the use of guides and binders like Exhs. 38 & 4 and Compl’t’s 
Exh. Double-dge Folder herein ; and, if so, how long, about ? 

A. I was so engaged in business which required the use of a large 
number of binders and guides like the exh’s enquired of for nearly 
fifteen yeas. 

Q. 3. Are you familiar with their construction and operation ? 

A. | am. 

(). 4. Have you read and examined reissued letters patent No. 
5180, and are you familiar with the same? 

A. I have read said patent a great number of times and am very 
familiar with it. 

Q. 5. Look at Exhs. 3 & 4 and Exh. Double-Edged Folder and 
state whether said exh. are constructed in accordance with the claims 
set for’h in reissued letters patent. 

A. I have examined seid Eah-.3 & 4 and Exh. Double-Edged 
Folder «nd they do embody the form of guide claimed in said re- 
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issued letters patent, inasmuch as the guiding surface of Exh. 
Double-Edged Folder is so turned or folded as to cause the fabrie 
passing through it to be simultaneously folded on both 
178 —s edges, and Exhs. 5 & 4 are so constructed that a strip of 
material passing through them will be obliged to conform to 
the guiding surface of said exh’s, and will thereby be folded in the 
centre and upon both edges simultaneously in the manner described 
and claimed in said patent. 
Q. 6. Have you an established license fee under letters patent re- 
issue 5180? And, if so, state what it is? 


Objected to. 


A. I have an established license fee and it is 850 per year for each 
guide which is made, used, caused to be used, sold, lent, given away, 
or kept on hand by any manufacturer, said license fee being pay- 
able in advance. 

Q. 7. Have you staid such licenses to manufacturers in any 
number? And, if so, give the names of some. 


( bjeeted to. 


A. Ihave granted such licenses to manufacturers largely ; among 
others to Mens, Clark & King, and V. Henry Rothschild, Fitz Clark 
and Flagg, Rothschild Brothers, FE. S. Mills & Co., Hl. Wallach Sons, 
Louis Doyphus & Co., and many others. 

Q. 8. Have you a blank form of license with you similar to those 
you have granted licenses to ? 

A. I have, and now produce it, and it is marked Compl’t’s Exh. 
Blank Copy License, J. A. S., master, March 14, 1882. 


Cross-examined by 


Q. 9. When did you first learn of the def’ts’ infringement ? 
A. I don’t remember. 
(). 10. State the time as near as vou can. 
A. I think it is some time within 5 vears. We have a book with 
a large number of names covering the 7 years of this pat- 
179 ent and I did tax my mind with the names connected there- 
with. 

(). 11. Do you enter the names and the time of your discovery of 
the infringement on this book ? 

A. When a man is reputed as infringing we enter the name, the 
number of guides that party reputes being used, &c.; also enter the 
day the report is made, generally. 

Q. 12. Did you do so in relation to these def’ts? 

A. I did not enter the report made concerning these def’ts. 

Q.15. Who did? 

A. I think Mr. Comstock. 

Q. 14. The entry was made, however, in that book ? 

A. Yes; I think it was. 

Q. 15. Where is that book ? 

A. In my office, I think. 

9—]51 
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Def’ts’ counsel gives notice to produce the book at the next session. 
The witness states that he declines to produce said book, as it is his 
own private property. 


Q. 16. Who was the party that gave you the information that the 
def ‘ts were infringing ? 

A. I don’t-re membe rr. 

(). 17. Did you ever grant any license toa man by the name of 
Pipo? 

A. I did. 

Q. 18. For how many guides ? 

A. I don’t remember. The license is in evidiencs and speaks for 
itself. | 

Q. 19. Do you mean to be understood that you don’t know 
180 the number of guides that you gave a license for? 

A. I do; I think it is something like 40 or 50, but Iam 
not positive. 

Q. 20. What did he pay you for it? 

A. Gave me an assignment of his interest in a patent owned by 
him, and I gave him the license for $100 in cash for that patent. 

Q. 21. What was the stated value of that patent? 

A. There was no value stated. 

(). 22. Did you receive less than $50 from anybody at any time 
for the use of one of these evuldes for one year t 

A. No; I don’t think I ever did. 

Q). 25. Not from a party who was using a large number of them? 

A. Your question was concerning one. When parties wishing a 
license for a large number made application and paid their money 
in advance without suit and signed the license, binding themselves 
by the provisions it contained, I granted cominutation rates, which 
were the same in all instances. ‘The rates were as follows: 

One guide one year, fifty dollars. 

Three guides one year, one hundred dollars. 

Five az one hundred « fifty dollars. 

Ten ' | ~ ee % ‘ m 

Twenty “ — for one year, $500, or, when a person used as many 
as he desired without being obliged to report to me, $1,000 per 
year, 

The commutation licenses were granted upon the licensees sign- 
ing an agreement that | or my authorized. agents should have the 
privilege of visiting the place where the guides were used at any 

reasonable time to ascertain whether more guides were being 
181 ~—_used than licenses had been granted for. 

24. Was it also understood and agreed at that time be- 
tween you and the parties desiring the license that there should be 
no lawsu.ts concerning the same? 

A. Something of that kind; the license will show for itself; it 1s 
in evidence 

() 25. All tuat took place there was that you signed the license 
and they signed it, and that they were bound by the conditions of 
the license only ? 
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A. Yes; after they had sufficiently digested the conditions and 
provisions contained therein. 

Q. 26. Ard the license you gave for these commutation rates is 
like unto the blank license in evidence with its blanks filled up ae- 
cording to the number of guides used ? 

A. Yes, sir. 

(). 27. Supposing a man had a license for the use of three guides 
at $50 per annum for each guide, supposing one of the guides be- 
fore the expiration of the year became broken or useless, and he was 
compelled to have a new one made in its place, would you receive 
$00 more for the use of that guide for the unexpired term of that 
year in addition to the $50 received for the Lroken guide during that 
vear 4 

Objected to, as the condition in the license should govern, and it 
Is 1n evidence. 


A. When a man makes a written agreement with me expect him 
to live up to its provisions in every particular. There are none of 
these guides but what will last with proper use for more than one year ; 

but if a man is careless and his guides are broken or de- 
182s stroyed, it would be no fault of mine, and he would be 

obliged to suffer the Cconiseq Uchces, A licensee 1s compelled to 
mark or stamp each guide before commencing to use, and I do not 
think he would have any right to mark or stamp another guide with- 
cut my consent. 

Def’ts’ counsel moves to strike out the answer as not being re- 
sponsive and repeats the question. 


A. I certainly should be entitled to receive 30 more if a man 
should make an additional guide more than he was originally 
licensed to. 

(). 28. Even if it was to replace one that was broken before the 
expiration of the license ? 

A. In any event. The 2d clause of the license provides particu- 
larly for that. 

(). 29. Did these def’ts ever sign any license or agreement with 
you of any kind? 

A. They never did, 

Q. 30. Or have any conversation with you in reference to the 
same prior to the commencement of this action ? 

A. 1 think one of them was at the office after being notified of 
infringing. 

Q. 31. How long before the expiration of vour patent ? 

A. I don’t remember when it was. 

Q). 32. It was shortly before the suit was commenced, was it not? 

A. I think it was before the suit was commenced, if at all. My 
memory is not clear on this subject. 

GEO. IL. WOOSTER. 


Sworn before ine-— 
JOUN A. SHIELDS, 
Master, &e. 
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183 Adjourned to Friday, March 17, 1882, for motion, and ad- 
journed to Tuesday, March 21, 1852, at 2p. m., to proceed 
with case. 


Adjourned to Mareh 27th, 1882, at 11 a. m. 


New York, March 27th, 18S2—11 o’clock a. m. 
Met pursuant to adjournment. 
Present: A. Comstock, l’sq., of counsel for compl't, and dkebwd. 
Ciollehell for Joseph Koch, l’sq., of counsel for def’t. 


ErNest BroseMAN, a witness produced on the part of the com- 
plainant, being duly sworn, deposes and says: 


(). 1. Please state your name, age, residence, and occupation. 

A. Ernest Brosemann; | am 45 years old; I am a machinist, at 
120 Leroy St., N. Y. city. 

(). 2. How long have you been engaged in that business ? 

A. ‘Twenty-eight years. 

(). 5. Do you know the def’ts, Moses, Blum and Weil ? 

A. Not personally; | know the firm. 

(). 4. Did you at any time do any machinists’ work for the firm 
of Moses, Blum and Weil? 

A. Yes, sir. 

Q. 5. Please state what it was and about when. 

A. | made binders and folding-guides for them, some in 
1S4 1S77 and some in 1878. : 

(). 6. What did the first bill of goods you manufactured for 
them amount to, if you recollect, and what was it for ? 

A. The first bill amounted to $10.50, and it was for seven binders 
or binding-guides to turn on both edges and on the centre, to be 
used on sewing-machines. 

(Q). 7. Will you look at Exhs. 5 & 4, J. A.S., master, and state 
whether the binders which you made for the def’ts at that time were 
like or unlike those ? 

A. Yes; No. 4 1 made myself; No 5 was made at my place. 
Some of my hands made it, I suppose; it is of my pattern. 

(). 8. What machinist work did you do next for the defendants, if 
you recollect ? 

A. I made a collender roller with folders for them, amounting to 
about $25. 

Q. 9. When about, if you recollect, was this ? 

A. Well, it was in the middie of 1878, about. 

(). 10. How many folders or folding-guides did you make for them 
at that time? 

A. | remember two folding-guides for the collender roller and 
several Sweet binders to match the folds from those guides to work 
on the sewing-machines. 

(). 11. Is that all the double-edge folding-guides you made for the 
def’ts, as you now recollect ? 

A. Yes. 
(). 12. Please look at Exh. Double-Edge Folder, J. A. 8., master, 


. 
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Feb’y 16, 1882, and state whether the double-edge folders you made 
for the def’ts were like or substantially like that ? 
A. Yes. 
(). 15. Did the defendants pay you for those binders and 
185 ~—s guides and rollers? 
A. Yes, sir. 
(). 14. Were you ever in the defendants’ place of business or fae- 
tory ° 
A. Yes. 3 
Q.15. Did you show or assist the operatives of the defendants how 
to operate those folding-guides and binders at that time? 
A. Yes, sir. 
(). 16. The first seven binders you made for them ? 
A. Yes. 
Q. 17. And also the folding-guides and rollers? 
A. No, sir. 
Q. 18. Did the defendants ever state to you that the folders worked 
well or not? 


Objected to as irrelevant and immaterial. Overruled. Excep- 
tion. 


A. No. 
Q. 19° Did they ever make any complaint that they did not? 


Objedted to as immaterial and as already answered. Overruled. 
Exception. 


A. Np. 

Q. 20) Did you ever see the operatives of the def’ts or the def’ts 
themselves operate those double-edge folders in connection with the 
rollers ? 


186 Objected to as irrelevant. Overruled. Exception. 


A. No. 

Q. 21. Do you know who set up those rollers in the def’ts’ place 
of business and attached the double-edged folders to them ? 

A. Mr. Burchardt, the superintendent of the def’ts at that time, 
told me that he set them on and tried them, and I put on those cor- 
responding Sweet binders and tried them on those strips made by 
those folders to show that they matched together and worked corre- 
sponding. 


Objeeted to on the ground that the witness is not testifying of his 
own kiriowledge. Sustained so far as hearsay evidence is concerned. 
! 


(). 24. Did you see the strips which were folded Onl those folding 
guides by those rollers at the time you say you matched them with 
the Swéet binders? 

A. Yes. 

Q. 2. In the def’ts’ place of business ? 

4 . 

A. ¥es: | had them and had to show the hands how to work 

with tliem. 


wee ‘ Pas 
en 


, 
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The last part of the answer objected to as not responsive to the 
question. 


Cross-examined by Mr. GOLLCHELL: 


Q. 24. Did you keep books of account at that time? 

A. Yes, sir. 

Q. 25. Did you make any entry of these sales to the def’ts ? 

A. Yes, sir. 

(). 26. Are you testifying to-day from memory or did you 
187 refresh your memory from these entries? 
A. No; from memory only. 

Q. 27. Who ordered those binders and guides which you say you 
sold to them? 

A. I don’t remember. 

Q. 28. Do you remember who paid for them—which one of the 
def’'ts—or if the firm ? | 

A. I sent the receipted bill to the oftice of Messrs. Moses, Blum 
and Weil, and received the money through the boy I sent there. 

Q. 29. Do you remember whether it was in cash or by check ? 

A. I don’t. 

Q. 30. And did you receive your money through a boy in that 
way in both instances—both sales ? 

A. Yes. 

Q. 31. You are quite sure that you sold them guides or binders 
the same as Exhibits 3 & 4, J. A.S., master, and Exhibit Double- 
Edge Folder, J. A. S., tnaster ? 


A. Yes. 

Q. 32. Could you explain any material difference between Exh’s 
o& 4? : 

A. Yes. 


") 


(). 33. Just state the difference. 

A. No. 3 is a binder to take in a strip 2 of an inch wide and No. 
4 is a binder to take in a strip of 12 of an inch wide. 

Q. 54. Were they sold at the same price to the defendants? 

A. Yes, sir. 

Q. 35. Do you remember how many of these? 

A. No, sir. 

Q: 36. Do you know of your own personal knowledge that 
188 the defendants ever used the binders and folders sold to them 
by you? 

A. In looking at those guides oceasionally, after months or so, I 
could see that they had been used pretty well; otherwise I could not 
know. 

Q. 37. Could you swear that they were used by or for the def’ts 
for their own use ? 

A. No, sir. 


Redirect by A. Comstock, Esq. : 
R. D. Q. 38. In answer to Q’s. 36 & 37, you stated you could not of 


your own personal knowledge state if the guides had been used by 
the def’ts; now, about the binders, did you set them at work in the 


-~ wag 


| 
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def ’ts’ Dd as stated by you in answer to question 15, which is as 
follows:;“ Did you show or assist the operators of the def’ts how to 
operate those binders at that time?” And you answered “ Yes.” Is 
that a facet ? 

A. | showed the operators how to work with the binders. 

R. D.jQ. 39. Have the def’ts orany of their counsel for them, orany 
one pro rssing to act in their behalf, been to see you in relation to 
this matter; and, if so, what did they state to you? 

A. N@, sir. 

R. D. KQ. 40. Has any one been to see you and stated that if you tes- 
tified in; ‘this case against the def’ts that it would ruin your business, 
or words to that effect? 

A. Na, sir. 


Lee cross by 

Q. 41.4; Do you know of your own knowledge that the defendants 
or their bperators actually used the binders referred to after you had 
shown them how they worked ? 

A. No; I left them in operation and went out; they used 
189 them while I was there about jive minutes. 
}(@. 42. Do you know that they used them after you left? 

A. Noy I don’t know. 

(). 43.. You were supcenaed to attend here this morning, were yuu, 
and paid the usual fee ? 

A. Yes, sir. 

° ERNEST BROSEMANN. 

Complainant rests. 

Adjouyned to Friday, March Sist, 1882, at 2 p. m., for defendants 
to introduce their testimony. 
190 New York, March 31st, 1SS2—2 o'clock p. m. 

Met pursuant to adjournment. 

Present: George H. Wooster, Esq., the complainant, in person, and 
Franklii Bien, i isq., of counsel for def’t-. 

The nfaster adjourns the further hearing in this case until Mon- 
day, Apnil 3 , 1882, at 12 o'clock m. 


t 
? New York, April 3d, 18S82—12 o'clock m. 


Met pyrsuant to adjournment. 
P reser : George H. Wooster, Esq., the complainant, in person, 
and A. Gomstock, Esq., of counsel for compl't, and F ranklin Bien, 
Esq., of gounsel for def’ts. 
The halen made by def’ts’ counsel to strike out the testimony of 
the witness Gimber is allowed, except as to 2 binders identified by 
tHe witness, unless the books are produced. 
191 ‘Def’ts’ counsel moves that the examination of the witness 
Byosemann, having been proceeded with in his absence, 
caused fy his illness on that day, that the complainants be directed 
to prodigce said Broseman for cross-examination, and def’ts’ coun- 
sel offers! to pay the expenses of such attendance. 
CompfFt’s counsel states that the witness Broseman was in attend- 


¥ 
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ance, was examined and cross-examined by the counsel for the 
def’ts to his full satisfaction, as appears by the record, and the com- 
plainant, after the witness’ cross and recross examination, closed his 
case and rested. 

Def’ts’ counsei in reply states that the cross-examination was con- 
ducted by a clerk of def’ts’ counsel not a lawyer and without 
authority. , a 

In relation to the resting of the case on the part of the compl't 
def’ts’ counsel states that it could not have been rested in conse- 


| quence of the motion pending to strike out part of the compl't’s ns 
| testimony, which was only decided on this day. 
| 192 Motion denied. Exception. 


Def’ts’ counsel gives notice that he proposes to apply to 
the court for an order compelling the attendance of Mr. Broseman. 
Adjourned to Monday, April 10th, 1882, at 1 p. m. 


New York, April 10th, 1882—1 o’clock p. m 
Met pursuant to adjournment. 
Present: A. Comstock, Esq., of counsel for compl't, and Edward 
Gollchell, for Joseph Koch, Esq., of counsel for defendant-. 
Adjourned on the application of the def’ts’ counsel to Thursday, 
April 15th, 1882, at 11 o’clock a. m. 


New York, April 13th, 1S82—11 o'clock a. m. 
Met pursuant to adjournment. 
Adjourned on the application of the def’ts’ counsel to Friday, 
April 14th, 1882, at 11 o'clock a. m. 


193 United States Circuit Court, Southern District of New York. 
In Equity. 


GEORGE H. Wooster vs. Solomon Moses et al. 
Testimony taken on the part of the defendant under and pursu- 
ant to interlocutory decree of this court before Jolin A. Shields, Esq., 
a master of said court, appointed pro hae vice. 


New York, April 14th, 1SS2—11 o’clock a. m. 
Present: A. Comstock, Esq., of counsel for compl’t, and Joseph 
Koch, Esq., of counsel for def’ts. 
Adjourned to Wednesday, April 19, 1882, at 11 o’clock. 


New York, April 19, 1882—11 o’clock a. m. 
Met pursuant to adjournment. 
Counsel present as before. 
Adjourned to Friday, April 21st, 1882, at 1 p. m. 


194 New York, April 21st, 1S8S2—1 o’clock p. m. 
Met pursuant to adjournment. 
Present: George H. Wooster, Esq., the complainant, in person, and 
A. Comstock, Esq., of counsel for compl’t, and Franklin Bien, Esq., 
of counsel for deft’s. 


} 
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’ 5 : 
ALBERT, BorscHarpt, a witness produced on the part of the de- 
fendant, being duly sworn, deposes and says: 
vy o + 


(2. 1. What was your business in the year 1876? 

A. I was employed by the firm of Moses, Blum and Weil on the 
Ist of Jul¥, 1876, as salesman for a term of four months. At the ex- 
piration of that time I took charge of the manufacturing depart- 
ment. I was employed there until the Ist of October, ISS1. 

Q. 2. Had you sole charge of the manufacturing department 
during thé time you was with them ? 

A. Yes, sir. 

Q. 3. When did you first see or hear of the binders or folding- 
guides clasmed by the compl’t herein ? 

A. As near as | ean recollect, 1574. 

(Q). 4. Were there any in use in the def’ts’ place at the time you 
took charge of the manufacturing department ” 

A. No, sir. 

Q. 5. When were they first used by the def’ts ? 

A. They were first used in the latter part of November, 1876. 
LD ‘4 6. How did they come to be used? 

. Prior to my engagement with Moses, Blum and Weil I 
was engaged with the firm of Rothseliid Bros. and Gutman; while 
in their eyaploy I made the acquaintance of Mr. Pipo, who at that 
time wus running binders for Rothschild Bros. & Gutman, which, 
as he told*me, he had a right to use under a license from Mr. Woos- 
ter. At my leaving said firm of Rothschild Bros. & Gutman Mr. 
Pipo happened to be discharged at the same time. While I was 
out of employ, in the month of May, 1876, 1 met Mr. Pipo while 
passing hjs house in Hoboken, N.J., and he-catied me in and asked 
me whether I wouldn't go in business with him in manufacturing 
aprons. Ile made some samples for me, which were bound with 
the Wooster binding. I took the samples and sold the articles to 
several parties, and after selling them delivered him the orders, 
which hee«lid not execute. 

This wés my first acquaintance with Mr. Pipo of any account. 

I then met Mr. Pipo in the fall of 1876 in Leonard street, New 
York. [ge stopped me‘’and asked me what | was doing, and I told 
him I had charge of the manufacturing department of Moses, Blum 
& Weil. Ile then asked me what kind of goods we manufactured, 
and asked me at the same time whether I had nothing for him to 
do. I told him no. He then asked me whether we were doing any 
binding. ;I told him no. He told me then, why wouldn't I do 
binding and he would give me right to use them. I answered him 
whether #e actually had a right to use them in any other place be- 

side Rothschild Bros. & Gutman. Ile said certainly he had ; 
196 = that it was a part of the stipulation when he left Rothsehild 

Brps. & Gutman that he could use them elsewhere. I then 
ordered im to make one binder for me, which I expected him to 
deliver. ‘l waited for the binder, but did not get it. In the month 
of December, 1876, I met Mr. Pipo again, and asked him why he 
did not nhake that binder. He said that was all right—he didn’t 
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, 
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have time—and that I should get it made elsewhere and that it 
would be all the same. I then went and ordered the binder of Mr. 
Broseman, which he made for me, and this is the way I got the 
binder for Moses, Blum & Weil. 

Compl’t’s counsel objects to the answer of witness as going Into 
matters that have no bearing upon tle issues in this ease and being 
conversations and hearsay testimony, which.are perfectly imma- 
terial and irrelevant, and compl’t’s counsel moves that:the whole of 
said answer be stricken out to the words, “ I then went and ordered,” 
in the last part of the answer, except and the words, “ I then ordered 
him to make one binder for me, which I expected him to deliver. 
I waited for the binder, but did not get it.’ Motion granted. Ex- 
ception. 

Q. 5. Did Mr. Pipo make any binders for the def’ts in November, 
1876? 

A. No. sir. 

Q. 6. Did Mr. Piper make any binders for the def’ts in July, 
1877? 


A. No,sir. 
Q. 7. Did Mr. Pipo make any binders for the def’ts in Sep- 
tember, 1878 ? 
No, sir. 
.8. Did Mr. Pipo make any binders for the def’ts in 1879? 
No, sIr. 
.9. Did you have charge of the def’ts’ rooms from 1876 to 1881, 


where the machines were located used in your manufacturing de- 
_,partment ? 
Objected to as leading and as calling for a conclusion. Overruled. 
Exception. 
A. Yes, sir. 
Q. 10. You saw the machines at work there, did you not? 
A. Yes, sir. 
Q. 11. Were there ever three binders used at any one time on the 
machines in the def’ts’ place of business? 
A. No, sir. 
Q. 12. Did Mr. Pipo ever deliver to you any binders at def’ts’ place 
of business, or at any other place for the def’ts, in the years 1876, 
1877, 1578, and 1879? 
Yes, sir. 
.13. State when and where. 
He made and delivered one binder for me inthe fall of 1877. 
. 14. Is that the only one? 
That is the only one. 
.15. During the years aforesaid did he offer you any binders? 
A. Yes, sir. 
(). 16. Did you take any? 
A. No, sir. 
Q. 17. Who paid Mr. Pipo for the binder he made for you 
in the fall of 1877? 
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A. I did. 
(). 18; How much ? 
a. 3 think it was five dollars. 
(). 19f Has Mr. Pipe made any for you since the patent has ex- 
pired? ; 
A. Yés, sir. 


Q. 20. How many ? 
a ‘ , . ‘ . . 
Objected to as immaterial. Sustained. Exception. 


Q. 213 Did you see Mr. P ipo after this suit in relation to the testi- 
mony that he was going to give on this accounting ? 

A. Yes. 

Q. 2 22 \ Where did you see him? 

A. iif ILoboken. 

Q. 234 Can you tell when? 

A. Ittwas the day after I received my subpcena as witness for Mr. 
Woosten 

Q. 24! Tell us what took place when you saw him, 

A. I went to Mr. Pino’s house in the morning to see the license he 
had ac of, which he said he had in his possession. He looked 
for eee sg — me that the license wasall right; that he would 
hunt foy it and try to find it, and that I should call back that 
night. ‘s ae back about half- -past eight that evening and went 

tt his shop, where it was pretty dark. He showed mea 
199 Ikeense, but I could not read it in his shop, and he asked me 

te go with him next door in a saloon, where there was light 
and I eduld read it. I read the license, and, not clearly understand- 
ing the same, took a copy of it, so that I would be able to read it at 
home. gWhile I was taking the copy he commenced talking to me, 
and asked me what I thought it would be worth to him if he would 
testify if favor of Moses, Blum & Weil. I told him that I did not 
come thpre in the name of the firm, and that I could not say. He 
told mejthat if I would not fix it that Mr. Comstock had been there 
and ha@ offered to fix things all right for him if he would testify in 
favor of: Mr. Wooster. | told him I didn’t believe that. He called 
a lager beer saloon keeper as a witness that Mr. Comstock had been 
there. On leaving him that evening in front of the saloon he told 
me that‘if I could get him $500 he would testify in favor of Moses, 
Blum a il. I told him I would let him know. 

(). 25., Did you let him know? 

A. Yas sir; | went there the next day and told him that the firm 
would hve nothing to do with him. 

Q. 26. Did you see him after that? 

A. Yés, sir; he came to see me about a dozen times. 

Q. 27&In reference to his testimony on this accounting ? 

A. Y ¢s, sir. 

Q. 28. W hat did he say? 

A. He wanted me to make some arrangement for him with Moses, 
Blum &, Weil—that is, to get some money to testify in their favor. 

¢(). 20. What was vour answer? 
200 A. 1 told him that 1 had no time. 
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Q. 30. During the time that you was with Moses, Blum & Weil 
how many binders did you use such as are claimed by Mr. Wooster 
as his patent? 

A. From December, 1876, to December, 1877, we used one binder ; 
from December, 1877. to December, 1878, we used two binders, and 
from December, 1878, to December, 1879, we used one binder. 

Q. 31. Who made the binder which you used besides the one that 
Mr. Pipo made in 1877? 

A. Mr. Broseman. 

Q). 32. Look at Compl't’s Exh. Double-Edge Folder, Feb’y 16,1882, 
and state whether the def’ts, from 1876 to Oct. 5th, 1879, used the 
same or anything like it. 


ae 


A. No, sir. 

Q. 33. Do you know a man by the name of Gimbear? 

\. Yes, sir. 

(). 34. Did he, from 1876 to Oct., 1879, make any binders for the 


def’ts? 

A. No, sIr. 

(). 55. Did he after that time? 

A. No, sir. 

Compl’t’s counsel objects to the question as going into matters that 
eannot possibly have anything to do with this accounting, as the 
patent expired on the 5th of October, 1879, and as wholly immate- 
rial; that the question had not been read to the witness by the clerk 
before the objection was made. 


201 Def’ts’ counsel asks the clerk whether the question and 
answer were not dow before the objection was made. 
The master’s clerk states that the question and answer were down 
before the objection was made. 
Objection sustained. Exception taken. 


Q. 36. Did you at any time from November, 1876, to Oct. Sth, 
1879, send any operator or any other person to Gimbear’s machine- 
shop to order binders for the defendants ? 

A. No, sir. 

Q. 37. Did Gimber ever deliver any binders to the defendants 
between November, 1576, and October, 1879 ? 

A. No, sir. 

(). 38. And all the binders that were used or made for the defend- 
ants on their order or on your order acting in their behalf are those 
that you have already testified to? 

A. Yes, sir. 

Q. 39. Do you know Mr. Pipo’s reputation for truth and veracity 
in the place where he resides ? 

Objected to, as the witness is not shown to have any knowledge of 
the facts enquired of. Allowed. Exception. 


A. Yes, sir. 
Q. 40. What is it? 


202 The same objection. The same ruling. Exception. 
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A. It ig a very bad one. 

(). 41. Would you betieve him under oath ? 


Objectéd to, as there has been no foundation laid for a question of 
that kind Overruled. Exception. 

A. No, sir. 

° a . ° nd ; ’ ’ * 
Adjourmed to Friday, April 28th, 1882, at 1.50 p. m. 
‘ } 7 r . : : | , 
203 ; New York, April 28th, 1852—1.30 o’clock p. m. 

Met pursuant to adjournment. 

Present: George H. Wooster, Esq., the complainant, in person, 
and A. Comstock, Esq., of counsel for compl’t; also Franklin Bein, 
K’sq., of cpunsel for def’t-. 

? 


A ; . 

‘The ecross-examination of ALBERT BorscuapTr by Grorae H, 
AV MOSTER, [esc |. : 
e 


X Q. 42. Are you the Albert Borschardt who made return in this 
case, now, shown you, under an order of the master to the defend- 
ants herain, subscribed and sworn to before Franklin Bien, notary 
public, o& the 18th day of February, 1551? 


204 bjected to. Def’ts’ counsel objects to Mr. Wooster’s con- 
ducting this examination, he being represented in this ease 

by counsel who Was present ut the time and place the cause was set 

down, anyl who has since left, & in view of this objection being 

‘aised anil that notice was given to such att’'y by defendants’ coun- 

sel that the objection would be made. Overruled. Exception by 

defendanfs’ counsel. 

2nd objection, that the question is improper. 


3 
A. Yes sir. 
X 45. Who made the guides which you therein stated were made 
by the finm of Moses, Blum & Weil ? 


POD Dhjected to on the ground that the witness is asked to look 

at%he return before answering, and def’ts’ counsel claims the 
witness’ Weht to look at the same before answering. Overruled. 
Exceptioy. | 

A. Ond was made by Mr. Brosemann and one was made by Mr. 
Pipo. 

X 44. What articles were manufactured by the use of those 
guides ? 

Objectqd to on the ground that compl’t rested his case, and from 
his testinjony only claimed damages for the use of certain guides, 
and it ig immaterial for what purpese these guides were used. 
Seeuaiek I-xception. 

A. Geits’ underwear—drawers. 

X 45. Were no other goods made but drawers by the use of those 
guides ? : 
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206 A. No others, sir. 
X 46. Who worked upon guides like this in the year 1876? 
Give the names of the operators. 

Objected to as immaterial and not covered by the decree. Over- 
ruled. Exception. 

A. I don’t recollect. 

X 47. Who worked upon these guides in 1877? 

The same objection ; same ruling; same exception. 

A. I don’t recollect. 

X 48. Who worked upon the guides which you say were used in 

; Dd d od 
1875 in that place ? 
The same objection ; same ruling; same exception. 
A. I don’t recollect. 
207 X 49. Do you recollect who worked upon them in 1879, 
previous to the 5th day of October ? 

The same objection and the further objection, def’ts having ad- 
mitted using the same, it is immaterial whe used them. Overruled. 
Exception. 

A. I don’t recollect. 

X 50. What was the width of the binder that you say was used 
in 1876? 

(Objected to as being immaterial. Overruled. Exception.) 


A. The width of the binder that was used in 1876 was one inch 
or less. 
X 51. Don’t you know whether it was one inch or less? 


Same objection. Overruled. Exception. 


A. No. 
X 52. What was the width of the binders used in 1877? 


208 Same objection. Overruled. Exception. 

A. Either one inch or less than one inch. 

X 53. Can’t you recollect which ? 

Same objection. Overruled. Exception. 

A. No, sir. 

X 54. Can you recollect the widths of those used in 1878 & 1879? 

Same objection. Overruled. Exception. 

A. Either one inch or less than one inch. 

X 55. Is that the nearest you can remember or state ? 

Same objection. Overruled. Exception. 

A. Yes, sir. 

X 56. Did you use any binders of a less width than one inch ? 
209 Objected to as already answered. Overruled. Exception. 
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I Hon’t remember. 
X 57, Did you use any as wide as one inch? 


4 
Sameé objection. Overruled. Exception. 


A. Ifdon't remember. 

X 64. Did you use any as narrow as § of an inch? 

A. I:don’t remember. 

X 5. Who paid for the binders which were used in the years 
1876, 1877, 1878, & 1879 that were used by the def’ts? 


Same objection. Overruled. Exception. 


A. [ paid Mr. Pipo for one binder in the fall of 1877, and Moses, 
Blum & Weil paid for the one binder made in 1876. 


X 69. Who did they pay? 


210 * QObjected to, as it has not been shown that he knows who 
‘paid. He does not know anything aboutit. Overruled. Ex- 
ception. 


A. } don’t know. 

p GA. How many binders to your knowledge did Moses, Blum & 
Weil aave made, or you for them, between the first of J: anuary, 1873, 
and the 5th of October , 187i? 


The first part of the question objected to for the reason that it has 
not bee ‘n shown that the def’ts had any made. Sustained. Excep- 


tion. } 


X 62. Do you know how many binders were made, used, or kept 
on hand by or for the def’ts during the time you were in their em- 
ploy ? : 


211 


? 
? 
f 


Obj. to because there is no pretense here that the def’ts ever 
tmade any themselves, but, on the contrary, that they were 
made for the def’ts. Overruled. Exception. 
A. Ves 
xX 63. Did Moses, Blum & Weil, or you for them, give work out 
to be hound by hands working outside of the factory ? 


Objceted to asimmaterial. Overruled. Exception. 


A. Fean’t answer that question, because the question is not in a 
way td be understood by people versed in the trade. 

X | | Did Moses, Blum & Weil give out work to be bound in the 
same manner as the binding was done in the fac tory when the binder 
was used which you say was made by Mr. Pipo? 


‘ . . 
212 « Obj. to asimmaterial. Overruled. Exception. 


A. can’t understand the question. 
X 64. In what manner was the material folded over the edge of 
the gatment when it was folded by the guide like Exh. No. 3? 


Obj.fto as immaterial, for the reason that this examination is not 


for the;purpose of finding out the infringement of a patent, but to 


assess damages. Overruled. [Exception. 
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further objected to for the reason that the exh. offered in evidence 
shows how they were bound, and is the best evidence. 
érd. That it has been proven by the compl’t’s witnesses how they 
vere bound, which fact has not been contradicted by the def’t, 
and the evidence is only to be cumulative. Overruled. Ex- 
ception. 
[ don’t know what it refers to. 
X 66. Question repeated. 
Obj. to for the reason that it has been answered. Overruled. Ex- 
ception. 
A. I don’t know what it means. 


Adjourned to Wednesday at 1 o'clock. 


New York, May 3rd, 1882—1 p. m. 
Met pursuant to adjournment. 
Present: Complainant in person and Mr. Edward Gottschann, on 
behalf of def’ts’ counsel. | | 
The complainant consents that this case shall be adjourned until 
Friday, May oth, 1882, at 1 p. m., on aeéount of the sickness of 
def’ts’ counsel and at his request, but compl’t gives notice 
214 = that if the witness Borchardt be not then produced for cross- 
examination that he shall make a motion before the master 
that the evidence of said witness be stricken out. 
The master adjourns this reference until Friday, May 5th, 1882, 
it 1 p.-m., and notifies the counsel to produce the witness Borchardt 
it that time for cross-examination. 


‘ 
< 
‘ 
. 


215 New York, May 5th, 1S8S2—1 o’clock p. m. 
Met pursuant to adjournment. 
Present : Counsel as before. 


Continuation of cross-examination of Mr. Abert Bor- 
CHARDT: 

X 77. Did the defendants, Moses, Blum & Weil, give out work to 
be bound where the binding was to be folded in the centre and on 
one or both edges by the use of binders ? 

A. Not by the Wooster binder. 

X 78. Did they by any other binder? 

Objected to, unless it is confined to the Wooster binder. Over- 
ruled and exception. 

A. Yes, sir. 

X 79. To whom did they give out work to be bound in that 
way? 

216 Objected to for the reason that there is no proof that any 

work was given out for which the compl’t’s binder was to be 
used, but, on the contrary, the evidence shows that there was no 
work given out for which the compl’t’s binder was used. Overruled 
and exception. 
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A. i don’t recollect ; I can’t say that. 
X Sp. How many binders were used by parties outside doing work 
in that way ' 


Objee ‘ted to as immaterial, as the defendants have not been con- 
nected with any parties alleged to have used the binders. Over- 
ruled.) I’xception. 


A. I don’t know. 
X si. Why don’t you know? 
Objected to, as the question is improper and as the witness 
217 fhas already given an answer in that connection. Overruled. 
Hxception. 
? 
Hecause I don’t know. 
X 83. Were vou superintendent of that part of the business for 
Moses, Plum & Weil? 


Objeated to as already having been answered that he was. Over- 
ruled. | . Exception. 


A. te as. 

X S35 Did you give out the binders to the parties doing the work 
outside? 

Objedte dl to because there is no proof that there were any binders 
given out by Moses, Blum & Weil. Overruled. Exception. 


A. I fave out no binders. 
X 84.; Did anybody to your knowledge ? 


215 : Same objection. Overruled. Exception. 
A. Nb 
X 85.; Do you know who furnished the outside hands to whom 
this jouer was given with the binders? 
’ 


Same objection, and also that he has already answered. Over- 
ruled. 3 xce ption. 

A. No 

X 86. Did you receive the work in behalf of Moses, Blum & Weil 
that was; bound, as before stated ? 

Objectpd to, as there is no proof that any work was done by the 
W ooster oui le. 

A. I received work for Moses, Blum & Weil. 

X 87. fuestion repeated. 

A. Satmhe answer. 

X 88. tQuestion repeated. 

Same gbjection. Overruled & exception. 
219 ‘A. The same answer. 

X 89. You have stated that Moses, Blum & Weil gave out 

work to be bound. WhatI want to know is when that work was 


oe ce 
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returned to Moses, Blum & Weil after being completed ; whether 
you received it in your capacity of superintendent or otherwise ? 

Objected to, as the witness has given no such evidence as stated in 
the question. Overruled. Exception. 


A. Yes, sir. 
X 90. How many different parties did that kind of work for 
Moses, Blum & Weil that you remember? 
A. I can’t Say. 
X 91. State about how many. 
A. I never kept account. 
X 92. Can’t you give any estimate * 
220 A. No. : | 
X 93. Were there fifty ? 
A. I don’t know. 
X 94. Were there a hundred ? 
A. I don’t know. 
X 95. Will you swear there were more than a hundred ? 


A. No. 


; 


A. No. 

X 97. Were there as many as fifty ? 

Question objected to because it has already been answered. 
Question withdrawn. 


X 98. How is it that you can state so positively concerning the 
exact number of guides made in ‘76 and ‘77, with dates, 
‘221 and yet cannot remember who worked on those guides, how 
many worked upon them, and can’t retnember how many 
hands worked outside ? 

A. Lam positive in all my statements r carding the two binders 
made by Messrs. Pipo & Broseman, but I have got no memory for 
hames. 

X 99. Have you any memory for numbers ? 

A. Not great. 

_X 100. Have yoy any memory at all for numbers? 


Objected to as already answered. Overruled. Exception. 


A. Yes. 
X 101. But not a good memory, you think? 
A. Not a great memory. 
222 X 102. Now please try and state some number of people 
who did work outside, binding, as before questioned about ? 


Same objection as before taken on that topie. Overruled. Ex- 
ception. 


A. I don’t remember. 

X 103. Is your memory so bad that you can’t give us any idea 
whether there was one or fifty or a hundred ? 

A. I don’t know. I gave work out to be bound with worsted bind- 
ing at one time to almost everybody, but I can’t state how many were 
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put on with the binders and how many by hand. I know that none 
were put on with a Wooster binder. 
? 
¢ Answer objected to as not responsive, and the master is re- 
223 Quested to strike out all the answer after the words “1 don’t 
know.” Motion denied. Exception. 
X 104. Can't you tell by the looks of binding after it is done 
Whether it is done by the use of a binder or by hand ? 
Objegted to—the words “a binder” and to the question, unless it 
IS confined to the compl't’s vuides or binders. 
’ ;, 
A. No, sir. 7 
> oes :; : " —— , 
X 165. How many binders like Exhibit 3 in this case has Mr. 
Pipo made for you since Oct. 5, 1879? 
Objetted LO, because the patent had expired, Objection sustained. 
Exception. 
X 166. Has Mr. Pipo ever made you any binders except those you 
have tdéstified to for the defendants ? 
' , , , :, ~ - 
224 + Objected Lo, unless the question is confined to Oet. J, 1S79, 
When the patent expired. Objection sustained. Exception. 
€ 
Xx LGy. Have you stated all the folding-guides that vou remember 
Mr. Pipo has made for the firm of Moses, Blum & Weil? 
‘ ? . . . ‘ 
Same objection. Overruled. Exception. 
é 


X = Did Moses, Blum & Weil cive out nh shirts to be sound 
with binding folded in the centre and on both edges during the 


} 


time you were with them previous to Oct. 5, 1570" 
‘ 


Objetted to, unless they were bound by the use ef the guides. 
Overruled. exception. 
A. I don’t remember. 
225 X 109. Did you have shirts bound in tiat way, done either 
n the inside or outside of that factory of the firm, prior Lo 
Oct. 5,Y79 ? 

A. I?don’t remember any. 

X 140. Did you bind in the factory strips in that way, in or out- 
side oftthe factory, for box plaits for the shirts and culls of shirts, 
prior th Oct. 5, *79? 

-_, No. 

X 1/1. State all the different kinds of goods that were bound dur- 
ing the period before mentioned with strips that were folded in the 
centre and upon one of botn edges. 

Objected tous having already been answered on cross-examination. 
Overruled and exception. 

Question withdrawn. 

; 112. Did not Jonn A. Pipo make for the firm of Moses, 
226 «Blum & Weil, in November, 1876, four binders, one of which 
‘was three-quarters of an inch wide, one seven-eighths of an 


inch, ynd two one inch ? 
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Objected to as already having been answered. Overruled and ex- 
ception. 

A. No. 

X 118. Did not John A. Pipo in July, 1877, make for the firm of 
Moses, Blum & Weil three binders—one five-eighths of an inch wide, 
one three-quarters of an inch, and one one inch wide ? 

A. No. 

X 114. Did not he make in Sept., 1878, for said firm one binder 
one inch wide? 

A. No. 

X 115. Did he not make in M’ch, 1879, three binders for said 
firm ? 

A. No. 
227 X 116. How do vou know he did not ? 
A. Because I know. 

X 117. Is that the best answer you can give ? 

A. That is the best answer I can give. 

X 118. Did you not tell Andrew Comstock in his office, at No. 71 
West Broadway, that Mr. Pipo had made all the binders that Messrs. 
Moses, Blum & Weil had used, and that Mr. Pipo had given them a 
right to use said binders under a license which he had ? 

Objected to as indefinite, the witness not being in the employ of 
defendants, and unless they were present and not bound by any such 
statement. Overruled and exception. 

A. No, sir. 

X 118. Did Moses, Blum & Weil during the period that 
228 vou were with them and before Oct. 5, 1879, use, or cause to 
be used, in their business any folding-guide which simultane- 

ously folded a strip of material on both edges only ? 

Objected to as already having been answered. Overruled. Ex- 
ception. 

A. No, sir. 

X 120. Did Moses, Blum & Weil use in their business any strips 
of material which were folded on both edges only ? 

Same objection; same ruling & exception. 


A. No, sir. 

X 121. Did Moses. Blum & Weil use in their business any folding- 
guides which were used in connection with a pair of rollers during 
the period before mentioned ? 

Same objection. Overruled. Exception. 


229 A. No, sir. 
X 122. Did they have a pair of rollers in their place of bus- 

iness at all during the period enquired of? 

A. I don’t think they did. 

X 125. Can’t you be positive about it? 

A. No. 

X 124. Will you swear positively that during the period inquired 
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of Moses, Blum & Weil did not have in their place of business a pair 
of rollers: used in connection with one or more folding-guides, the 
folding-ghide adapted to simultaneously fold a strip “of material 
upon both edges, the pressing-rolls adapted to press the folds made 
by the folding- wuide toan edge as the folded material passed through 
them? 
*\. [ swear we had none. 

230 X 125. State all the kind of drawers that were made by the 

folding-guides mentioned during the period enquired of for 
or by Moéges, Blum & Weil. 

A. Some with jean, some Canton flannel, and some flannel. 

X 126. From what data did you make up the number of yards 
folded by, the use of binders as stated in your affidavit or return in 
this case? ' 

Objected to for the reason that there is no claim for damages ex- 
cept for the use of the guide. Overruled. I:xception. 


A. From the time I first commenced to use binders until the ex- 
piration of the patent I made it from my memory and knowing how 
much eaeh binder did. 

X 127+ Do you mean what each binder did or what each binder 

would do? 
231 ‘A. [ mean what each binder did. 
‘X 128. What is your memory concerning what the binder 
did which you say was mi ade in 1876—that is, from the time it was 
made upto Oct. | , IST? 

A. I should say it did about 2,000 vards a year, or thereabouts, not 
being busy more than two-thirds of the year. 

X 12 295 Now, as to the next binder which was m: re Ilow much 


did that:do, according to your memory, i to Oct. 5, 1879? 
A. I don’t think there was more than 1,200 yi va made on it al- 
togethers 


X 130; Why was there not more binding done by these binders 
in that shop ? 

Objected to as incompetent, immaterial, and irrelevant. Objec- 

tion sustained. | 
252 ‘X 1381. Did Moses, Blum & Weil during the period you was 

with them up to Oct. 5, 1879, find that the binders, which you 
have testified to as having been used by or for them was all that 
their business required ? 

Same ‘objection, and, further, that it is not shown that the witness 
knew what the def’ts required, -or is he asked his knowledge on that 
subject. * Objection sustarned. Exception. 

X 132. As superintendent for Moses, Blum & Weil, did you find 
that the binders which you testified to as having been used by or for 
them in their factory was or was not all that their business re- 
quired 

Objected to for the reason that the plaintiff cannot claim damages 
for something that was not in existence prior to the expira- 


86 SOLOMON MOSES ET AL., &C., VS. GEORGE H. WOOSTER. 


233 ~~ tion of this patent, and, further, that it is incompetent, imma- 
terial, and irrelevant. Overruled. Exception. 
A. That’s all they needed. 
X 153. How did you receive your pay for services for Moses, 
Blum & Weil; did you receive a salary ? 
Objected to as immaterial, incompetent, and irrelevant. Over- 
ruled. Exception. 


I got a salary during the whole time I was with them. 
x 154. Did you not, during any of the period of the time that 
you were with them previous to Oct., 1879 
them by contract or percent age ? 


, manufacture goods for 


Objected to as incompetent and immaterial, and that the question 
must be confined to goods made by the use of the guides. Objection 
sustained. 


23 Adjourned to Friday, May 12, 1882, at 1 p. m 
New York, Fripay, May 12th, 1882—1 o'clock p. m 
Adjourned to Monday, May 15th, 1882, at 11 o’clock a. m. 


New York, May 15th, 1882—11 o’clock a. m 


Met pursuant to adjournment. 
Present: George H. Wooster, Esq., the complainant, in person, and 
Franklin Bien, Esq., of counsel for det’ts. 


The cross-examination of Mr. Borcuarpr continued by GEORGE 


H. Woosrer, Esq. 


X 135. You were asked in X 77, Did the def’ts give out work to 
be bound in a certain way? Your answer was, Not by “the Wooster 
binder.” In X 78, Did they by any other binder? Your 
235 answer was, “ Yes, sir.” Will you please state as near as you 
can recollect to how many you gave out work to be bound in 
that way and “not by the Wooster binder?” 
A. At one time to almost everybody that was working for the 
firm. 
X 136. § 
time. 
A. I can’t recollect. 
X 157. Please state about how many; you are not asked to give 
the exact number. 
A. More than one and less than a dozen, I should say. 
X 1388. Did the firm keep any books, or you for them, that will 
show the number of hands who worked for them during the period 
enquired of, and who they were? 


State about how many was working for the firm at that 


236 Objected to. Overruled. 


A. No. 
X 159. What record did they keep of the parties to whom they 
gave out work to be bound ? | 


Exception. 
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The form of the question obj. to by def’ts’ counsel. Sustained. 


X 170. Do you know if there was any record kept of the names of 
the hands:and the work that was given out to be done by them ? 

A. |] don’t know. : 

X 141. ‘And yet you were superintendent of their manufacturing 
departme int and had full charge of that business ? 


Objecte a to as having been already answered a number of times. 


Further opjected to as an assumption of fact. Overruled. Excep- 
tion. e 
237 A. Yes, sir. 


X 142. State fully what your specific duties were as superin- 
tendent of that manufacturing department. 
| reeeived goods when they were bought, had them eut. and 
made up, and] hired help and discharged them. 
X 148. (Is that all ? 
. That is all. 
X 144. *Who bought the goods ? 
Obj. to hs *mmaterial and irrelevant, and further objected to, as 
he has not shown knowledge. Overruled. Exception. 
A. The firm. 
X 145.;Did you buy anything for that manufacturing depart- 
ment? ! 
\. ] bought tools. 
238 K 146. Who kept the record, if any was ke pt, of goods that 
were allowed to go out of the shop to be made? 


2nd, unless the question 


Obj. to;—Ist, to the form of the question ; 
Overruled. Ex- 


is confinetl to work for which the guides were used. 
ception. . 


a3 képt a memorandum of that. 

X 147.; Where is that memorandum now ? 

A. When the goods were returned I tore it up. 

X 148.* Was this memorandum in book form or merely written 
ona slip, yf paper? 

A. It ‘a on slips of paper. 

X 149.; Who was your forewoman for the three years previous to 
Oct. 1, ‘79? 

A. IT had none. 

239 NY 0. State the names of any cutters that were employed 
FY oe rior to Oct., 1879. 


Obj. tot awn 


A. William Bennett, Peter Bennett—that is all I know that I 
remembet. There might be more. 


Exception. 


De ew poanes: requests that Mr. Comstock being present, he con- 
duct the pase. 

X 151. hy here are those Bennetts now—in whose employ ? 

Obj. tol Overruled. Exception. 


% 


3 


* 


8S SOLOMON MOSES ET AL., &C., VS. GEORGE If. WOOSTER. 


A. They are dead . in nobody's employ. 
X 152. Are you testifying from your own knowledge concerning 
that fact? 
A. I have seen them both dead and buried. 
X 153. Do you remember the names of any employees of that 
firm who are not dead and buried that were there previous 
240 to Oct. 1,’79, and while you were in the employ of the def’ts? 


Objected to as immaterial. Overruled. Exception. 


A. Yes, sir. 

X 154. State their names and where they reside and in whose em- 
ploy they now are, if you know. 

A. Joseph Schloss; he is now employed by Moses, Blum W Weil; 
he was then’a clerk aud around the house and around the books— 
all over. Mr. Losner; lhe was book-keeper in the office downstairs; 
he used to come upstairs; he is now in the employ of Moses, Blum 
& Weil. August Schmidt; he was employed in the manufacturing 
and shipping department; he packed up goods; he is now employed 
by Moses, Blum & Weil. That is all I can recollect. 

X 155. Can’t you recollect the names ef any one who was 
241 exclusively employed in the manufacturing department, 
where you were superintendent? 

A. No; none that was employed exclusively. 

X 156. Hew many hands were employed in the manufacturing 
department of Moses, Blum & Weil at any time during the period 
enquired of ? 

A. Eight, nine, or ten altogether. 

X 157. Did you stay at a saloon in Hoboken, near Mr. Pipo’s shop, 
one night until about 12 o’clock, endeavoring to induce Mr. Pipo to 
give testimony favorable to def’ts in this matter pending before the 
master ¢ 

A. I did not. 

X 158. Were you in the saloon enquired of with Mr. Pipo at any 
time ? 


Obj. to as immaterial. Overruled. Exception. 


24? A. Yes, sir. 
X. 159. To how late an hour ? 

A. Till about half-past ten o’clock. 

X. 160. When was this ? 

A. The day after I received the subpcena from Mr. Comstock. 

X 161. Who was present? 

A. A young man opening oysters, the wife of the saloon-keeper, 
and Mr. Pipo. 

X 162. Previous to going there and after receiving the subpoena 
mentioned, had you seen and conversed with either of the det’ts? 

A. No, sir. 

X 163. After receiving the subpcena and before the time men- 

tioned therein for you to appear before the master, did you 

243 ~— talk with either of the def’ts in this case ? 
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i 
Obj. to pnless it is confined to anything about this case. Sus- 
tained. ! 


' 

X 164. d mean, did you talk with the def’ts concerning this case 
after you fh; ad been subpee naed to attend here and testify on behalf 
of compl’ % ? 

ae es, sir. 

X 165. :At what time in the evening did you first see Mr. Pipo on 
the night'of the visit to the saloon in Hoboken? 

A. After 8 o’clock. 

X 166. Did you copy the license belonging to Mr. P ipo heretofore 
referred to in this case that evening in the saloon? 

A. Yes! sir. 

X 167.:'To whom did you give this copy ” 


Obj. tofas immaterial. Overruled. Exception. 


244 ‘A. I think I have got it yet. 
X 168. To whom did vou show it first, and when ? 

A. I thtink I showed it to my brother, either the next day or the 
day after, 

X 169., Did you show it to either of the def’ts or their counsel ? 

A. I didn’t show it to the def’ts, and I don’t know whether I 
showed it to their counsel. 

X 170. Can’t remember, can you ? 

Obj. to as already answered. Overruled. Exception. 


A. I don’t know: I don’t reeolleect whether I showed it to their 
counsel :t | am positive I did not show it to the def’ts. 

X 1713 This license was a pretty long document, was it not? 

Obj. t@; the license speaks for itself. Sustained. 


245 i‘X 171. Please state what your object was in making a copy 
of that license. 


Obj. to for the reason that the evidence shows that the witness was 
not in tlee employ of def’ts, the compl t’s evidence showing that the 
def’ts ndver saw it. It isimmaterial and irrelevant what the object 
of the witness was, as it would not bind the det’ts. Sustained. 


Redirect by J. BIEN, Ksq.: 
(). 173. Did you at any time, directly or indirectly, have any in- 
terest tlre in def’ts’ business other than that of an employee? 
A. I had not. 
¢ (). 175. Did you receiveanything from the def’ts except your 
246 sal: iry during ‘the time that you were with them? 
eA. I did not. 
Q. 174. How did you come to go to Hoboken to see Mr Pipo? 
\. Mr. Pipo kept running after me; that is the reason I went to 
see him. 
Q. 175. What took place between you and Pipo when you got to 
that s saloon ? 
A. I copied his license, and Mr. Pipo told me unless I could in- 
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duce the firm of Moses, Blum & Weil to pay him $500 to testify in 
their favor that he would testify in favor of Mr. Wooster, as Mr. 
Comstock had been there the night previous and made him a nice 
offer to testify for Mr. Wooster. 


Compl't moves to strike out the foregoing answer as im- 

247 = proper and as collateral matter to the issue in this case; and, 

further, that a witness cannot be impeached except by testi- 

mony as to general reputation and eharacter, and as hearsay evi- 

dence, and as showing no connection between witness and the 
com pl'’t. 


Q. 177. This took place after you had been subpcenaed by Mr. 
Wooster as a witness on this hearing ? 

A. Yes, sIr. 

Q. 178. And after this conversation with Pipo you came here on 
this examination in pursuance o: that subpcena? 

A. Yes, sir. 

Q. 179. Did Mr. Wooster say anything to you when you got here? 

A. Yes, sir. 

Q. 180. What did he say 

248 A. First he commenced to talk about my button-sewing 

attachment, and told me he thought it was a good thing, and 
told me if I was ready to do something with that to see him in ref- 
erence to it. I told him I would. Then he commenced talking of 
binders, and walked down with me to this office here. As my 
answer did not suit him, he told me he did not want me. Then 
when I asked him when the court was adjourned whether I would 
come here again, he said, No; we don’t want you. 

Q. 151. What did you say to Mr. Comstock when you called at 
his office at No. 71 West Broadway, at the time enquired of by the 
compl’t at this examination ? 

A. I told him that I came there for the purpose of ascertain- 
249 = =ing what money he claimed from our firm—from the firm of 
Moses, Blum & Weil. Mr. Comstock told me how much it 
was. I told Mr. Comstock it was an exorbitant sum. I then asked 
him why he had sucha large claim. He said that they charged 
$00 for each binder per annum, and that, according to his informa- 
tion, the firm had used as many binders as to make the amount cor- 
rect. I then told him that he was misinformed; that if he wished 
to receive the money which the firm actually owed him that they 
would be willing to pay it to him. That is all. 

Q. 182. In answer to X 77 (question here read to witness) you 
answered “ Not by the Weester binder.” By what binder did you 
mean? 


A. By hand. 
Reeross : 


250 X 183. Before vou saw Mr. Wooster in the building, had 

you been to see Mr. Comstock at 240 Broadway and men- 
tioned to him that you had a button-sewing attachment which you 
would like Mr. Wooster to take hold of? 
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A. No, sir. 

X 184. Did Mr. Wooster, before coming down to this room, state 
to you, after asking you concerning what you would say, state that 
your memory did not agree with the statement of Mr. Pipo and 
Mr. Booseman ? 

A. Not that I recollect. 

X 185. Did not Mr. Wooster tell you, after you came to this room, 
that he believed vou were not telling the truth, and that he did 

not wish to examine you”? 
A. He did not use these words. 
251 X 186. Did he use words to that effect? 
A. Yes. sir. 


Re-redirect : 
(). 187. Then Mr. Wooster stated to you in substance that he be- 
lieved Mr. Pipo’s testimony in preference to yours? 
Obj. to as not proper examination. 


The witness was asked to give Mr. Wooster’s language or his. 


Re-recross : 
X 188. Did Moses, Blum & Weil give out any binding to be done 
‘by hand previous to Oct., "70, while vou were with them, where the 
binding was required to be folded in any way except in the centre 
only ? 
Obj. to for the reason that the compl’ts are excluded, having fin- 
isned with the witness. 


252 2nd. Immaterial what kind of work def’ts gave out to be 
done by hand. Sustained. Exception. 
(S'e'xl) ALBERT BORCHARDT. 


Sworn. before me— 
(S'o’d) JOHN A. SHIELDS, 
Master, &e. 


(Adjourned to Friday, May 19, 1882, at 11 o’clock a. m.) 


New York, May 19th, 18S2—11 o’clock a. m. 
Met pursuant to adjournment. 
Counsel for respective parties present. 
By cousent of counsel for both parties thisexamination is adjourned 
until Tuesday, May 25, 1882, at 11 o’clock a. m. 


253 New York, May 23rd, 1882—11 o’clock a. m. 
Met pursuant to adjournment. ! 

Counsel present: A. Comstock, Esq., for compl’t; Joseph Koch, 
Esq., for defendant; also present Mr. George Hl. Wooster, the com- 
plainane. 

Counsel for the defendant appears and asks an adjournment. 
The master sets the examination down peremptorily for Monday, 
May 29, 1882, at 11 a. m. 
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New York, May 29th, 1SS2—11 o’clock a. m. 
Met pursuant to adjournment. 
204 Present: Franklin Bien, Esq’r, of counsel for def’t, and 
George HH. Wooster, Esq., the complainant, in person, and 
Thomas B. Browning, Esq., of counsel for compl't. 


Justus Bruns, a witness produced on the part of the def’t- being 
duly sworn, deposes and says: 

Q. 1. Please state your name, age, residence, and occupation. 

A. Justus Bruns; Lam 38 years of age; [| reside on Union Hill, 
New Jersey; [ am a carpenter; my place of business is in Hoboken, 
N. J. 

Q. 2. Do you know John A. P ipo, heretofore a witness on the part 


4 
of the compl’t? 
A. Ido. 
Q). 3. Will you deseribe what kind of a looking man Mr. 
250 Pipo is—I mean the appearance of his faee? 


A. Ile has got a pock-marked face and a half a nose. 

Q. 4. Where does the John A. Pipo that you mean and have de- 
scribed reside. ‘ 

A. In Hoboken, New Jersey. 

Q. 5. How long have you known him? 

A. About 7 or 8 years. 

Q. 6. Did he ever tell you that he had been a witness in this 
case ? 

A. He did. 

Q. 7. Do you know his reputation for truth and veracity in’ the 
locality where he resides? 

A. Yes; some of it. 

Q. 8. What is it? 


256 Objected to; witness testified that he knows only some of 
his reputation. 

Question withdrawn. 

Q. 9. Do you know his general reputation for truth and veracity 
in the locality where he resides? 

A. | do. 

@. 10. What is it—good or bad? 

Objected to as leading. Sustained. Exception. 

Q. 11. What is it? | 

A. His general reputation—nobody thinks anything of him. 

Q. 12. Would you believe him under oath? 

Objected to on the ground that his belief must be based upon 
what the witness knows of John A. Pipo’s reputation, and that the 
question does not appear to be so based. Overruled. Ixception. 

A. No, sir. 
257 Q. 15. Have you had any conversation with John A. Pipo 
about the testimony he (Pipo) gave in this matter for Mr. 
Wooster ? 


-, 
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Objectéd to—lIst,as hearsay; 2nd, as not being evidence of his 


general reputation. Overruled. Exception. 


A. I had. 


(). 14. State the conversation. 
The same objection; same ruling & exception. 
! 


A. He came in my shop: I asked him had he received $10 from 
the other party—I don’t know the party—the party whom he was 
witness for. He told me he got two 85 bills—S10; and he said he 
wouldn’t go on the stand and give witness for under $25. He said if 
Borchardt, the superintendent for Moses, Blum & Weil, would give 

htm S500 he would go for him on his side; he would go for 

208 — the party that would give him the most money; that 1s what 
Pipo told me 

Q. 15. Did Pipo tell you that he was to give testimony or that he 


had given testimony in this case ? 


Objected to as a leading question. Sustained. Exception. 


Q. 16. When did this conversation take place ? 
A. About the middle of A pril—tlast month. 
Q. 17. Did Pipo say anything about only getting $10? 


Objected to as leading. Sustained. Exception. 


Q. 18; Did you have any other conversation with Mr. Pipo, or 
did he shy anything else that you have not given? If so, state what 
he did say about the testimony that he gave in this case. 

A. I said, Pipo, if you are going on in that way they will get you 

arrested in New York for perjury. He said, They ain’t smart 
259 enough for that. That is all he said that same day at that 
time. 

Q. 19, Did you have any other conversation with him after that 
about his testimony in this case? If so, state what 1t was. 

A. He said that he had to go on the stand again for a witness, 
and he'said he wouldn't go under 825. 

Q. 20. Do you know whether Pipo was ever locked up in jail in 
Hudsoy county, New Jersey? 

Objeéted to. It don’t appear that he was arrested for any crime, 
if he was arrested; and, further, that it is proof of a particular 
specificroffence, which is not admissable. Overruled. Exception. 


A. He told me himself twice that he (Pipo) was in jail. 


f ° rye + 
Cross-examined by Tiros. B. Brownina, Esq.: 
’ 


* X 21. How do you fix the time of the first conversation 
with Pipo? 

A. Because I was working the Sunday in New York, and this 
was a Jay or two after that. 

X 23. Are you in the habit of working on Sundays ? 

A. Sometimes—when the work cannot be done on a week day. 
X 23. What particular Sunday was that? 


9GO 
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A. About the middle of April—last month. 
. 24. How many weeks was it? 
Ww ell, about five weeks ago now. 
5. Who were you working for on that particular Sunday ? 
‘Rothschild, in Leonard St. and West Broadway. 
X. 26. What work were you doing there? 
261 A. Pi aning off cutting tables. 
X 27. Do you know a person employed there named Al- 
bert Boreh: nd ? 
A. I do; ves, sir. 
X 28. Was it through his influence that you were employed to do 
this work of planing off cutting tables there? 
No, sir. 
29. Is he a friend of yours—Borchardt ? 
Not a particular friend. 
30. Did you talk with Borchardt at all about this case? 
I did. 
31. Are you aware that Borchardt has been a witness in this 
case % 
a. % heard so from Pipo. 
X 32. Didn’t Borchardt ever tell you so? 
262 A. No. 
X 35. What was the conversation between you and Bor- 
chardt in reference to this case ? | 
A. I don’t remember. 
X 34. How long ago did that conversation take place? 
A. I can’t tell exactly the time; it was before Pipo had the con- 
, versation with me. 
X 35. Can you tell me whether or not it was in the month of 
April last ? 
A. I guess it was. 
X 36. Do you mean to tell me that you cannot remember the 
conversation that took place between you and Borchardt in the 
month of April last? 


Obj. to as being already answered. Overruled. Exception. 


A. I cannot remember. 
X 37. When did you see Borchardt last ? 


Obj. to as immaterial. Overruled. Exception. 


bo 
Co 
Co 


This morning. 
38. Do you see Borchardt frequently ? 
Yes. 
39. Is he a neighbor of yours? 
He is; he lives about 3 or 4 blocks from me. 
40. Did you see Borchardt yesterday ? 
. No, I did not 
41. Is Borchardt one of the persons whom you have heard 
speak of Pipo’s character ? 
A. No, sir. 
X 42. Have you never heard Borchardt speak of Pipo’s character? 


a iaadasiacs 
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Obj. to tas immaterial & irrelevant and as already answered. 
Overruled? Exception. 


264 A. I did not. 
X 45. What time in the day or evening was it that you 

had this conversation with Pipo, about the middle of April last? 

A. It was in the morning, near to dinner time. 

X 44. How was it that on that occasion you asked Pipo if he had 
received $20 from the other party ? 

A. He teld it to the man downstairs, and that is the reason | 
asked him! 

X 45. D6 you know yourself that Pipo had told to the man down- 
stairs that ‘he (Pipo) had received $10 from the other party ? 

A. Fi ipo ‘told me himself, and the man downstairs told me. 


Compl't’s counsel moves to strike out the last question. Def ’ts’ 
counsel objects. 
° 
260 X! 46. Were you present at any conversation with Pipo and 
the man downstairs in which Pipo had stated to the man that 
he had received $10 from the other party ? 

A. Not at that time; no. 

X 47. Will you state again what Pipo said in reference to going 
on the starid as a witness in this case? 

’ 

Obj. to oh 2 grounds: Ist, that he has already stated ; 2nd, that he 
must. ask for the whole conversation which the witness gave on the 
direct. Overruled. Exception. 

Another! objection, that counsel cannot ask what Pipo said, but 
what the conversation was. Overruled. Exception. 


A. That the wouldn't go under $25; that he would go for the party 

that paid h¢m the most money. If Borehardt paid him 8500 he 
would go for Moses, Blum & Weil. 

266 X48. Now, will you state when and where you had ¢ 
secoad conversation with Pipo in relation to this case ? 
It wi 8 in the same month, in my shop, Court St., between Ist 

oa 2nd streets, Hoboken. 

X 49. What part of last month did this last conversation take 
place % t 4 

A. It was about the middle of April—last month. 

X 50. Wiich conversation took place first, the one in which the 
$25 was sp cken of or the other one? 

A. I can’t tell exactly; I know the conversation took place a few 
days after the placing the tables at Rothschil l’s, when he was t talk- 
ing about the $25 and the $500 and the $2 bills. 

X 51. Hew far apart were these conversations ? 

A.; About five or six days. 
267 X 52. Can you now state which conversation between you 
and Pipo took place first—the conversation in which the $25 
and the $500 was spoken of or the other conversation ? 
A. What ‘other conversation? He spoke about the other first. 
X 53. Naw, will you state again this other conversation with 


Pipo? 
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A. Which other do you mean? I stated that when he came the 
second time in the shop he said he received $10, and that he would 
not go under $25. I asked him why he didn’t go for the other 
party; he said he didn’t get the $500, and that he would go for the 
party that gave him the most money. 

X 54. Will you state again the first conversation that you had 
with Pipo? 

A. He told me the same thing over again. 
268 X 55. State, if you please, whom you have heard speak of 
Pipo’s general reputation. 
Objected to. Overruled. Exception. 


A. I haven’t got the names with me; I can give some names: 
Billy Wendt, Francis Vitt, a man named Eipner—I think his name 
is John; Lam not sure. I think there are others—a good many. 
I don’t remember any other names at present—DBilly Hoffman. 
There are others, but I do not remember the names now. 

X 56. Who is Billy Hoffman’? 

A. My partner. 

X 57. Who is Billy Wendt? 

A. A man who is working for me. 

X 58. How long has he been working for you ? 


Obj. to as immaterial. Overruled. Exception. 


A. I can’t tell how many years. 
X 59. Who is Francis Vitt ? 
269 A. A gentleman downstairs in the other shop. 
X 60. Who is Eisner ? 
A. A man who is working for me. He worked for me only 1 or 
2 weeks. 
X 61. Do you know how long Eisner has known Pipo? 
A. I didn’t ask him. 
X 62. What have you ever heard Eisner say about Pipo’s char- 
acter ? 
A. I heard him say about the $25 that the man that wanted so 
much money was a bad man. 
X 65. Is that all that you have heard him say about Pipo’s gen- 
eral character or reputation ? 
A. He said he wouldn’t believe that man. 
X 64. Is that all that you have heard Eisner say about Pipo’s 
character ” 
A. So far as I can remember at the present time. 
270 X 65. What have you ever heard Billy Wendt say about 
Pipo’s character ? 
A. About the same thing as the other man said. 
X 66. Did you ever hear Wendt speak of any act or conversation 
of Pipo’s, except that relating to the $25 and the $500? 
A. He said the same as the other man; that he don’t believe the 
man. 
X 67. When did he say that—upon what occasion was it when he 
said that ? 


“A 


é 
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A. When ;:Pipo went out of the shop. 

X 68. Did you ever hear Wendt speak about Pipo’s character ex- 
cept on this occasion ? 

~ =o 4 

X 69. WHat did he say ? 

A. That he was a liar; that he tells stories; that no one believes 

him. ' 
271 40. Did Wendt ever speak of anything Pipo had done? 
. a didn’t hear. 

A 71. Teli me what you have heard Francis Vitt say about Pipo’s 
general reputation ? 

A. He said the same as all the rest said. Ie wouldn’t believe 
him. He said that last month. It was the same time when he said 
Pipo said he received 3810. 

X 72. Has Vitt ever said anything else about Pipo ? 

A. Not that I remember. 

X 75. Tell me what you have heard Billy Hoffman say about 
Pipo’s general character. 

That he wouldn’t believe him. He said ita dozen times. He 
uid it last year before we ever heard anything about this case. 

X 74. Did he ever give any reason why he wouldn’t believe 

him ? 
272 A. @ never asked him. 
X 7%. Who spoke to you about coming here as a witness ? 

A. The ge title ‘man here—def’ts’ counsel. 

X 76. Is he the only person who has spoken to you about being « 
Witness in this case ? 

A. i CS ; hv is the only person who spoke to me—that is, another 
person spoke to me—to send me to this gentleman. It was Mr. 
Borech: ardt. Ile ise mploye dd at Rothsebil ls’ 

AT. Sts ity fully, if you please, what Borchardt has said to you 
about this cage. 


Obj. to as Immaterial, irrelevant, and incompetent. Sustained. 
Exception. 


X 78. Hs avi vou been offered any money to testify in this case? 
A. No, sir; Lam not Pipo. I do not do those things on 
273 ~—«cthe st td for money. lL was not subpenaed to come here. 
l was hever locked up. 
(). 79. You testified that Pipo had been locked up in Hudson 
county jail; é¢an you teil me what that was for? 


Question withdrawn. 


(S'g’d)! JUSTUS BRUNS. 


Sworn befoye me— 
JOUN A. SHIELDS, 
Master, &e. 


' 
Adjournedeto Friday, June 2nd, 1882. 


@ 
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New York, June 2d, 1882—1 o’clock p. m. 

Met pursuant to adjournment. 

Present: A. Comstock, Esq., & Thos. B. Browning, Esq., of coun- 
sel for compl’t, and Edward Gottschall, Msq., for Franklin Bien, Esq., 
of counsel for def'ts. 

Adjeurned by consent to Tuesday, June 6, 1882, at 1 o'clock 

p.m. 
274 Adjourned till Monday, June 12th, 1882, at 11 o'clock a. m. 


New York, June 17th, 1SS2—10 o’clock a. m. 

Met pursuant to adjournment. 

Counsel present as before. 

Counsel for defendant- states that he has subpeenaed a witness, and 
when he appeared he turned out to be the Wrohe han and not the 
party the subpoena called for; he agrees to close the case before Sat- 
urday, June 24, 1582. 

The master, having adjourned this case for two or three times at 
the request of the defendants, now orders that this case proceed on 
Monday, June 19, 1882, at 10.50 —, and that the defendants produce 
their witnesses and close their case on that day. 


275 New York, June 19, 1S82—10.380 a. m. 

Met pursuant to adjournment. 

Present: Counsel for compl’t only, neither def’ts nor their counsel 
appearing. 

Counsel for compl’t moves, as heretofore moved, that def’ts’ case 
be deemed and taken as closed pursuant to the order of the master 
above. 

The master states that he has just received a telegram from def’ts’ 
counsel, as follows: “ Father very low; won’t be down to-day; ad- 
journ to Wednesday. Franklin Bien.” 

The master grants the motion to close def’ts’ case unless def’ts pro- 
duce witnesses and proceed on Wednesday, June 21st, 1582, at 10.50 
a.m. 

Adjourned to Wednesday, Jane 2ist, 1882, at 10.80 a. m., with 
condition as above provided. 


276 New York, June 21, 1SS2—10.50 a. m. 
Met pursuant to adjournment. 

Present: Mr. Browning, of counsel for the compl’t, and the compl’t 
in person. No appearance for the def’ts. 

Counsel for compl't states that as it is now 11 o’clock and no il} 
pearance has been made for the def’ts he now moves that the case on 
the part of the def’ts be closed. 

The master grants the motion. 


JOHN A. Pipo, being recalled by the compl’t, testifies as follows: 


Q. 1. Do you know Justus Bruns, a carpenter doing business in 
Hoboken, N. J.? 
A. Yes, sir. 


aad 


’ 
" 
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Q. 2. Is your acqaintance with him a slight one or an intimate one’ 
A. I only Rnow him by sight. I never had much to do with _ 


or to say to him. 


277 Q). Sy Did he ever ask you if you had received $10 from the 


* 
compl in this case for being a witness in this case? 


A. Yes, airs but | told him I never received any money for my 
testimony, but I generally got paid for any time that I lost after 


giving my testi mony. Ialso told him that I expected to be paid 


for the time § lost from mv business. 
Q). 4. , vate pow many times vou attended to give testimony in 
this case. I 
A. As much as I recollect, 2 or 5 times. 
Q. 5. Did you show to Bruns the $10—two $5 bills—that you re- 
ceived from the compl't In this case? 
A. Not tongy recollection ; I don’t believe I did. 
Q. 6. Did you ever state to Bruns, or in his presence, that you 
would not go on the stand as a witness again for less than $25? 
A. No, sit 
Q. 7. Did ybu ever state to Bruns, or in his presence, that if Bor- 
chard, the superintendent for Moses, Blum & Weil, would 
278 —s give yeu $ 00 you would go for him on his side; that you 
woul d¢ eo for the party that would give you the most money? 
A. No, sir. $ 
Q. 8. Did Bruns ever say to you that if you went on in that way 
they would get you arrested in New York for perjury, and did you 
say In reply tlhat they were not smart enough for that? 
A. No. sir. | 
(). 9. State whether you were ever locked up in jail in Hudson 
Co., N. J., and! if so, for what. 
A. Yes, sir ;i ] was, only for some words—quarreling. 


(S'g’d) J. A. PIPO. 


Sworn before me— 
S’e'd) j 


(} 
Adjourned to Thursday, June 22, 1882, at 11 a. Mm. 


JOHN A. SHIELDS, Master. 


279 Def’ts’ counsel appears at 11.20 a. m. with a witness, Rich- 
ard Schoen, and finds that the foregoing has taken place. 
Mr. Wooster, Pipo, and Mr. Browning, of counsel, were present and 
left. Mr. Bien states that he has been sick since Monday, unable to 
attend to any business, and only came down to-day to attend to this 
case, and is pré¢pared to go on at the present moment, and that he 
received word from lis clerk that the case was set down at 11 a. m. 
Def’ts’ counsel gives notice of motion to-morrow to reopen the 
ease and take the evidence of his witnesses. 
; New York, June 22, 1S8S2—11 a. m. 


Met pursuant to adjournment. 
Present: Counsel for respective parties and the compl’t in person. 


280 A motion is made by the def’ts’ counsel, as by the annexed 
notice served upon the comp!’t’s counsel. 
' 


" 
‘ 
; 
q 
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Compl’t’s counsel states, and urges before the master, that by the 
said notice and papers referred to therein the def’ts’ counsel shows 
no sufficient or well-founded reason for the granting of said motion, 
and moves that the same be denied. 

Motion made by def’ts’ counsel denied. 

Mr. ANprew Comstock, being called by compl’t and duly sworn, 
deposes and says: 

Q. 1. Did Albert Borchardt, a witness In this case, have any con- 
versation with you at your office, 71 West Broadway, N. Y. city, 
concerning what Mr. Pipo had done for the def’ts’, Moses, Blum «& 
Weil? Ifso, please state what was said on that occasion. 


Obj. to as indefinite as to time. 
Lj 


Grorce H. Woosrer against Sovomon Moses et al. 


2S] _S. Cireuit Court. 


Take notice that I shall move before John A. Shields, Esq., master 
herein, to reopen this case on the facts as they appear on the record, 
and that I shall then and there, to wit, at room 75, post office build- 
ing, New York city, June 22, $2, at 11 a. m., proceed with the ex- 
amination of my witnesses and the cross-examination of the witness 
Pipo, whose examination-in-chief was this day taken, and for such 
further order as may be just. 

Dated N. Y., June 22, ’S2. 

(S’o'd) JOSEPH KOCH, 
Atty for Def’d'ts, 320 PP dway. 

To A. Comstock, Esq., 237 Bway, N. Y. 

282 (endorsed :) U. S. elreuit court. Greorge Il. Wooster vs. 

Solomon Moses et al. Notice of motion. Joseph Koch, def ’d’ts’ 
att’y, 320 D’dway, N. Y. To A. Comstock, Esq., complainant’s att’y. 
Ree’d June 21, ’82. 


283 2nd. Borchardt’s statements would not bind the witness. 
ord. That the conversation referred to in Q. 1 was brought 
out by the compl’t on cross-examination of the witness Borchardt 
under def’ts’ objections, that the compl’t made the witness Borchardt 
their witness on that topic, and that they cannot now attempt to con- 
tradict him. 
Obj. overruled and exception taken. 


A. About the time of the commencement of this suit Mr. Bor- 
chardt called at my office, as he stated to me, in behalf of Moses, 
Blum & Weil, and wanted to know how much Mr. Wooster claimed 
of them. I informed him that I thought they were entitled to pay 
at least $1,500. He stated that he himself had got the firm of Moses, 

Blum & Weil to use their guides, as he was their superintend- 
284 ent; that he thought $50 or 8100 ought to settle the case. I 
told him that we did not commence suits for 850 or 8100, and 
that there was no use in his talking about the matter if that was his 


ad 


& 
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idea. He then got up out of his chair and stated that his firm was 
not liable, as ‘411 the guides that they had used were made by a man 
who had a ficense and right to allow them to use them. I asked 
him who thatman was, and he said it was Pipo and asked me if I 
knew him. fF told him that 1 did, but I did not know that he had 
any license. ° 
Q. 2. Did you serve a subpeena upon Albert Borchardt before he 
was examined in this case? 
Obj. to as immaterial. Obj. overruled and exception. 
A. I did at,my office, No. 240 Broadway. 
Q). 3. Did he at that time say anything to you about his having 
invented a ’ Jtton-se wing attachment that he ‘woul | like Mr. Wooster 
to . ike hol 1 of ? 
250 A. He did and asked me to speak to Mr. Wooster about it, 
which a did. 
Def’ts’ course] moves to strike out the last three words of the an- 
swer. Motion granted. 
Did you speak to Mr. Wooster about it? 
Obj. to - gle reasons stated in obj. to Q. 1, and that nothing that 


took place betyveen Mr. Comstock and Mr. Wooster could affect these 
defendants. Ob). overruled and exception taken. 


A. | did. think the next ds uv OF the di: ay aiter, and the follow- 
Ing day intradlueced Mer. Borchardt to Mr. Wooster and again spoke 
to him ‘in regard to the matter. 

Def’ts’ courae! moves to strike out all the answer after the words 
“T did” as net being responsive to the question. Motion granted 
and exception, taken. 


). 5.4 Did vou speak to Mr. Wooster about it in the pres- 
ence of:Mr. Borchardt; and, if so, when and where? 

A. I think the next day after I spoke to Mr. Wooster about it, the 
first time I introduced Mr. Borchardt to Mr. Wooster in this 
building. : 

Q. 7. Was that on the oceasion of his appearing in this building 
in obedience to the subpcona, as related by him in his answer to 
180th direct qhestion of Borchardt’s testimony ‘ 


OS 


Obj. to as leading. Overruled and exception. 


A. It was. 


Cross-examination: 


X 8. What is your business? 
A. I am by*profession a lawyer. 


\ 


9. Are you the attorney in this case for Mr. Wooster? 

lam comp!'t’s solicitor in this Cause, 
987 X. 16. In how many cases of a similar nature are you 
solicitof for Mr. Wooster ? 


Obj. to as immaterial. Sustained and exception. 
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X 11. In how many cases of this nature have you been a witness 
for Mr. Wooster ? 


Same objection. Overruled and exception. 


A. I recollect of only two before the master. 
X 12. Question repeated. 


Obj. continued. Same ruling. 


A. Answer repeated. 
X13. In how many actions brought by Mr. Wooster for an 
alleged infringement of a guide have you been a witness ? 


Same objection and as having nothing whatever to do with wit- 
ness’ conversations with Borchardt, and as not proper cross-examl- 
nation. Obj. sustained and exception. 

288 X 14. How did you come to-serve the subpeena on Mr. 
Borchardt in your ollice ? 

A. I had the subpoena and it was the first time I saw him. 

X 15. What occasioned his visit to vour office at that time ? 

A. I inquired for him and left my card. 

16. When he came in response to that inquiry you served him 

with a subpeena ? 

A. I served him with a subpeena at the time he came there. | 
belHeve it was the second time he came. I was out the first time. 

X17. Did he appear here mn response to that subpoena ? 

A. He came at the time directed in his subpeena. 

X 18. When he came here at the time mentioned in the subpoena 
-ewas he used as a witness by the compl’t ? 

A. He was not. The case was adjourned. 
X19. Was he ever subpcenaed again by the complainant? 


¥ 
° 


A . 


289 A. Not to my knowledge. 
X 20. Don’t you know asa matter of fact that he was not? 
A. I don’t think he was. know I did not subpeena him my- 
self. 


Def’ts’ counsel moves to strike out the answer as not responsive. 
Motion denied and exception taken. 


X 21. When did this conversation with Borchardt, at 71 W. 
b’dway, take place? 

A. I think it was within two or three days of the filing of the bill 
in this action and the issuing of the subpcena. 

X 22. I want the year, the month, and the day of the month, as 
near as you can give it. 

A. It was just after the subpoena was served on the def’ts in 1880 ; 
the month I do not recollect. 

X 25. Do you mean to testify that any of the def’ts were 

290 ever served with subpcenas In this case ? 

Obj. to, as the records are the best evidence, and as immaterial, 
and as not proper cross-examination. Objection overruled and ex- 
ception taken. 
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A. I think they were, as Mr. Borchardt so represented to me when 
he called on me on that occasion, and they afterwards appeared and 
answered the bill in this ease. 

X 22. Who has the originals of the subpeenas served on the def’ts, 
as testified to by you? 

A. At the pres ent time I do not know. 

X 23. Did! you ever see them ? 

Obj. to as immaterial. Obj. sustained and exception taken. 

X 24. Wag this conversation with Borchardt, at 71 W. B’dway, 
before or after this action was commenced ? 

29) Oby. to as already answered. Obj. overruled and excep- 
tion. : 

A. My recollection is a short time after. 

X 25. Did you make any memorandum of that conversation in 
any book inf your office ? 

A. No. 

X 26. Ydu are still the solicitor for Mr. Wooster in this case, are 
you not?’ }{ 

A. I am.?° 

(S’o'dl) ANDREW COMSTOCK. 


sworn béfore mC 
(S’e'd) JOUN A. SHIELDS, 
Master, &e. 


The defendant moves to reopen this ease on the affidavit annexed 
hereto, which is as follows, and is ready to proceed at once with the 
examination of his witness: 

292 U. S. Cireuit Court. 
Gxorce H. Wooster against Soromon Moses ef al. 
Ciry & County or New York, ss: 

Franklin Bien, being duly sworn, says he is the counsel for de- 
fendant herein, & has charge of the defenee herein; that deponent’s 
father has been sick & contined to his bed from January 6, 
1882, &/is still so confined; that deponent left his office June 
17, *82, ‘and did not go to his office again till June 21, ’82, 
owing to sickness of deponent’s father and his own sickness; that 
during the time from Saturday to June 21, ‘82, deponent did not 
know thf{s case was set down till he reed — Tuesday night at depo- 
nent’s residence that this reference was set down for Wednesday, 
June 21/’82,at 11-a. m.; that deponent with a witness arrived at the 
master’s' oflice about 20 minutes past 11 a. m., & found Wooster, 
Pipo, & Mr. Browning present; that deponent stated lhe was ready 
to proceed, but said Wooster, Pipo, & Browning left. 

f 


FRANKLIN BIEN. 


293 — Sworn to before me June 22, 1882. 
JOHN A. SHIELDS, 


t 
. U. S, Com Te 


? 
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294 The master grants the motion of def’ts’ counsel and states 
that he must close his evidence on the 25rd inst. at 3 p.m. 


Mr. Ricuarp Scroen, being called by def’t and duly sworn, de- 
poses as follows: 
Q. 1. What is your name, age, residence, and occupation? 
A. Richard Schoen; aged 25; I reside at 280 East 3rd St., N. Y., 
and am by occupation a bar-tender. 
Q. 2. What was your business in 1880 and 1851? 
A. Shirt folder. 
(). 3. Where? , 
A. With Moses, Blum & Weil. 
Q. 4. How long have you been away from them ? 
A. As near as I can give f¢o it, it is over a year. 
Q. 5. Do you know John A. Pipo? 
A. Yes, sir. 
(). 6. Did you see him here yesterday ? 
. Yes, sir. 
(). 7. What is his business? 
A. As far as I can give it he is a machinist. 
(). 8. Where does he live? 
A. I don’t know. 
Q. 9. Has he any peculiar feature about him by which you could 
identify him ? 
A. By his face. 
©. 10. Well, what is it? 
A. By his small-pox marks on his face and he has no nose. 
(). 11. Did he ever come to the place of Moses, Blum & Weil while 


you were there? 

A. Yes, sir. 

Q. 12. Do you recollect his coming there about a year and a half 
, 


ago t 


A. Yes, sir. 
296 Q.15. What took place between you and Pipo at that time? 

Obj. to as incompetent and immaterial. 

Def’ts’ counsel moves a recess for ten minutes until the master 
returns. 

After recess. 

Objection sustained and exception taken. 

Q. 14. Did John A. Pipo ever commit any criminal act in your pres- 
ence? And, if so, state what it was and the circumstances under 
which it occurred. 

Obj. to as improper, as leading, and as calling for the opinion of 
the witness as to what may be or may not be a criminal act. Obj. 
sustained and exception taken. 

297 Q. 15. Do you know whether John A. Pipo ever stole any 
goods from the def’ts’ place of business? And, if so, state the 
facts from which you derived your knowledge. 
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Obj. to is leading and as improper and, further, as evidence of.a 
specific act and not. upon the grounds of general reputation. Objec- 
tion ove rrp d and exception taken. 


A. Yes,'sir; Mr. Pipo came in the house when I was working for 
Moses, Blum & Weil, and went to the closet two or three times. The 
last time he was going downstairs, when I missed a pair of under- 
drawers and an undershirt. I then called Mr. Pipo into the room 
and told ltim that there was a pair of drawers and an undershirt 
missing. iHe asked me, “Do you think that I am a thief—that | 

stolb them?” I told him that there was nobody elise in the 
298 room at the present, and that he must have stolen them. | 

saig that if he would give up the drawers and shirt [ would 
not let the firm know anything about this matter. Then he asked 
me if I weuld promise him to do so, and I said yes, and while so 
doing he tbok out the undershirt and drawers from under his vest 
be longing to Moses, Blum & Weil and laid them on the table. Then 
I told hing that if he ever entered the house I would throw him out, 
and from that day to yesterday I never saw him since. 

Q. 16. The shirt and drawers which he took from under his vest 
were the articles that you missed from the stock as he was going 
downstairs? 

A. Yes,tsir. 

| 
Compl’ts counsel moves to strike out the last two questions and 
answers thereto, upon the ground that the matters called for are 
collateral to the issue; the matters ealled for should have 
299  beeh asked on the cross-examination of Pipo. ‘The master 
reserves his decision. 
, , 
+ Cross-examination : 
* 

X 17. What position did you hold at this time in the employ of 
Moses, Blum & Weil? 

A. Shirt- folder. 

LS. Whi at were your duties as shirt-folder ’ 

A. Getting up the stock for orders. 

X 19. Did you have any men employed under you at this time? 

A. No, dir; | was one of the workmen. 

X 20. Om what floor was this closet that you have spoken of situ- 
ated ? 
The third. 

X 21. How large a closet was it ? 

[ should say about 12 or 15 feet—3! long by 53 deep. 
300 X 22. How many shirts and drawers did this closet con- 
tain ? 

A. None. I meant to be understood as speaking of a water-closet. 

X 25. Who did this shirt and drawers belong to? 

A. oe Blum & Weil. 

X 24. Hfo you mean to say that Pipo took the shirt and drawers 
from the Water -closet ? - 


A> 


A. No, sir. 
A 2D. Ww here did he take the shirt and drawers from? 
14-151 


’ 
‘ 
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A. From the stock. 

X 26. How large a large a stock was there at that time? 

A. I suppose there must be about 250 dozen of drawers and 
shirts, Ke. | 

X 27. Do you know what Pipo came to this house for at the time 
you mentioned? 

A. i do not. 
301 X 28. What did he say to you when he came? 
A. He complained about a pain in the stomach. 
X 29. How soon did you miss this shirt and drawers? 
In 15 or 20 minutes. 
30. Where was Pipo when you first missed them? 
. In the water-closet. 

X 31. Did not you testify on your direct examination that he was 
going downstairs when you missed. them ? 

A. The water-closet is right at the stairway; as he went out of 
the water-closet he went down the stairway, and that is the reason I 
called him up at the time. 

X 32. Was he in the water-closet or was he going downstairs 
when you missed the shirt and drawers ? 

A. He was in the water-closet. 
302 X 35. Then it is not true, as testified in your direct exam}- 
nation, that he was going downstairs when you missed this 
shirt and drawers? 


Obj. to as improper. Overruled and exception taken. 


A. It is true; he had them at — time; he had them in the water- 
closet and going downstairs. 

X 354. When did you first miss this shirt and drawers? 

A. When Pipo was in the water-closet. 

X 35. Then what do you mean by your A. to Q. 15, in which you 
say “the last time he was going downstairs when I missed a pair 
of under-drawers and undershirts?” 

A. Mr. Pipo went into the water-closet and I called him back as 
he was going downstairs to the street from the water-closet ; had he 
come back to my place | should not have called him. 

X 36. Question repeated. 
005 A. I meant to eall him in and find out whether he had the 
undershirt or not. 

X 37. Can you give any other or different answer to the previous 
questions than you have already given? 

A. The undershirt and drawers were already missed and I went 
to claim them, as I thought that he was the man who took them ; 
that is as good an answer as I ean give. 

X 38. In X Q. 29 I asked you, “ How soon did you miss the shirt 
and drawers?” You answered,“ In 15 or 20 minutes.” From what 
time do you count the 15 or 20 minutes? 

A. From the time that Pipo came in first. 

X 39. How long did Pipo remain altogether ? 

A. Not longer than 20 minutes. 
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» ' ee 
X 40. Did you count the number of shirts and drawers on that 

floor while Pipo was in the water-closet? 
o04 ‘4. I have had an order to pick out half a dozen and I had 


O$ of of each lot laid out; when I came back 1 found out 
that I had: only 43 of each laid out. There is where my suspicion 
‘ame that!Pipo took some. 
X 41. Have you never mentioned this fact to the firm of Moses, 
Blum & Weil? 
A. I did not. 
X 42. Who have you mentioned it to? 
A. The shipping clerk, Mr. Emile Schmidt, who is still in their 
employ ; ; iso to a man ni amed Potter; I don’t know his first name. 
X 45. Why did you mention the fact to these two parties named? 
A. In ease anything would turn up I would have somebody in the 
house who would know something about it. 
X 44. What did you expect to turn up? 


Obj. toas immaterial and irrelevant. Obj. overruled and 
305 exception taken. 


A. In case that at any time these things should be missed I would 
not be to B lame. 

X 45. Will you describe the manner in which this shirt and 
drawers wére made, and of what material they were made? 

A. They were regular-made shirt and drawers of red flannel. 

X 46, Were they bound or not bound *% ? 

A. The bhirt had a sort of binding at the breast; a piece of satin 
run down at. I don’t know exactly what you call it. 

X 47. Ww ere the drawers bound in any way 

A. No, sir. 

X 48. How long were you in the employ of Moses, Blum & Weil? 

N. About two years. 
306 N 49. Do you know Wm. Bennett, who was in their em- 
ploy ? 


Obj. to as irrelevant, immaterial, and not proper cross-examina- 
tion. Obj. overruled and exception taken. 


A. I do. 
X 50. Can you tell me where he resides ? 


Obj. to as immaterial and improper. Obj. overruled and excep- 
tion taken. 
A. He ig dead. 
X 51. Was Joseph Se ‘hloss in the employ of Moses, Blum & Weil 


while you were there ? 


Obj. to ds immaterial and improper. Obj. overruled and excep- 
tion taken: 


A. Yes, gir. 
X 52. Where does he reside ? 
A. I do not know; uptown somewhere. Ile is now in their em- 


ploy. 
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307 X 55. Was August Schmidt in the employ of Moses, Blum 
& Weil while you were there? 

A. Yes, sir; and he still is in their employ. 

X 5O4. Have you ever been arrested ? 

A. No, sir. 

X 55. Did Moses, Blum & Weil, to your knowledge, ever use any 
folding-guides or binders folding on each edge or in the centre and 
on both edges previous to Oct. 5th, 1879? 

Obj. to as immaterial, not proper cross-examination, and def’ts’ 
counsel asks the master to hold that the compl’t makes this witness 
his witness on this topic, and is bound by his evidence. Obj. over- 
ruled and exception taken. 

A. I don’t know. 

RICHARD SCHOEN, 

Sworn before me— 


JOUN A. SHIELDS, Master. 
Adjourned to Friday, June 23rd, 1882, at 10.80 a. m. 


308 New York, Juve 25rd, 18$52—10.50 p. m. 
Met pursuant to adjournment. 
Present: Counsel as before. 
Def’ts rest without prejudice to their motion to strike out testi- 
mony. 
Adjourned to June 27th, 1882, at 10 a. m., for argument on com- 


pl’t’s motion to strike out the testimony of the witness Schoen, and 
all motions to strike out testimony shall be heard and argued at that 
time. 


New York, July 7th, 1882—11 o’clock a. m. 
Met pursuant to adjournment. 
Present: Counsel for respective parties. 
Adjourned to Wednesday, July 12th, 1882, at 11 a. m. 


JUD New York, July 12, 1582—11 a. m. 
Met pursuant to adjournment. 
Present: Counsel as before. 


Mr. Francis Wirt, being called by compl’t and duly sworn, de- 
poses as follows: | 

Q. 1. Where is your place of business? 

A. 60 Court St., Hoboken; I am a eabinet-maker. 

Q. 2. Do you know Justus Bruns? 

A. Yes, sir. 

Q). 5. Where is his place of business ? 

A. In the same building—over my shop. 

Q. 4. What is Mr. Bruns’ business ? 

A. A carpenter. 

(). 5. Did you have a conversation with Mr. Bruns about 
310 ~~ the middle of last April, and did you then state to Mr. Bruns 
that you would not believe John A. Pipo? 
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Obj. to:as leading. Overruled and exception. 


A. No, sir: I did not. i 

Q). 6. Do you know John A. Pipo, and, if so, how long have you 
known him ? 

A. Yed, sir; I have known him 20 years. 

Q. 7 W here has Pi Ipo re ‘sided—the m: yor portion of the time—the 
last 20 years ? 

A. In (Hoboken; I have lived there for 20 years. 

(). 8. Have you during that time heard people in the neighbor- 


hood of ivhere Pi ipo resided speak of him? 


Form of question obj. to as improper. Question withdrawn. 


Q). v. Do you know people who are acquainted with Jolin A. 
Pipo? ; 
oll :Obj. to as Immaterial and Improper. Overruled and ex- 
ception. 


Q. 10. Did you ever hear them, or any of them, say anything 
derogatory as to his character? 
Obj. to as improper. Obj. sustained. 
t 


Q.11.* Would you, from what you have heard from people resid- 
ing in the neighborhood of John A. Pipo, and from his general rep- 
utation there for truth and veracity, believe him under oath ? 

Ol}. to as Improper, and that there is no foundation for the (yUCS- 
tion, anel that it is calling for the opinion of the witness; that it as- 
sumes that the witness has knowledge of the general reputation, ete., 
and that they assume to make the witness a judge of such conver- 
sations as it is assumed he has had with people. Obj. overruled 
and exception. 


A. Yes, sir; I would believe him under oath. He some- 
times talks a great deal when he is drunk, Lut I would be- 
lieve what he would say when under oath. 


Cross-examination : 


X Q. 12. You were served with a subpcena by the def’ts and ap- 
peared here, “ you not? 
A. Yies, S] 
X 13; bid you have any conversation with me on that morning ? 
A. Yes, si 
X rH Did vou not tell me that you did not know anything at all 
about John A. Pipo’s general reputation for truth and veracity in 
the locality where he resided ? 
A. No, sir; no such thing. 
X 1% Did you not tell me that you knew nothing at all about 
John A. Pipo one way or the other? 
A. No, sir; I did not. 
X 16. Have vou a son who assists you in your business ? 
A. Yes, sir; I have a stepson in my business. 
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X 17. How lone has he been engaged in your business? 


Obj. to as immaterial and [im]proper cross-examination. Obj. 
sustained and exception taken. 


X 18. With whom did you talk about this case last ? 

A. As far as I remember, with nobody, as I don’t know anything 
about this case at all. 

X 19. When did you see John A. Pipo last ? 

A. Last week ? 

X 20. Did you have any conversation with him in relation to 
your testimony in this case ? 

A. No, sIr. 
ol X 21. How many people have you heard talk about Pipo 
in reference to his general reputation for truth and veracity ? 

A. That I can’t tell, sir, because I am not aman to go talking 
around all day, as I have got my business to attend to. 

X 22. Have you ever heard anybody talk about Pipo’s general 
reputation for truth and veracity ? 

A. No, sir; I can’t say of any that I know of. 

X 23. Do you recollect of any conversation with anybody about 
Pipo? 

A. Yes; I do; but I don’t know who it was. I have sometimes 
been speaking about him, but I can’t tell what was said. I think I] 
was talking about him with my neighbor, Mr. Smith, but I don’t 
remember what was said; it Is so long ago. 

X 24. How long ago was this? 

*e <A. I guess it is baout 3 or 4 weeks. Mr. Pipo was present at that 
time with us. 
old X 25. Do you remember the names of any other persons 
with whom you talked about Pipo? 
A. No, sir; I guess there has not been any more. 


FRANCIS A. WITT. 


Sworn before me— 


JOHN A. SHIELDS, Master. 


Def’t’s counsel moves to strike out all the testimony of the witness 
with the exception of that part which contradicts the witness Bruns. 


Adjourned to Wednesday, July 19, 1882, at 10.30 a. m. 


New York, July 19th, 18S82—10.30 o’clock a. m. 
Adjourned, by consent of counsel, to Monday, July 24th, 1882, at 
10.50 a. m. 
316 New York, July 24th, 1882—10.30 o’clock a. m. 
Met pursuant to adjournment. 
Present: Franklin Bien, Esq., of counsel for de’f’t, and A. Com- 
stock, Esqr., and Thos. B. Browning, Esq., of counsel for comp’!’t. 


FRANKLIN Biren, Esqr., being duly sworn, testifies as a witness on 
the part of the def’t-, as follows: 


I am an attorney and counsellor at law and counsel for the def’t- 


SOLOMON MOSES ET AL., &¢., VS. GEORGE IH. WOOSTER. 111 
9 

herein. ‘As counsel for def’ts I subpenaed Francis Witt as a 
Witness om their behalf. This is the same witness that was exam- 
ined by the compl’ts. When he came here in response to my sub- 
poena | asked him if he knew anything about John A. Pipo, in re- 
gard to ljis general reputation for truth and veracity, in the locality 

where he resides. He said he did not; that he knew nothing 
O17 ‘about John A. Pipo one way or other; that he would have 

to' so testify if I put him on as a witness,and I, believing such 
statemens to be true, did not call him as a witness. 


Cross-examined by Tuos. B. Browntina, Esq.: 


X Q. ¥. Did Francis Witt tell you that he did not know John A. 
Pipo, or Simply that he did not know anything about his character 
for truthand veracity ? 

A. Hé said he did not know anything about John A. Pipo one 
way or the other and knew nothing about his general reputation for 
truth and veracity. There was nothing said about whether he knew 
him personally or not. 

X 2. Did you not ask him whether he was acquainted with John 
A. Pipo? 

A. Nat that I remember. 

X 3. Did you not assume that he was acquainted with John A. 
Pipo? 

Qbj. to as incompetent. Sustained. 


318 ‘*X 4. Why did you subpceena Francis Witt ? 


Qbj. to. Sustained. Ixception. 
{ 


FRANKLIN BIEN. 
Sworn before me— 
JOHN A. SHIELDS, 
Master, &e. 
Testimony closed. 
Adjoyrned to Thursday, August 3, 1552, at 11 a.m. 


Whereas certain letters patent of the United States, bearing 
gate the 5th day of October, 1855, were granted to Alexander 
Douglas, of the city of New York, foran improved folding-guide for 
sewlng-anachines, &e.; and whereas George I. Wooster, of said city, 
has, by ‘assignment from said Alexander Douglas, become sole owner 
of said letters patent; and whereas said letters patent have been ex- 
tended for seven years from October 5th, 1872, and reissued December 
10, 1872, No. 5180; and whereas , of ——, of the State of 
, party of the second part, is desirous of obtaining a license to 

use said folding-guide: 

Now; this indenture witnesseth: That the said George H. Wooster, 
party of the first part, for and in consideration and in case of the 
due and faithful keeping and performing of each and all of the 
conditions, agreements, and admissions hereinafter contained to be 
kept and performed by the said party of the second part, has given 
and granted, and by these presents does give and grant, unto the 


’ 
; 
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said party of the second part license to use — folding-guide-, con- 
taining the inventions described in said letters patent, for one year 
from the date hereof, at his place of business, No. — street, in the 
— of —, and no longer, and not otherwise or elsewhere, without 
written permission of said George H. Wooster, his executors, admin- 
istrators or assigns—that is to say: 

First. The said party of the second part, for his heirs, executors, 
and administrators, fully admitting and acknowledging the force 
and validity of said letters patent and all reissues thereof and the 
novelty of the invention therein described and claimed, covenants 
and agrees to pay to the said George IL. Wooster, as a patent fee or 
royalty, the sum of — dollars in lawful money for the right and 
privilege to use said guide. 

Second. The said party of the second part further covenants and 
agrees that during the term of said letters patent he will not make, use, 
cause to be used, sell, lend, give away, or keep on hand any folding 
guide or guides containing any of the inventions described and 
claimed in said letters patent without the written license of said party 
of the first part, or without paying the license fee for all he has had 
on hand during the extended term of said letters patent—that is to 
say, fifty dollars for each and every guide so kept in his premises or 
factory, the same to be recovered by ordinary action at law. 

Third. The said party of the second part further covenants and 
agrees that he will not contest in law or equity nor aid or assist or 
advise others to contest in law or equity the validity of the above-de- 
scribed patent or any reissue thereof, and that he will never re- 
fuse to pay the party of the first part the regular license fee charged 
for the number of guides used or kept on hend by him. 

Fourth. The said party of the second part further covenants and 
agrees to mark, stamp, or cast indelibly on each and every folding- 
guide used the words, Patented October 5th, 1858; extended Sep- 
tember 24th, 1872; reissued December 10th, 1872; licensed to 
—— only, or some intelligible abbreviation thereof. 

Fifth. The said party of the seeond part further covenants and 
agrees that the said party of the first part, or his assigns, or his or 
their duly constituted agents, shall have the right and privilege, 
and shall be permitted at any reasonable time or hour, to visit and 
inspect the establishment of the party of the second part where 
said folding-guides are and inspect and count the same, under pen- 
alty of one thousand dollars, which said sum is hereby fixed and 
stated as liquidated damages to be recovered against the said party 
of the second part in case of refusal to permit such visits and inspec- 
tions as aforesaid. 

Upon the failure of the party of the second part at any time 
faithfully to carry out and perform any or either of the said above- 
mentioned conditions and promises, this license shall be thereby 
ipso facto revoked and annulled, in which case this license and all 
rights and privileges of the party of the second part herein shall 
forever cease and determine; but the said party of the second part 
shall not be thereby relieved from any of the contracts or agreements 
on his part herein contained. 


‘ 
i 
' 
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It is further distinctly understood and agreed between the parties 
as follows: 

No folding-guide shall be, or is hereby, licensed unless it shall be 
marked of stamped as aforesaid, and while it shall be so stamped 
or mi: avked 

lt is further distinctly understood and agreed that this license is 
a& person al privilege of the party of the second part only, and is 
not to be; and cannot be, assigned, transferred, divided, shared, 
apportioned, or used in connection with any person not named 
herein. 

[t is further distinctly understood and agreed that the party of 
the second part has no right or title of any kind in any folding- 
guide itself which is he reby licensed. Such guides are not lawfully 
made, now is any property ‘for sale of the same vested in the party 
of the second part, nor can they be transferred so as to vest any 

right to uke the same in any party not named herein, but upon the 
expiration of this license, if the party of the second part wishes to 
discontinue the use of guides covered by the claims of the above- 
mentioned patent, he will deliver to party of the first part, free 
of charge; all the folding-guides hereby licensed and all he then has 
or has hall in his possession ; and if the party of the second part fail 
to surrender all of said guides at or before the expiration of ten 
days from the termination of this license the license fee for all said 
guides for the next ensuing year, at the rate of — dollars for the 
guides here by licensed, and fift v dollars for each additional guide 
that maytbe or may have been in the  oageesers of said party of the 
second part, or during the term hereby granted or during the ex- 
tended tetm of said letters patent shall immediate ly become due and 
payable, and the party of the second part hereby agrees to pay the 
same to the party of the first part without notice or demand. 

In wititess whereof the parties above named have hereunto set 
their hands and seals this — day of , Lsi-. 

320 [Endorsed :] Waoster vs. Moses Compl’t’s Exh. Blank. 

Copy license. J. A.S.. master. Mar. 14, 1882. License to 
use the Pouglas folding-guide to M-. —— for — year — guides, 
dated ——. 


o21 Whereas certain letters patent of the United States bearing 
date the 5th day of October, 1858, were granted to Alexander 
Douglas, of the city of New York, for an improved folding-guide 
for sewing-machines, &¢c.; and whereas George H. Wooster, of 
said city, hi as, by assignment — said Alexander Douglas, become 
sole owner of said letters patent; and whereas said letters patent 
have beeh extended for seven years from October 5th, 1872, and re- 
issued December 10, 1872, No. 5180; and whereas John A. Pipo, of 
the city, county, and of the State of New York, party of the second 
part, is desirous of obtaining a license to use said folding-guide: 
Now, this indenture witnesseth : That the said George H. Wooster, 
party of the first part, for and in consideration and in case of the 
due and faithful keeping and performing of each and all of the 
conditions, agreements, and admissions hereinafter contained, to 
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be kept and performed by the said party of the second part, has 
given and granted, and by these presents does give and grant, unto 
the said party of the second part license to use fifty folding-guides 
containing the inventions described in said letters patent, for four 
years & four months from the date hereof, at his place of business, 
No. 46 & 48 Leonard street, in the city of New York, orat any other 
one place, by giving written notice to the said George H. Wooster, 
his executors, administrators, or assigns—that is to say: 

First. The said party of the second part, for his heirs, executors, 
and administrators, fully admitting and acknowledging the force 
and validity of said letters patent and all reissues thereof and the 
novelty of the invention therein described and claimed, covenants 
and agrees to pay to the said George H. Wooster, as a patent fee or 
royalty, the sum of forty hundred & fifty ,°°, dollars in lawful 
money. 

Second. The said party of the second part further covenants and 
agrees that during the term ofsaid letters patent he will not make, use, 
caused to be used, sell, lend, give away, or keep on hand any fold- 
ing guide or guides containing any of the inventions described and 
claimed in said letters patent without the written license of said 
party of the first part. 

Third. The said party of the second part further covenants and 
agrees that he will not contest in law or equity nor aid or assist or 
advise others to contest in law or equity the validity of the above- 
described patent or any reissue thereof; and that he will never re- 
fuse to pay the party of the first part the regular license fee charged 
for the number of guides used or kept on hand by liim, if said pat- 
ent or any reissue thereof should be litigated or contested at law or 
in-equity by other parties. 

Fourth. The said party of the second part further covenants and 
agrees to mark, stamp, or cast indelibly on each and every folding- 
guide used the words patented October 5th, 1858; extended Sep- 
tember 24th, 1872; reissued December, 10th, 1872: licensed to John 
A. Pipo only, or some intelligible abbreviation thereof. 

Fifth. The said party of the second part further covenants and 
agrees that the said party of the first part, or his assigns, or bis or 
their duly constituted .agents, shall have the right and privilege, 
and shall be permitted at any reasonable time or hour to visit and 
inspect the establishment of the party of the second part where said 
folding-guides are and inspect and count the same. 

Upon the failure of the party of the second part at any time faith- 
fully to carry out and perform any or either of the said above-men- 
tioned conditions and promises this license shall be thereby ipso 
facto revoked and annulled, in which case this license and all rights 
and privileges of the party of the second part herein shall forever 
cease and determine; but the said party of the second part shall 
not be thereby relieved from any of the contracts or agreements on 
his part herein contained. 

It is further distinctly understood and agreed between the parties 
as follows: 

No folding-guide shall be or is hereby licensed unless it shall be 
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marked or stamped as aforesaid, and while it shall beso stamped or 
marked. 

It is further distinctly understood and agreed that this license is 
a personal privilege of the party of the second part only, and is not 
to be and cannot be assigned, transferred, divided, shared, appor- 
tioned, or used in connection with any persen not named herein. 

It is further distinctly understood and agreed that the party of 
the second, part has no right or title of any kind in any folding- 
guide itself which is hereby licensed. Such guides are not lawfully 
made, nor is any property for use or sale of the same vested in the 
party of the second part, except as herein expressly licensed, nor 
can they be transferred so as to vest any right to use the same in 
any party not named herein; but it is agreed that upon the expira- 
tion of this license, if the party of the second part wishes to dis- 
continue the use of guides covered by the claims of the above-men- 
tioned patent, he will deliver to the party of the first part, free of 
charge, all the folding-guides hereby licensed, and all he then has 
or has had in his possession; and if the party of the second part 
fails to surrender all of said guides within ten days from the termi- 
nation of this license the license fee for all shall become due and 
payable for the next ensuing year, and in that case the party of the 
second part agrees to pay said license fee on demand. | 

In witness whereof the party above named has hereunto set his 
-hand and seal this Ist day of June, 1875. 

, GEO. H. WOOSTER. 0, 
J. A. PIPO. — 


322 [Endorsed :] License to use the Douglas folding-guide to 
Mr.tJohn A. Pipo for seven yeur-, dated June a 1875. U.S. 
eircuit court. Filed Oct. 26, 1882. Joseph M. Deuel, clerk. 


323 Circuit Court of the United States for the Southern District 
of New York. 


GEORGE H. Wooster vs. SOLOMON Moses et al. 


To the honorable the judges of the circuit court of the United States 
for the southern district of New York: 

I have attended to the duties assigned me in the decretal order 
made and entered herein August 20th, 1881, by which it was referred 
to me to take and state the account of the gains, profits, and advan- 
tages realized by the defendants by reason of the infringement of 
the letters patent upon which said suit was brought, and to assess 
the damages sustained by complainant thereby. 

Upon said accounting before me the complainant was represented 
by Andrew Comstock, Esq., of counsel, and the defendants by Joseph 
Koch, Esqi, and Franklin Bien, Esq., of counsel. Numerous ses- 
sions werethad and the evidence offered has been taken and consid- 
ered. 

The deféndants concede that they used machines that infringed 
complainant’s patent, but deny having infringed to the extent in- 
sisted upon by complainant. 
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In obedience to an order to file and account showing such use, 
one of the defendants made affidavit that he is informed by 
324 one A. Borchardt, who was formerly superintendent of de- 
fendants, that a certain number of folding-guides were used, 
and this is the only statement that he or they can furnish. At the 
same time an affidavit is filed purporting to have been made by said 
Borchardt, stating that a portion of the time from December, 1876, 
until the expiration of the patent, certain guides like complainant’s 
design were used by the defendants. Neither of the defendants seem 
to have any knowledge or information on this subject, and neither 
of them or their superintendent seem to be able to reeall the name 
of a single individual who was in theiremploy who used such guides 
in their manufacturing department. 

It seems from the testimony of complainant’s witness that the 
defendants caused to be made many more folding-guides than the 
affidavit of Borchardt discloses. John A. Pipo swears that he made 
four in 1876, three in 1877, one in 1878, and three in 1879. E. 
Broseman swears that in 1877 he made for them 7 binders and bind- 
ing-guides, and two folding-guides in 1875. From testimony of 
these witnesses it appears that the defendants caused to be made fold- 
ing-guides as follows: 


An attempt was made to impeach the veracity of one of the wit- 
nesses, viz., John A. Pipo, but I do not consider that the evidence 
in this direction was such as to warrant my finding that the testi- 

mony of said witness was to be discredited. 
325 The witness Borchardt in express terms denies the state- 

ments made by all these witnesses. It is true he was ina 
position to know just how many of these guides were used, but, in 
view of the fact that in all other particulars respecting the business 
his memory proved very defective, and, in view of the fact that the 
defendants profess to have no knowledge respecting their manufact- 
uring department, I do not feel warranted in disbelieving the state- 
ment of complainant’s witnesses. 

I therefore find and report that the defendants caused to be pro- 
cured guides in infringement of complainant’s patent as follows : 


In 1876 
" aeae 


There is no evidence before me upon which I can found a com- 
putation of profits, and I must therefore report that no profits have 
been proven. 

Respecting the question of damages, it appears that the complain- 
ant has an established license fee of fifty dollars per year for each 


SOLOMON MOSES ET AL., &¢., VS. GEORGE H. WOOSTER. 117 


guide which is made, used or caused to be used, sold, lent, given 
away, or kept on hand by any mannfacturer. 

Commutation rates were allowed when manufacturers used 
greater number than three in every instance where a license was 
taken and the money paid in advance, the commutation rates being 
as follows: 


3 guides per year 


“é “ec 
5 


— 


326 in order to obtain the benefit of such commutation rates, 

the complainant made it requisite for the parties using the 
patent to'take outa license and pay the respective license fees in 
advance. | The payment in advance of the license fee being a pre- 
requisite ‘to securing such commutation rates, I find as matter of 
law that these defendants, who, without any permission or authority 
from the: complainant, procured and used the patent in question 
and contested in court his exclusive right to the same, are not en- 
titled now to the benefit of such commutation rates, 

This lice nse fee of S50 per year must therefore be the Ineasure of 
complainant's damages. 

Applyipg the license fe ¢, therefore, to the guides which defendants 
procured,!I find and report the amount of “complainant’s damages 
to be the ; Aum of $2,000. 

This comput: ition is based on the assumption that such guides 
were in defendants’ possession and control during the time st: ated, 
and in cofdition to be used ; there being no evidence to the contrary, 
such assumption is, I believe, warranted. In addition to the - amount 
found as above, the compk: inant is entitled to interest from the times 
when such amounts were due, amounting up to the date of this re- 
port to five hundred and ninety-one dollars and forty-five cents, 
making In the aggregate the sum of thirty-one hundred and forty- 
one dollars and forty-five cents as the damages which complain- 
ant has sustained. 

The evidence taken before me is filed herewith. 

All of which is respectfully submitted. 

New York, October 25th, 1882 

: JOHN A. SHIELDS, 
Maste r; KC. 


327 iD ndorsed:) U. S. cireuit court, southern district of New 
York. George H. Wooster vs. Solomon Moses et al. Master’s 
report. (U. 8S. circuit court. Filed Oct. 26th, 1882. Joseph M. 


Deuel.) ° 


SOLOMON MOSES ET AL., &C., VS. GEORGE H. WOOSTER. 


District Court of the United States for the Southern District 
of New York. 


GEORGE H. Wooster vs. SOLOMON Mosks et al. 


Exceptions taken by the defendants to the report made herein by 
by John A. Shields, Esq.,one of the masters of this court to whom 
this cause was referred, by an order of this court made and entered 
on the 29th day of August, 1881, which report bears date the 25th 
day of October, 1882. 


First exception. 


For that the said master in his report stated that “FE. Brosman 
swears that in 1877 he made for them seven binders and binding- 
guides and two folding-guides in 1878,” whereas the said master 
should have stated in his report that the only evidence of the mak- 
ing of guides was that he swore that his books would show the num-, 
ber made and gave the number of guides from memoranda not 
made by him from said books; that he was not positive as to the num- 
ber except on reference to said books; that he did not produce his 
books and his evidence therefore cannot be considered as to the 
number of guides made. 


Second exception. 


For that the said master in his report stated that “An at- 

829. tempt was made to impeach the veracity of one of the witnesses, 

viz., John A. Pipo, but I do not consider that the evidence in 

this direction was such as to warrant my finding that the testimony 

of said witness was to be discredited,’ whereas the said master 

should have stated in his report that the attempt made to impeach 

the veracity of the witness, John A. Pipo, was successful, and his 
evidence therefore cannot be considered in any respect whatever. 


ord exception 


For that the said master stated in his report, in respect to the testi- 
mony of Albert Borchardt, “I do not feel warranted in disbelieving 
the statements of complainant’s witnesses,” whereas the said master 
should have stated in his report, I feel warranted in believing the 
testimony of Albert Borchardt as against the-evidence of complain- 
ant’s witnesses. : 3 

4th exception. 


For that the said master in his report stated “I therefore find and 
report that the defendants caused to be procured guides in infringe- 
ment of complainant’s patent as follows, in 1876, four; in 1877 ten; 
in 1878, three; and 1879, three,’ whereas the said master in his 
report should have stated, I therefore find and report that the only 
guide the defendants caused to be procured in infringement of com- 
plainant’s patent were three, as follows, from 1877 to 1878, one; 
from 1878 to 1879, two; as admitted by them in their statement. 
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‘ 
Sth exception. 

For that said master in his report stated that “ The complainant’s 
standard license fee for each folding-guide made, used, or caused to 
be used, sold, lent, given away, or kept on hand by a manufacturer 
was $50 for each guide, and this must, therefore, be the measure of 
damages hpplying to the guides used by defendants,” whereas said 
master should have reported that the question of $50 license fee only 
applied té such parties who signed the license, and could not and 
did not apply to the defendants, in whose case the complainant must 
show actual damages not based on any license fee; and the complain- 
ant, not having proved any actual damages, is only entitled to nomi- 
nal damaves. 

| 6th exception. 


For that said master in his report stated complainant’s damages 
should be “twenty-five hundred and fifty dollars,” whereas the said 
master should have stated that complainant is entitled to damages 
in the nominal sum of six cents. 

. 7th exception. 

For that said master in his report stated “This compensation is 
based on the assumption that such guides were in defendants’ posses- 
sion and eontrol during the time stated and in condition to be used; 
there being no evidence to the contrary, such assumption is, I be- 
lieve, warranted,” whereas said master should have stated this 

coinpensation of six cents is based on the fact that there were 
ool only three guides used, as stated in the defendants’ statement, 
and the complainant has failed to show any actual damages 
sustained ‘by him. 
. Sth exception. 


For that said master in his report stated: “In addition to the 
amount found as above the complainant is entitled to interest from 
times when such amounts were due, amounting, up to the date of 
this report, to $501.41,” whereas the said master in his report 
should not have said anything whatever about interest, as that is a’ 
matter within the discretion of the court, depending upon the pe- 
culiar circumstances of each ease, and the decree of the court em- 
powering the master to make a report did not authorize him to 
make any mention in his report of interest or in any way to decide 
as to the date when interest should commence. 

All of which is respectfully submitted. 

JOSEPH KOCH, 
Solicitor for Defendants. 


(Endorsed:) U.S. cireuit court, southern district of New York. 
In equity. George H. Wooster vs. Solomon Moses et al. Defend- 
ants’ exceptions to master’s report. Joseph och, solicitor for de- 
fendants, 320 Broadway, N. Y. «ity. (U. 5. cireuit court. Filed 
Nov. 22, 1852. Joseph M. Deuel.) 
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Oo2 At a stated term of the circuit court of the United States 

for the southern district of New York, in the second circuit, 
held in the United States court-rooms in the city of New York on 
the 16th day of April, 1883. 

Present: William J. Wallace, circuit judge. 
GEORGE H. Wooster 
is, 
SoroMON Moses, Gotcuo Bium & SoLoMonN WEILL. 


This action having finally come on to be heard in its regular order 
on the calendar, to be heard upon the exceptions to the master’s re- 
port duly filed herein by the defendants, and the defendants having 
failed to present the exceptions for hearing as required by the rules 
of this court, and upon hearing Andrew Comstock for the com- 
plainant and Franklin Bien for the defendants, it is ordered, ad- 
judged, and decreed that said exceptions, and each of them, be over- 
ruled, and that the said master’s report, so far as the same ascer- 
tains the amount of complainant’s damages by reason ef the in- 
fringement of complainant's letters patent set forth in said bill, be 
in all things confirmed, without prejudice, however, to the right of 
the defendants to excuse their default and reopen the hearing, and 

that the complainant do recover of the defendants the sum 
doo Of thirty-one hundred and forty-one ;*°; dollars, together 

with interest thereon from the date of said master’s report, 
amounting to eighty-cight »,), and also the costs and disburse- 
ments of this suit, to be taxed, amounting to —, amounting in all 
to the sum of — dollars, and that the complainant have execution 
and other proper process of this court for the collection thereof. 


W. J. WALLACE. 


(Endorsed:) U.S. cireuit court. George H. Wooster ag’st Solo- 
mon Moses et al. Final decree. Andrew Comstock, compl’t’s sol’r, 
237 Broadway. (U.S. cireuit court. Filed April 16, 1883. Joseph 


M. Deuel, clerk.) 


yey 


ow y fiidavit of Ne rvice . 
U.S. Cireuit Court. 


GEORGE II. Woosrer, Complainant, 
is. 

SoLtoMON Moses et als., Defendants. 

City AND County or New York, 8s: 

Edward Gotchall, being duly sworn, says that he is of the age of 
21 years, and that on the 17th day of April, 1885, at 237 Broadway, 
in the city of New York, in the southern district of New York, he 
served the annexed affidavit, together with the order to show cause, 
granted thereon, which is also hereunto annexed, on Andrew Com- 
stock, Esq., complainant’s attorney in.this action, by delivering a copy 
of the same to a clerk in the office of said complainant’s counsel, he 
being absent at the time from his office, and leaving the same with 


! 
‘ 
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such clerk. ‘He further says that he knew the person served 

etoresaid to be the clerk in the office of said Comstock and author- 
ized to receivg same. 
; EDWARD GOTCHALL. 


Sworn to béfore me this 4th day of May, 1885. 
[sSEAL.] | PRANKLIN BIEN, 
Notary Public, N. Y. Co 


ae ee 


335 : U.S. Cireuit Court. 


' 
‘ 


GEORG kK HH. W oostTe It against SOLOMON Mose s of al. 


On the antfexed affidavit, and all the pleadings, testimony, mas- 
ter’s report, exceptions thereto, and all proceedings herein, let the 
complainant pr his counsel show cause before a stated term of this 
court, at the ¢quity term to be held on the 7th dav of May, 1883, at 
11 a. m., at tte post-office building, in the city of New York, south- 
ern district Of Ses York, why the defendants’ default taken on 
April 16th, 1883, overruling their exceptions to the master’s report 
should not Ve vacated on such terms as the court m: iy direct and 
the defendants be allowed to havea baring on said exceptions, and 
for such other and further relief as may be just, and in the mean 
time all procvedings on the part of the complainant and his coun- 
sel under thelorder overruling the defendants’ exceptions by default 
be, and the same are hereby, stayed. 

[ted at tlte city of New York this 16th day of April, 1883. 


. WM. J. WALLACE. 


*>*> 


306 U.S. Cireuit Court. 


¢ 
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GEORGE H. Wooster against SoLoMON Moses ef al. 
SouTHERN District or New York, 8s: 

Franklin Bien, being duly sworn, s he is a counselor-at-law 
and duly admitted as such in apt since about May, 1874; that 
Joseph Koch; of 320 Broadway, in the city of New York, is the de- 
fendant’s att'y herein; that said Koch, in November, 1881, was 
elected a St: tte senator from the said city of New York, and since 
January 1, 1883, has been absent at Alb: inv, N. Y., attending to his 
Legislature duties, and has been unable to attend to any of hia pro- 
fessional engagements in this city, and all his causes have been by 
courtesy of counsel adjourned until after May 15th, 1883, when the 
Legislature will have adjourned and said Koch will again be able 
to attend to his business, including this action; that the complain- 
ant’s patent expired on or about November, 1550, and he did not 
bring this action until January, 1881, although he claimed damages 
since 1876; that the following record is taken from the books of 
said Joseph Koch, and which de ponent believes to be correet; that on 
February 5,:1881, the defendants appeared and paid fifty dol- 
lars ; that in order to save time and expense said Koch, on or 
about May, 1881, consented to a decree and the matter was re- 
16—1ol 


e 
. 
. 
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ferred to John A. Shields, Esq., as master; that the mat- 
337.‘ ter proceeded before the master as to the question of damages; 

that deponent was retained as counsel simply to conduct the 
proceedings before the master, and deponent prior to that time nor 
since has had nothing to do with this case except to attend to the 
adjournments until said Koch shall beable to return; that the testi- 
mony before the master is very voluminous and consists of several 
thousand folios. A number of witnesses were examined at great 
length by both parties, and a large amount of time was wasted by 
complainant attempting to prove profits and going into the said ques- 
tion at great length, andthen at last abandoning said question en- 
tirely ; that in deponents’ view it appears from the testimony and the 
master’s report on its face that said master made a great mistake In 
his computation of the license fee at least of about fifteen hundred 
dollars, outside the question of complainant being entitled to any 
license fee, and from direct testimony which deponent thinks is un- 
contradicted, and so appears from the testimony of complainant, he 
is in law entitled to damages; in this case five hundred dollars is 
the outside limit the master could have found; that the defendant, 
who has charge of the law department of the defendants, is in Europe, 
and has been since 1882 very ill, at one time not expected to live, 
but is rapidly recovering and is expected to return June 1, 1885; 
that said Senator Joseph Koch is the regular attorney and counsel 
of the defendants, and none of the other defendants had the 
right to employ other counsel in this case; that deponent was 
-retained by the said Koch as counsel, but only for the pur- 
poses aforesaid. Deponent further says that said master has 

reported the damages against these defendants between 
3098 three and four thousand dollars, which is simply prepos- 

terous; that the defendants are among the largest of shirt 
and drawer manufacturers in this country, of large means, and amply 
responsible forany damages that may be obtained by the complainant ; 
that from an examination deponent believes this is the only suit 
now pending against the defendants; that there are no judgments 
or chattel mortgages against the defendants, individually or other- 
wise ; that these statements are made for the purpose of obtaining ¢ 
stay from the order overruling defendants’ exceptions to the master’s 
report by default on April 16, 1583; that the court overruled the 
same with leave to defendants to make a motion to open the de- 
fault; that great injustice would be done defendants if the default 
were not opened, as they were entirely Innocent in the matter, hav- 
ing left Fit] in charge of said Koch and depended entirely on him to 
attend to same; that great injury would be done defendants if any 
judgment were allowed to be taken against the defendants ; that de- 
ponent has been instructed by said Koch to make this motion; that 
many grave and important questions of law and fact are involved 
in this matter which ought to be reviewed by the court; that no 
harm can be done the complainant in opening this default, as if he 
has a meritorious report the same will be confirmed; that as he 
wasted so much time and waited so long he will not be injured by a 
little longer delay ; that deponent was not conversant with the rule 
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that defend: ants had to do all the printing until lately; that it 
will take some time to print; that deponent requested Mr. 
Comstock, ond of complainant’s counsel, to consent to a case 
to be printed, as it was useless to bring before this 
do court testimony relating to profits, when by the master’s re- 
port it appears that complainant abandoned that claim. ‘The 
defendant’s testimony shows positively that 2 guides were used for 
two years. There is no evidence to contradict this except that com- 
plainant shows th: at several were made, but does not show they were 
used. Then, avain, one witness was allowed to testify. His knowl- 
edge was derived from books, which were not produced, and although 
deponent objected thereto, the same was allowed, and on deponent’s 
motion to strike out the testimony for like reasons the same was de- 
nied under deppnent’s exceptions. This [is] only one of the numer- 
Ous exceptions 3n the case, and deponent recites these facts simply 
— that detendants intend in good faith to be heard on the excep- 
tions, and this is not done for the purpose of delay. 
Wherefore depone nt prays that he may have an order to show 
cause to open defi ault overruling the defendants’ exceptions by de- 
fault, with a stay of procee dings under said default until the hearing 
and determination of this motion, and for such other relief as the 


court may deew just. 


: FRANKLIN BIEN. 
Subseribed anid sworn to before me this 16th dav of April, 1883. 
[sEAL.] ! A. BLUMENSTIEL, 
Notary Public, N. Y. Co 


; 

(Endorsed :)'U. S. cireuit court. George IH. Wooster vs. Solomon 
Moses et al. Affidavit and order to show cause to open default, We. 
Joseph Koch,fdef’ts’ att’'vy, 8320 Bway, N. Y. U.S. cireuit court. 
Filed May 5, 8883. Timothy Griffith, clerk. 


340 U.S. Gireuit Court, Southern District of New York. In 
Mquity. 
GrorGe H. Wooster ag’st Soromon Moses et al. 

Please take notice that I will move, before the hon. judges of this 
court, at a stk ate d term thereof held in the United States court-rooms 
in the city of Ne w York, on the 22d d: ay of December, 1882, at the 
opening of cour on that day, or as soon thereafter as counsel can 
be he ard, that: ‘the exceptions filed by the defendants herein to the 
master’s re port be heard and dee ided on that ad: iy or be pli iced on 
the calendar and a day assigned when they can be bene and for 
such other and further order as may be just. 

New York, Dec. 16, 1882. 

Yours, &e. ANDREW COMSTOCK, 
; Compl't’s Solr. 34 Broadway. 

To Joseph Koch, Ksq., def’ts’ sol’r, 320 Broadway. 


(endorsed )j U.S. crreuit court. George Il. Wooster ag’st Solo- 
mon Moses et t&/. Notice of motion to have exceptions hes rd. An- 
drew Comstock, compl’t’s sol’r, 237 Broadway. 

6 
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GeEORGE H. Wooster ag’st Soromon Moses et al. 
City AND County or New York, 88: 

Andrew Comstock, being duly sworn, says he is the solicitor for 
the complainant herein. 

That the defendant submitted to a decree and reference to John 
A. Shields, Esq., master. 

That Franklin Bien acted as counsel alf through the proceedings 
before the said master for the defendants and assumed the right and 
did offer and negotiate with deponent in an endeavor to settle the 
matter in controversy before and in the course of said accounting 
proceedings. 

That the accounting before said master was first commenced on 
the 15th day of October, 1881, and continued from that time, with 
short adjournments, until the month of August, 1S82—nearly one 
year—when the taking | of] testimony closed and the master made his 
report and gave notice to both complainant’s and defendants’ coun- 
sel he was ready to file the same. ‘The defendants’ counsel made no 
objections to said proposed report and filed none with the muster, 
and the master duly filed his said report on the 26th day of Octo- - 
ber, 1882, holding the same nearly two months. The defendants’ 
counsel, on the 26th day of Novy., 1882, filed exceptions there- 

to. 
o4t2 That on the 16th day of December, 1882, deponent served 

a notice on the defendants’ counsel, a copy of which is hereto 
annexed, returnable Dee. 22, 1582, on which day the defendants were 
represented by a man in the office of said Bein. Deponent enquired 
of him whether they had printed the testimony and proceedings be- 
for the master, and was informed they had not. I informed him 
they had better be about it, as the same was very long. He said he 
would tell Mr. Bein about it. When the case was called it was an- 
nounced that the court would not hear argument, upon exceptions 
to master’s reports until the following month. 

That deponent is informed and verily believes that no effort has 
ever yet been made nor any steps taken to cause the record to be 
printed on the part of the defendants or their counsel. 

Deponent further Says when these proceedings were first com- 
menced before the master an order was made and served requiring 
the defendants to appear before said master and produce a sworn 
statement of the number of folding-guides used and time of use; 
also the number of yards of goods made by their use, and they were 
cross-examined in regard to such statement at considerable length, 
owing to their want or pretended lack of knowledge of their busi- 
ness, but this testimony is very material as it corroborates com- 
plainant’s witnesses and contradicts defendants’ witnesses. 

Deponent further says that this matter is simply an accounting, 
and the master found the defendants had used a certain number of 
folding-guides im certain years and proof of an established license 
fee was taken as the measure of damage, no profit being proven, 


? 
; 
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and theré can no grave and important questions of law arise, 
343 as this déponent verily believes; the question of fact the mas- 
ter has found from the evidence adduced before him, which 
was simply the time and number of folding-guides used by defend- 
ants. As to thg witness mentioned in the aflidavit of said Bein, who 
was permitted ty testify, said Bein made a motion to have his testi- 
mony stricken gut, which complainant’s counsel offered to consent 
to, and deponer{t is informed by the master that the testimony of 
this witness wag not consitered in arriving at his findings of fact, 
neither was it necessary, as complainant subpoenaed said witness’ 
copartner, who ‘was very much more familiar with the faets and 
gave the same testimony in effect. 

Deponent further says that complainant has been at great expense 
In this matter,shaving been compelled to produce witnesses from 
other States, an] has made advances for master’s fees of three hun- 
dred dollars, and thinks that the defendants’ counsel should have 
mine prepared to argue his exceptions when the cause was regularly 

eached after havi ing been set down upon two occasions, at defend- 
per request thie last time. 

Deponent fufther says that the defendants’ counsel have sought 
in every way td prolong this controversy, continually asking for ad- 
journments duging the time of taking testimony, and now in not 
taking steps to tte ue to support their case on exceptions by them 
filed. 

Deponent fuither s says that suit was brought against these defend- 
ants immediately, and within thirty days after complainant ascer- 

tained they had been using such infringing folding-guides. 
odd Depodent further says that this cause came up and was 

‘alled of the 27th day of Mareh, 1883, to be heard upon the 
exceptions, and was adjourned at the defendants’ request until the 
16th day of April, 1885, thereby giving them ample time to have 
printed the record, but no attempt ever was.made to do so; that the 
defendants’ have had since November 26th, 1882, to print and pre- 
pare for the argument, and no step on their part has yet been taken, 
as 1t appears. 


as] 


? 
y ANDREW COMSTOCK. 
; 
Sworn to before me this 7th day of May, 1883. 
; JOHN A. SHIELDS, 
4 U. S. Com’s’r, S. D. of | —_ 
(Endorsed U.S. cireuit court. George H. Wooster vs. Solomon 
Moses et al. Aflidavit, &e., to oF pose motion to open de f, Fault An- 
drew Comstock, compl't’s sol’ r, 237 Broadway. U.S. cireuit court. 


Filed May 11, 1883. Joseph M. Devel. 


345 At afsti ated term of the circuit court of the United States 
for the’southern district of New York, in the second circuit, 
held in the U hited States court-rooms in the city of New York on 
the 11th day of May, 1853. 
e 
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Present: Hon. William J. Wallace, circuit judge. 


GEORGE H. Wooster ) 
ag’ st >In Equity. 
SOLOMON \MIOsSES et al. 


A motion having been made upon the affidavit and order to show 
cause, dated April 16th, 1885, to open the default taken herein and 
decree entered on said 16th day of April, 1885, coming on to be 
heard, now, after reading and filing. the affidavit of Franklin Bein, 
and order to show cause, and the affidavit of Andrew Comstock op- 
posed, and after hearing said Franklin Bein for said motion and 
Frederick H. Betts in opposition, and after due consideration, it is 
ordered that if the defendants shall within ten days have executed 
and filed with the clerk of this court a good and sufficient bond or 
undertaking in the sum of five thousand dollars, to be approved by 
the clerk of this court, conditioned to pay any sum which may be 
recovered herein by the complainant, and also within ten days after 

a service of a copy of this order upon the defendants’ solic- 
346 itor pay to complainant’s solicitor and counsel one hundred 

and fifty dollars counsel fee and the sum of three hundred 
dollars, paid by complainant, master’s fees herein, and cause the pro- 
ceedings and testimony taken before the master to be printed and 
served within thirty days from the date of this order, then said de- 
fault so taken and decree entered be opened and the defendants per- 
mitted to come in and argue the exceptions filed herein; but on 
failure on the part of defendants to perform or earry out any of the 
provisions contained in this order, then and in that ease the said 
motion be, and the same will be, denied. 


WILLIAM J. WALLACE. 


(Endorsed :) U.S. cireuit court. George H. Wooster vs. Solomon 
Moses et al. Order opening default. Andrew Comstock, compl’t’s 
sol’r, 237 Broadway. U.S. circuit court. Filed May 12,1883. Timo- 
thy Griffith, clerk. 


947 U. 8. Cireuit Court, Southern District of New York. 


GEORGE I]. Wooster agq’st Sotomon Moskss ef al. 


SoutHeRN District or New York, | ... 
City and County of New York,  f” 

Andrew Comstock, of mature age, being duly sworn, says: I am 
the complainant’s solicitor in the above-entitled cause; that on the 
12th day of May, 1883, at number 320 Broadway, New York city, 
he served a certified copy of the order conditionally opening the de- 
fault and final decree entered herein, said order being éntered on 
said 12th day of May, 1883, upon Joseph Koch, the defendants’ 
solicitor, by leaving the same at his office at said No. with a respon- 
sible person in charge, he being absent at the time, as deponent was 
informed and verily believes; that the defendants or their solicitor 
have not performed any of the conditions required of them in said 
order, as deponent is informed, and have not paid or offered to pay 
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the sum of oné hundred and fifty dollars nor the sum of three hun- 
dred dollars, according to the conditions of said order, to complain- 
ant or to deponent; that more than ten days have elapsed since the 
service of said:order as aforesaid. 


' ANDREW COMSTOCK. 


Sworn to before me this 25 day of May, 1885. 
HENRY I. THORNTON, 
» Notary Public, City & Co. of New York. 


[SEAL. ] 


348 U.S. Circuit Court, Southern District of New York. 
Groce H. Wooster ag’st Soromon Moses et al. 


Complainant waives costs and direets the clerk of this court to 
enter judgment without costs. 
N. Y., May £5, 1883. 
ANDREW COMSTOCK, 
( ompl't’s Sol’r. 


(Endorsed :) U. S. circuit court. George H. Wooster ag’st Solo- 
mon Moses ef al. Aflidavit of service of order & non-compliance 
and waiver of;costs. Andrew Comstock, comp!'t’s sol’r, 237 Broad- 
way. (U.S. cGreuit court. Filed May 25, 1855. ‘Timothy Griffith, 
clerk.) 

349  Circuit.-Court of the United States for the Southern District 
of New York. In Equity. 


. Georce H. Wooster 
f vs. 
Sotomon Moses, Gorcnuo Bium and Soromon WEILL. 


Unirep States or AMERICA, .. 
Southern District of New York, { ? 

I, Timothy: Griffith, clerk of the circuit court of the United States 
for the southern district of New York, do hereby certify that after 
an examination of the docket entries in the above-entitled suit and 
of the files of-record in my oflice I fail to find any bond as required 
by an order of this court filed and entered on the 12th day of May, 
A. D. 1883. ! 

In testimeny whereof I have subscribed my name and have 
caused the seal of said court to be hereunto atlixed this 25th day of 
May, A. D. 1883. 

[SEAL] : TIMOTHY GRIFFITH, Clerk. 


x 


300 Anjl the costs having been waived by the complainant, 
waiver of same being annexed hereto, the process, pleadings, 
and decrees,:together with other papers filed in said cause, are duly 
annexed hereunto. 
Whereforé let the said George H. Wooster, complainant, recover 
of said Solomon Moses, Gotcho Blum, and Solomon Weill, defend- 
‘ 


nee oe = 
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ants, the sum of three thousand two hundred and thirty ,43) dollars, 
$3,230.43, as adjudged in said final decree. 
Signed and enrolled this 25th day of May, A. D. 1888. 
JOHN A. SHIELDS, 
Deputy Clerk. 


[Endorsed :] United States circuit court, southern district of New 
York. Inequity. Wooster vs. Mosesetal. Final record. Andrew 
Comstock, compl’t’s solicitor. Damages, $—; total, $3,230.43. U. 
S. circuit court. Filed May 25, 1885, 2.50 -c’k. Timothy Griffith, 
clerk. 

ool Affidavit of Service of Appeal. 


U. S. Cireuit Court, Southern District of New York. Second Cir- 
cuit. 
GEORGE H. Wooster, Complainant 
against 
SoLtoMON Moses et al., Defendants. 
Ciry AND CounTY oF NEW York: 

William Wetterer, being duly sworn, says that he is of the age of 
20 vears, and that on the 7th day of June, 1885, at 237 Broadway, 
in the city of New York, he served the annexed appeal on Andrew 
Comstock, complainant’s attorney in this action, by delivering a 


copy of the same to a clerk in his office, and leaving the same with 
such clerk personally, at the same time exhibiting to him the an- 
nexed original. He further says that he knew the person served as 
aforesaid to be the clerk mentioned and described in this affidavit 
as the clerk of Andrew Comstock, complainant’s attorney. 


WM. WETTERER. 


Sworn to before me this 9th day of June, 1883. 
[SEAL. | hRANKLIN BEIN, 
Notary Public, N. Y. Co. 


352 United States Cireuit Court, Southern District of New York, 
Second Cireuit. In Equity. 


Grorce H. Wooster, Complainant & Appellee, 
: Us. 
Sotomon Moses, Gorcuo Brum, and Sotromon Wert, Defendants & 
Appellants. ° 
To the honorable the Supreme Court of the United States: 

The appeal of Solomon Moses, Gotcho Blum, and Solomon Weill, 
defendants and appellants above named, respectfully showeth that 
upon the 20th day of December, 1880, the above-named complain- 
ant filed his bill of complaint in the circuit court of the United States 
for the southern district of New York, in the second circuit, against 
the above-named defendants, Solomon Moses, Gotcho Blum, and 


e 


, 
? 
‘ 
‘ 
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Solomon Weill, in a suit in equity, alleging that said defendants had 
infringed the rights of the complainant therein as secured to him 
by letters ‘patent granted 5th day of October, 1858, to Alexander 
Douglas, assignor to George H. Wooster, complainant and appellee, 
and numbered 21659, and praying for an accounting and payment 
to the complainant by the said defendants of the profits, ae. by 
them realized and of the damages — d by said George H. 
o03 Wooster, complainant and appellee, by reason of said infringe- 
ment of said letters patent, and also that the writs of subpcena 
and of injunction might be issued against said defendants, their 
clerks, agents, servants, and workmen, Ke. 
These ‘defe ndants and appellants further showeth that pursuant to 
said pre yer a subpoens Lad respond ndum issued out of and under the 
seal of the said circuit court and was duly served on said defendant, 
Gotcho Blum, and that the said defendants, Solomon Moses, Gotcho 
slum, W Solomon We “ill, ppeare “l and answered said bill of com- 
plaint, and. among other things denied that the ‘v infringed the letters 
patent; that a general replication was filed by the complainant to 
said answer: that thereafter the defendants dle to an inter- 
locutory decree aflirming the validity of said letters patent and 
referring the matter to John <A. Shields, Esq., as pro hae vice a 
master of said court, to take and state the account, &e.; that there- 
after such : proceedings were had in said cause that on the 25th 
day of May, 1883, a final decision was entered in said circuit court, 
whereby George EH. Wooster, complainant, recovered of Solomon 
Moses, Goteho Blum, and Solomon Weill, defendants, the sum of 
thirty-two hundred and thirty 3) dollars, which said decree is, as 
these appeldants are advised, erroneous and ought to be reversed. 
Wherefore these appellants appeal from the whole of said decree 
of said circhit court to the Supreme Court of the United States, and 
respectfully: pray that the decree of said circuit court, together with 


the bill of complaint, answer, replication, pleadings, de ‘positions, 

evidence, and exhibitsand proceedings in said cause, may be sent to 

the Supreme Court of the United States without delay, and that the 
sald Supreme Court will proce ed Lo hear the said Cause anew 

oo4 and that the said decree of the said cireuit court and every 
part thereof may be reversed with costs or such other decree 

made as to Blie Supreme Court of the United States shall deem just. 

June 5th} 1583. 

MOSES, BLUM, & WEILL, 

: Defendants, Appellants, 

) By JOSEPIT KOCH, 

. Att'y for Defendants & A ppe Ps, 320 Broad wali), nm. F. 

; 


Appeal allowed. 
June 5th, 1885. 
ADDISON BROWN. 


(Endorsed :) U.S. cireuit court, So. district of New York. George 
HH. Wooster eS. Solomon Moses et al, Appeal. Joseph Koch, att'y 
for def’ts & app'l’ts, 320 Broadway, N. Y. city. Due service of a 
17—tbol 
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copy of within appeal hereby admitted. N. Y.,June 7th, 1885. U. 
S. cireuit court. Filed June 9th, 1883. Timothy Griffith, clerk. 


30D Bond for Damage S and Costs. 


Circuit Court of the United States of America for the Southern Dis- 
trict of New York, in the Second Circuit. 


Solomon H. Wooster 
Us. 
SoLtoMON Moses, Gorcuo Bium, and Sotomon WEILL. 


now all men by these presents that we, Solomon Moses Gotcho 
Blum, and Solomon Weill, composing the firm of Moses, Blum and 
Weill; Hyman Blum, of 74 Leonard street, in the city, county, and 
State of New York, and Samuel S. Laderer, of 542 Greenwich street, 
in the city, county, and State of New York, are held and firmly bound 
unto the above-named George H. Wooster in the sum of sixty-five 
hundred dollars, to be paid to the said George I]. Wooster; for the 
payment of which, well and truly to be made, we bind ourselves, and 
each of us,our and each of our heirs, exeeutors, and administrators, 
jointly and severally, firmly by these presents. 
Sealed with our seals and dated the 15th day of June, in the year 
of our Lord one thousand eight hundred and eighty-three. 
Whereas the above-named Solomon Moses, Gotcho Blum, & Solomon 
Weill have prosecuted an appeal to the Supreme Court of the 
Unitd States to reverse the final decree rendered in the above-en- 
titled suit by the judge of the circuit court of the United 
300 States for the southern district of New York: 
Now therefore the con lition of this obligation is such that 
-,if the above-named Solomon Moses, Goteho Blum, and Solomon 
Weill shall] prosecute said appeal to effect and answer all damages 
and costs if said Moses, Blum and Weill fail to make said final 
decree good, then this obligation shall be void ; otherwise the same 
shall be and remain in full force and virtue. 


MOSES, BLUM & WEILL, [seat] 


By SOLOMON MOSES. SEAL. 
HYMAN BLUM. SEAL. 
SAM. L. LADERER. | SEAL. 


Sealed and delivered and taken and acknowledged this 50th day 
of June, LSS5, before me— 
[SEAL. | PRANKLIN BEIN, 
Notary Public, N. Y. Co. 


Unrirep STAtes Or AMERICA, 
n . ° e , . ~ SS eg 
Southern District of New York, | 


Hyman Blum and Samuel L. Laderer, being duly sworn, doth de- 
pose and say, each for himself, that he is worth the sum of fifteen 
thousand dollars over and above all his just debts and liabilities. 
HYMAN BLUM. 
SAM. L. LADERER. 


SOLGMON MOSES ET AL., &¢., VS. GEORGE H. WOosTER. 


M 
Sworn to this 50th day of June, A. D. 1883, before me— 
[SEAL.] : FRANKLIN BEIN, 
Notary Publie, N. Y. Co. 


OT (Entdorsed:) U. S. cireuit court. George H. Wooster vs. 
Solonton Moses et al. Bond for damages and costson—. Joseph 
Koch, defentiants’ att’y, 320 Broadway, N. Y. U.S. cireuit court. 
Miled July 38d, 1883—1.15 p.m. Timothy Griffith, clerk. 


Stile Affidavit of Service of Citation. 
U.S. Crreuit Court, Southern District of New York, 2d Cireuit. 


GreorGE H. Wooster, Complainant, 


=~ 7 ogy 


against 


SoLOMON Moses ef al., Defendants. 


Ciry AND County oF NEw YorK, ss: 

William Wetterer, being duly sworn, says that he is of the age of 
20 years, and that on the 7th dav of June, 1555, at 257 Broadway, 
in the city ok New York, he served the annexed citation on Andrew 
Comstock, complainant’s attorney in this action, by delivering a 
copy of the same to a clerk in the office of said Comstock person- 
ally,and leaying the same with such clerk, at the same time exhibit- 
ing to such elerk the annexed original. He further says that he 
knew the person served as aforesaid to be the person mentioned and 
described in this aflidavit as the clerk in the offfee of said Comstock, 
complainant’ att’y. 


4 
WA! WETTERER. 


‘ 
Sworn to before me this 9th day of June, 1883. 
[SEAL.| | FRANKLIN BEIN, 


Notary Public, N. Y. Co. 


300 United States Cireuit Court. Southerp District of New York, 


Second Circuit. In Equity, 


= 


GEORGE H. Wooster, Complainant \ Appellee, 
against 


‘ ‘ q o- . 
SOLOMON Moses. GrOTCILO BLUM, and SOLOMON n KILL, Defendants WN 


Appellants. 


By the Honorable Addison Brown, judge of the circuit court of the 
United States in and for the second circuit and southern district 
ee : e 
of New York. ’ 
To George H. Wooster : 
Whereas Solomon Moses, Crotcho Blum, W Solomon Weill have 
lately appealed to the Supreme Court of the United States from a 
decree rendered in the circuit court of the United States for the 


152 SOLOMON MOSES ET AL., &¢., VS. GEORGE H. WOOSTER. 


southern district of New York made-in favor of you, the said George 
Hf. Wooster, and have filed security, as required by law, you are 
therefore hereby cited to appcar before the said Supreme Court, at 
the city of Washington, on the second Monday of October next, to 
dot the matter of said appeal what may remain to justice to be 
done in the premises, 
Given under my hand, at the city of New York, in the ~ 
3860 southern district of New York, the 5th day of June, in the 
vear of our Lord OIC thousand eloht hundred and eighty- 
three. > 


ADDISON BROWN. ao 


(endorsed :) United States circuit court, southern district of New 
York. George Il. Wooster against Solomon Moses et al. Citation. 
Joseph Ikoch, att’y for def’ts & app’l’ts, 320 Bway, N. Y. Due ser- 
Vice of a CODY of within citation hereby admitted. N. « June 7th, 
ISs5. U.S. circuit court. Filed June 9th, 1883. Timothy Grif- 
fith, clerk. 


ov] Circuit Court of the United States for the Southern District 
of New York. In hMquity. 


GEORGE Il. Wooster 


Us. 


SoLOMON Moses. Gorcuo Blum. and SoLOoMON WEILL. 


It is hereby stipulated that Exhibits Folder, Exhibit No. 3 and 
Exhibit No. 4, same being certain guides offered in evidence before 
1 John A. Shields, master, cte., on the accounting in the above-entitled 
} _. cause, be retained by the clerk of this court and forwarded to the 
| clerk of the Supreme Court of the United States on the hearing of 
the appeal taken herein. 

New York, October 10th, 1885. 


(S’o’d) JOS. IOC, Def’ts’ Atty. 
(S’o'd) ANDREW COMSTOCK, 


( omplt’s Nol’r. 


| [Endorsed :] U.S. circuit court. Filed Oct. 11,1885. Timothy 
| Griflith, clerk. 


362 UNITED STATES OF AMERICA, } ; 
Southern District of New York, j 


I, Timothy Griffith, clerk of the circuit court of the United States 
of America for the southern district of New York, in the second cir- 
cuit, do hereby certify that the foregoing pages, numbered from 


Hi Nos. one to three hundred and sixty-one, inclusive, contain a true 
| and complete transeript of the record and proceedings had in said 
| court in the ease of George H. Wooster against Solomon Moses, 
ll Gotcho Blum, and Solomon Weill as the same remain of record and 


on file in said office. 
In testimony whereof I have caused the seal of the said court to 


, t o< 
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be hereunto affixed at the city of New York, in the southern dis- 
trict of New York, in the second circuit, this eleventh day of Octo- 
ber, in the vear of our Lord one thousand eight hundred and eighty- 
three, and of the Independence of the said United States the one hun- 
dred and eighth. ' 

[Seal of U.S. Circuit Court. ] 

3 TIMOTHY GRIFFITH, Clerk. 

Endorsed on cover: S. New York C.C. U.S. No. 151. Solomon 


Moses and Solomon Weill, survivors of Gotcho Blum, appellants, vs. 
George H. Wooster. Filed 12th October, 1883. 


SUPREME COURT OF THE UNITED STATES 


Term 


, < > _ 
af i { a Cyhyey Iss ’ 


No. 


SOLOMON MOSES. ¢/a/.. A, 
WOOSTER, 


Notice of Motion and Affidavit. 


| ENpoRsED.—Oct. 19. Supreme Court U. S., 1885, Oct'r Term. No 
HS, Solomon Moses etal : appt's, Cr reve H. W ooster Notios 
of motion that case abate as to Gotcho Blum, and affidavit of Solo 
S.—Filed Oct. 12, 1885. James 


mon Moses. 


Oflice 


Supreme Court U. 


CTR 


Hl. McKenney, Cl! 


Service of a copy of the within hereby admitted, without prejudice 
to any subsequent objection by appellees. Dated N. Y., Oct. 10, 1885 


Frederick H. Betts, 


Court. | 


solicitor for respondent in the | 


Supreme 


SUPREME COURT OF THE UNITED STATES 


;* ; 


SOLOMON MOSES 


y 
f 


Ll. 


(rRORGI 


TR: 
Pleas 
PiCoTRIOT Moses. ‘lel 


~ 


} | } y* | : 
nud to tue allaavit. 


WOOSTER, 


’ 
encdanit and 


LUIS. 


is 


fe 


, 
Je PILILE Fi 
7 


t annexed 


on the 
1] is 
appciiant, ana re 


yf motion, and order 


iit 


TOCred vs 


" , 
rhe’ Tee rable 


made and on file in the office of the Clerk of this Court, sug- 
vesting the death of the defendant Gotscho Blum on the 
record, we shall move this lionorable Court, on the 19th 
day of October, 1885, at the opening thereof, or as soon 
thereafter as counse! can be heard at the Capitol in the city 
ot W ashineton, 1), C.. for an order pursuant oO Section 9960 
of the Revised Statutes of the United States, that this action 
| rotscho Blum. deceased, and shall 
proceed fal the sult of Solomon Moses and Solomon Weil, 
the surviving defendants and appellants. 
Yours respectfully, 
Horatio P. ALLEN, 
Nolicilor for A pyre llants, 
To 
hREDERKK HH. Berrs, Esq 


— 


SUPREME COURT OF TILE UNITED STATES. 


SoLOMON Moses, ef @/., A pp llants, 


-_ 


agst | No. 408. 


GEORGE H. Wooster, Lespondent. 


— 
— 


a 


SOUTHERN District or New York, 
STATE OF NEW YORK, ss. 
City and County af New York. \ 


Solomon Moses, having been duly sworn, says: 

| am one of the defendants and appellants herein. This 
action was brought against the defendants as copartners 
vnder their firm name of Moses Bium & Weil. That onthe 
12th day of October, 1855, the appellants appealed from the 


decision of the Cireuit Court of the United States held in 


— 


— 


—_—_~ —_— 


—<— 


» 
) 


and for the Southern District of New York to the Supreme 
Court of the United States, and that the appeal is now pend-_ 
Ing in the said Supreme Court of the United: States. That 
Ol} the 2d day of January, LS84, one of the appellants, Gots- 
cho Bium, died, and that the detendants, your depo ent. the 
sald Solom: MN Moses. and the defendant and appellant, s 1 0- 
mon Weil, are the surviving members of said firm and the 
surving defendants and appellants. That on the Lith day 
of April, i885, a motion was made in the ‘said Supreme 
Court of the United States that the death of the said Gotscho 
Bium he sucVest (| upon the record, ancl 1 iat the represen- 
tatives oL the sald Gotscho Blum. de ‘cused, shall become 
parties to this i] peal, NC. and an order to that effect was 
duly « hnterea in the salc Supreme ( rourt ot the Unite States, 
which said pat] ers are on file in the othve otf the Clerk of 
‘he said sy reme Court of the United States, and to which 
your deponent respectfully relers without setting forth the 
same at leneth. 

W herefore your adeponent prays, in pursuance of Section 
956 of the Revised statutes of the U nited St LLCs, that the 
death of the said Gotscho Blum having been suggested upon 
the record, the action abate as against him and proceed at 
the suit of the surviving defendants. 

SOLOMON MOSEs. 


Sworn and, subseribed to before me this 9th day of Oc- 
tober, 1885. 
I'RANKLIN BIEN 
[SEAL] Notary Public, 


Supreme Court oF the United: States, 


SOLOMON MOSES ET AL.. 
Appellants, 
AGAINST 
GrEorRGE H. Wooster, | 
Respondent. 


Respondent’s Brief on motion for order of 
abatement as to deceased defendant and ap- 
pellant, Gotscho Blum. 


STATEMENT OF FACTS. 


This is a suit against three defendants, copartners, 
for infringement of letters patent. The complainant 
obtained a final decree for an injunction and damages, 
and on the 23d day of May, 1883, a final judgment 
for the sum of $3,230.43 was entered in the Cir- 
cuit Court of the United States for the Southern Dis- 
trict of New York against said defendants. 

An appeal to this Court from said final decree and 
judgment was duly taken by the defendants on the 
12th day of October, 1883, and the cause was duly 
docketed. 


9 

On the 2d day of January, 1884, the defendant and 
appellant Gotscho Blum died, and on the 11th day of 
April, 1885, a motion was made in this Court by the 
plaintiff and respondent that the death of said 
Gotscho Blum be suggested upon the record and for 
an order that unless the representatives of said 
Gotscho Blum, deceased, should become parties within 
the first ten days of the ensuing Term, the appeal of 
said Gotscho Blum be dismissed. 

The defendants and appellants now move for an 
order that this suit be abated as against the said 
Gotscho Blum, deceased, and proceed at the suit of 
the survivors, under section 956 of the Revised 
Statutes. 


FIRST POINT. 


Section 956, R. S., does not apply to the 
present case. 


The section (956, RK. S.) under which appellants 
move does not apply to the present case at all. 

Section 956 is to be read in connection with section 
955. The latter relates only tothe death of a party before 
final judgment. Section 956, properly construed, re- 
lates also to the death of a party defore final judg- 
ment. 

The two sections read as follows : 

“Sec. 955. When either of the parties, whether 
“ plaintiff or petitioner or defendant, in any suit in 
“any court of the United States dies before final judg- 
* ment, the exeeutor or administrator of such deceased 
“party may, in case the cause of action survives by 
‘law, prosecute or defend any such suit to final judg- 
“ment. The defendant shall answer accordingly, and 


‘*the Court shall hear and determine the cause and 
render judgment for or ag inst the executor or ad- 
ministrator, as the case may require. And if such 
executor or administrator, having been duly served 
with a scive fucias from the office of the clerk of the 
court where the suit is depending, twenty days be- 
forehand, neglects or refuses to become party to the 
suit, the Court may render judgment against the 
estate of the deceased party, in the same manner as 
if the executor or administrator had voluntarily 

‘made himself a party. The executor or administra- 
tor who becomes a party as aforesaid shall, upon 
motion to the Court, be entitled to a continuance of 
the suit until the next term of said Court. 

“Sec. 956. If there are two or more plaintiffs or 
defendants, in a suit where the cause of action sur- 
vives to the surviving plaintiff, or against the sur- 
viving defendant, and one or more or them dies, the 
suit or action shall not be thereby abated ; but, such 
death being suggested upon the record, the action 


shall proceed at. the suit of the surviving plaintiff 
‘against the surviving defendant.” 
Neither section has anything to do with appeals from 
final judgment. 
| Green vs. Watkins, 6 Wheat., 160. 


But even if section 956 did apply to appealed cases 
after final judgment, this Court is now asked to grant an 
order declaring the very thing (7. e., that the suit shall 
abate) which the section itself declares shall not hap- 
pen. 


SECOND POINT. 


A suit cannot abate after a final judg- 
ment in favor of a plaintiff, except through 


the fault of the plaintiff himself, or his 
representatives. 


The practice in regard toa suit after judgment or 
decree, and pending an appeal or writ of error, is de- 
termined by Rule 15, Supreme Ct. Rules. 

The first subdivision of that rule, and the one under 
which the order of April 11, 1885, was made in the 
present suit by this Court, was first promulgated after 
the case of 

(rreen Vs. Watkins, 6 Wheat... 260. 


and in consequence of that case. 

Mr. Justice Srory, in delivering the opinion of the 
Court, said : : 

“ There is a material distinction between the death 


~ 
o~ 


of parties before judgment and after judgment, and 
“while a writ of error is depending. In the former, 
“all personal actions by the common law abate ; and 
“it required the aid of some statute, like that of the 
" thirty-tirst section of the Judiciary Act of 1789, Ch. 
“90” ($$ 955, 956 R.S.), “to enable the action to be 
“ prosecuted by or against the personal representative 
* of the deceased, when the cause of action survived. 
. * * * But, in cases of writs of error upon judg- 
“ments already rendered, a different rule prevails. In 
“ personal actions, if the plaintiff in error dies before 
“assignment of error, it is said that by the course of 


“ proceedings at common law, the writ abates; but if 


“ after assignment of errors it is otherwise.” 

From this language it is evident that the death of a 
party before judgment abates the suit; after judgment 
and pending appeal, it, at most, abates the writ of error 
or appeul. 

The only case where the cause can abate in conse- 
quence of the death of a party after final judgment, and 
pending an appeal, is provided for in the second sub- 
division of Rule 15 (Sup. Ct. Rules), and it is where 
neither of the parties takes any further action upon the 
appeal after the death of the party has been suggested 
upon the record. 


: 
: 


5 
There the party in whose favor the judgment had 
been obtained would be in fault, which is not the pres- 


ent case. 


THIRD POINT. 


Subdivision 1 of Rule 15 was drawn in 
aid of a deceased party, not to deprive a 
successful plaintiff of his property. 


The language of the rule shows plainly that it was 
intended to provide for a case where a party was in dan- 
ger of losing his rights on an appeal, and to permit his 
representatives to conduct the appeal in his stead. Of 
course they may waive the privilege by not appearing, 
after a suggestion of the death on the record, and in 
that case, if appellants, the appeu/ will be dismissed, as 
in the present case. 

The rule is in aid of the deceased party. . 

dut the death of a party to a syit after a judgment 
obtained against him cannot release his estate, whether 
he takes an appeal from the judgment or not. 

The rule gives his representatives the option of pur- 
suing the appeal, but the successful party cannot lose 
his claim because the judgment debtor has died, and 
his representatives do not care to appeal. 


FOURTH POINT. 


Infringement of Letters Patent is a tort, 
and each defendant is jointly and severally 
liable. : 


Cen tee 


6 


The fact that there are co-defendants and appellants, 
who are also liable for the amount of the judgment, 
does not affect a case where the defendants are joint, 
tort-feasors. Judgment against all 


is a judgment| 
against each, and the estate of each is bound for the’ 
whole amount. 


The motion should be denied. 
Respectfully submitted, 
Ireperic H. Berrts, 
J. E. Htxpon Hype, 


Counsel. 


